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PREFACE TO THE TENTH EDITION. 


In the preparation of this edition, the editor has attempted 
to state the law as modified or supplemented by the decisions 
extending over a period of seven years. The most important 
of these are those relating to the Hindu Law of Inheritance 
(Amendment) Act, 1929, and the Hindu Women’s Right to 
Property Act, 1938. 

Under the former Act the question whether a half-sister 
was included in the term sister ” was at first the subject of 
conflictmg decisions until Full Bench decisions settled the 
conflict in the particular High Courts. However, the Privy 
Council finally settled the matter in P. M. Karuppayammal v. 
Meenammal (1943)- Mad. 235, holding that the half-sister is 
also an heir under the Act but is postponed to a full-sister. 
In another case the Judicial Committee (Mt. Sahodra v. Ram 
Bahu (1942) 59 I.A. 145) held that the Act applied even to 
Provinces where the sister and others were not formerly heirs. 

The Hindu Women’s Right to Property Act, 1938, has 
been held by the Federal Court to be ultra vires as to agricultural 
property. There are other important decisions on the Act 
though some of them require further consideration. 

The law relating to Bandhu Succession continues to give 
rise to conflicting decisions. The Bombay High Court agrees 
with the Allahabad High Court and differs from the Madras 
High Court in the interpretation of Ramchandra v. Vinayah 
The Madras High Court in a Full Bench decision affirmed its 
former decision that the Bandhuship is not confined to four 
families and to four kinds of descendants as held by the 
Allahabad High Court. 

The law relating to accumulations by a widow has received 
further development by recent decisions of the Privy Council 
and it was found necessary to effect alterations in the text. 

The decision in Har Naraini Kunwar v. Sajjan Pal Singh 
(1940) All. 719, is important. It applies an earlier decision 
of the Board, Amrit Narayana Singh v. Gaya Singh (1918) 45 
Cal. 590, which by inadvertence was omitted in the former 
editions of this work. 
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The law relating to adoption followed by divesting of 
property has given us another important decision of the Judicial 
Committee Bhikkappa v. Shanker Ramachandra 
(1943) 70 [.A. 282- and several decisions in Bombay and 
Nagpur. 

The rights of illegitimate sons of a junior member to 
maintenance out of an impartible estate is the subject of a 
decision by the Brivy Council in Raja Velugoti Kumar Krishna 
Bahadur v. Rajendra Rao (1942) Mad. 419. 

The provisions of the Hindu Married Women’s Bight to 
MaijitenaiK^e Act, 1940, haVve been incorporated in the text. 

The delay in bringing out this edition for which there is 
urgent need is partly due to war conditions and I have been 
asked to express regret that it has become necessary to raise 
tlui price of tlu^ book owing to the high cost of j)roduction. 

The editor desir(*,s to rec^ord his grateful appreciation of the 
assistance rendered to him by Mr. Vepa P. Sarathi, Advocate, 
Madras High Court, and Mr. J. C. Bliat, Advocate, Bombay 
High Court. 


V. E. 


dime 1946. 
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PRINCIPLES OF HINDU 


CHAPTER 1. 

OPERATION OF THE HINDU LAW. 

1. Castes. — (2) The Hindus are divided 

castes (n), namely - 

(1) the Brahmans, or priestly caste; 

(2) the Ksliatriyas, or warrior caste ; 

(3) the Vaisyas, or agricultural caste ; and 

(4) the Sudras. 

Each of these castes is divided into a number of sub-castes. 

(3) The members of the first three castes are called 
twice-born or regenerate. The second birth or regeneration 
consists in the study of the Vedas or sacred literature and 
in the performance of samsharas or sacraments. All these 
are denied to Sudras except the samskara of marriage (6). 

The above classification is very important. In cases of adoption the adopted son 
must belong to the same caste as the adoptive father. In cases of marriage, according 
to one view, the parties to the marriage must both belong to the same caste. As regards 
Sudras it may bo observed that there are several rules of Hindu law which do not apply 
to them, especially those rules which are closely connected with rites and ceremonies, 
such as the performance of datta ho?nam (oblation to lire) in the adoption ceremony. 

Kayaslhas . — It has been held by the High Court of Calcutta that Kayasthas as a 
general rule are Sudras (c). On the other hand, it has been held by the High Courts oi 
Allahabad (d) and Patna (c), that they are not 8udras, but belong to one of the three 
regenerate classes, probably Kshatiiyas. 

Marathas . — There arc three classes of Marathas in the Bombay Presidency, namely, 
(1) the five families, (2) the ninety-six families, and (3) the rest. Of these the first two 
classes are Kshatriyas, and the last Sudras (/). 

Pflidyaa.— The Vaidyas of Bengal arc Sudras (jf). The Tanjore branch of the Mara- 
thas descended from Shivaji belongs to the Sudra and not to the Kshatriya caste (A). 
The Madura Kamayana Chavadi Thousand Yadavas residing chiefly in Madura and 
adjoining villages are Sudras {%). 

(d) TuUi Itum v. Jiihari Lai (1890) 12 All ‘328, 
334. 

(e) Ishwari Pratthad v. 7?ui Hari Praiihad ( 1!)27) 
6 Pat. 606, 106 I. C. 620, (’27) A. P. 146. 

(/) Subrao V. Radha (1928) 62 Bom. 497, 113 
I. C. 497, (’28) A. B. 295. 

(fli) (’41) 1 Cal. 437 noted under n. (c) supra. 

{h) Maharaja of Kolhapur •f. Sundaram (1926) 
48 Mad. 1, 93 1. C. 705, (’26) A.M. 497. 

(i) Mookka Kone v. AmmaktdU Ammal (1928) 
51 Mad. 1 (P.B.) (’28) A.M. 299. 


(а) Chuoturya v. Sahub (1867) 7 M. I. A. 18, 4 

W. R. 132. 

(б) See Banerjee on Marriage and Strldlmna, 

6th ed., pp. 31, 37. 

(c) Raj Coomar Lull v, Bissesur Dyall (1884) iO 
Cal. 688 ; Aifita Mohan v. Nirode Mohan 
(1916) 20 C. W. N. 901, 85 I. C. 127, (’17) 
A. C. 292, on appeal (1920) 47 I. A. 140, 
145, 24 C. W. N. 794, 798, (’20) A.P.C. 129 ; 
Bhola Nath v Emperor (1924) 61 Cal. 488, 
81 1. 0. 709, (’24) A. C, 613 ; Rajnandin v. 
Aswini Kumar (’41) 1 Cal. 437, (’41) A. C. 
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into four S. 1 
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HINDU LAW. 


2. Application of Hindu Law.— The power of the Courts 
of British India to apply the Hindu law to Hindus is 
derived from and regulated by statutes of Parliament and 
by imperial and provincial legislation [sec. 5]. 

3. Extent of application of Hindu Law. — (i) The Hindu law 
as administered by the Courts of British India is applied to 
Hindus in some matters only. 

(2) Tliroughout British India questions regarding suc- 
cession, inheritance, marriage, and religious usages and 
institutions, are decided according to Hindu law, except in 
so far as such law lias been altered by legivslative enactment. 

(5) Besides the matters above referred to, there are 
certain additional matters in which the Hindu law is applied to 
Hindus, in some cases by virtue of express legislation, and in 
others on the principle of justice, equity and good conscience. 
These matters are adoption, guardianship, family relations, 
wills, gifts a-nd partitions. As to these matters also the Hindu 
law is to be applied subject to such alterations as have been 
made by legislative enactment. 

Soc the note to the texts at the beginning of Chaj^ter II. 

4. Acts modifying Hindu Law. -The Hindu law has 
be(ui modified and supplemented in certain respects by the 
following Acts 

(t) T/?c (\is(e Disabilities liemoval Act^ 1850. — According to 
the Hindu law and u.sage, if a Hindu renounces his 
religion, or is excluded from the communion of that 
religion, or is deprived of caste, such renunciation, 
exclusion or deprivation entails a forfeiture of his 
rights and property, and deprives him of his right of 
inheritance. The effect of the above-mentioned Act 
was that these consequences ceased to be enforced as 
law in the Courts of British India (j). The Act is also 
known as the Freedom of Keligion Act. 

(ii) The Hindu Widows' Remarriage Act, 1856. — This Act 
legalizes the remarriage of Hindu widows in certain 
cases. 

(j) Rhunni Lai v. Gohind Krishna (19\1)SZ A\\. I Chedambaram v. Ma Nyein Me (1028) 6 

a.se, 88 I. A. 87. 10 I. C. 477, See aleo I Ranp. 243, 111 I.e. 2. (’28) A. B. 179. 
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[Hi) The Indian Succession Act, 1925, ss. 57, 214, and Schedule 
III to the Act. — These sections are dealt with in the 
chapter on Wills. 

[iv] The Native Converts^ Marriage Dissolution Act, 186().— 
This Act enables a Hindu convert to Christianity 
to obtain a dissolution of marriage under certain 
circumstances. 

[iva) The Special Marriage Act of 1872 (after amendment 
of 1923). 

{v) The Transfer of Property Act IV, 1882, as amended by 
Act XX of 1929.— This Act supersedes the whole of 
the Hindu law as to transfer of property, excepting 
certain matters referred to in sec. 129 of the Act. 

(vi) The Indian Majority Act, 1875. — This Act, which fixes 

the age of majority on completion of the eighteenth 
year, applies to Hindus, except in matters of marriage, 
divorce and adoption. 

(vii) The Guardians and Wards Act, 1890. — This Act applies 

to Hindus in cases where a guardian has to be, or has 
been, appointed by the Court. 

(viii) The Hindu Inheritance (Removal of Disabilities) Act, 1928. — 
This Act limits the disabilities which excluded a Hindu 
from inheritance and from a share on partition. 

(ix) The Hindu Law of Inheritance (Amendment) Act, 

1929.— This Act admits the son's daughter, the 
daughter's daughter, the sister, and the sister's son, 
as heirs next after the father’s father and before the 
father’s brother. 

(x) The Transfer of Property (Amendment) Supplementary 

Act XXI of 1929.— This Act amends the Madras Acts 
of 1914 and 1921, and the Hindu Disposition of Pro- 
perty Act, 1916, which relate to transfers and bequests 
in favour of unborn persons. 

(xi) The Hindu Gains of Learning Act, 1930.— This Act 

makes all acquisitions by means of learning the 
separate property of the acquirer. 

(xii) The Hindu Women's Rights to Property Act XVIII 

of 1937. — This Act, which came into force on the 
14th April 1937, gives new rights of inheritance to 
widows, and strikes at the root of a Mitakshara 
coparcenary. 
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The following Acts may also be noticed here : — 

The Indian Contract Act, 1872.— The Hindu law of contracts has been superseded by 
the Indian Contract Act, 1872 (k). But the rule of damdupat, by which interest exceeding 
the amount of principal cannot be recovered at any one time, has not been abolished by 
the Indian Contract Act or any other Act. That Rule is applied in the Bombay Presi- 
dency but not in the Madras Presidency. In the Bengal Presidency, it applies only to 
the Presidency town of Calcutta. See Chapter XXVIII, “ The Law of Damdupat.” 

The Indian Evidence Act, 1872.— This Act supersedes the rules of the Hindu law 
of evidence. 

The Indian Penal ( ode.— This Act supersedes the whole of the Hindu Criminal Law. 

5. Enactments referred to in section 2.— The following 
is II statement in a tabular form of the enactments referred 
to in section 2 above, the Courts to which they apply, and 
the extent to wliich the Hindu law is to be administered by 
those Courts : — 


('ourts. 


Enactments. { Extent. 


1 . 


4. 


G. 


7. 


8. 


High Courts of Cal-I 
eutt.'i, Madras and 
Bombay in the 
exercise of their 
original civil juris- 
diction. 

Presideney Small 
(‘arise Courts, ' 


The Covcrnmrmt of 
India Act, s. 1 12 [5 and 
6, (ieo. 6, c. 61]. See 
sec, 223 of the (govern- 
ment of India Act, 
1935 [26 (Jeo. v.c. 2]. 

Tlio Presidency Small 
Cause Courts Act, 
1882, s. 16. 


Bengal, United Pro-j 
vinces and Assamj 
Provincial Civil 


The Bengal, Agra and 
Assam Civil (Vnirts 


I 


Act, 1887, s. 37. 


Coin ts. 


Bombay Provinciall Bombay Regulation IV 
Civil Court.s. 1 of 1827, s. 26. | 

Madras Provincial! The Madras Civil Courts 
Civil Courts. | Act, 1873, s. 16. 


Civil Courts in thelThe Punjab Laws Act, 
Punjab. 1872, s. 5. 


! 


Civil Courts in Oudli. The Oudh Laws Act, 
1878, s. 3. 

Civil Courts in Aj- The Ajmere ('ourtsRegu- 
mere & 3[erwara. | lation, 1877, s. 4. 


Matters of inheritance and suc- 
cession to lands, rents and goods, 
and matters of contract and deal- 
ing between party and party.” 


[The law to be administered by the 
Presidency Small Cause Court in 
each Presidency is the same as 
that adm-nistered by the High 
C'ourt of that Presidency in the 
(‘xercise of its ordinary original 
civil jurisdiction.] 

“ Succession, inheritance, marriage, 
caste, or any religious usage or 
institution.” 

[This Regulation does not specify 
any particular extent.] 

“ Succession, inheritance, marriage, 
caste, or any religious usage or 
institution.” 

” Succession, special property of 
females, betrothal, marriage, 

divorce, dower, adoption, guar- 
dian.ship, minority, bastardy, 

family relations, wills, legacies, 
gifts, partitions, or any religious 
usage or institution.” 

Do. do. do. 

Do. do. do. 


1 


(k) Madhnb Chunder v. Raj Cootmr (IS?.*!) 14 BeliJ. L. 8. 76. 
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Courts. 

Enactments. 

Extent. 

9. Civil Courts in Cen- 

The Central Provinces 

[As in the Punjab Laws Act, except 
that ” divorce ” is not included.] 

tral Provinces. 

J..aws Act, 187.5, s. 5. 

10. Civil Courts in 

The Burma Laws Act, 

” Succession, inheritance, marriage, 

Burma. 

1808, 8. 13. 

or any religious usage or insti- 
tution.” 


Though there is no specific reference to marriage or to religious institutions in 
enactment No. 1, the High Courts have dealt with questions relating to marriage and 
religious institutions according to Hindu law {1). 


A Civil Court has no jurisdiction to try caste questions, unless the suit is in respect 
of a right to property or to an office. See the Code of Civil Procedure, 1908, s. 9, and 
Bombay Regulation II of 1827, s. 21. 

The only enactment which mentions the Hindu law of contracts is enactment No. 1 
which relates to High Courts. See notes to sec. 4, “ The Indian Contract Act, 1872.” 

6. Persons governed by Hindu Law. — The Hindu law 
applies — 

{i) not only to Hindus by birth, but also to Hindus by 
religion, i.e,, converts to flinduism (m). 

In a case before the Privy Council, a Hindu of the Kshatriya caste had an illegitimate 
son J. D. by a Mahomedan woman. J. B. was brought up as a Hindu, and he was through- 
out his life a follower of the popular idolatrous form of Hinduism. J.B. married a Hindu 
woman of the Kshatriya caste, and ho had a son B.O. by her. One of the points raised 
in the case was that B.Q. could not bo considered a Hindu, as his father J.B, was a Hindu 
by religion only, and not by birth. Their Lordships, after noticing the arguments 
advanced on the point, said that in the view which they took of the case it was unnecessary 
to express any opinion on that point (»). 

In a later case before the Privy Council, Lord Shaw, in delivering the judgment of 
the Board, said in ellect that the expression ” Hindu ” in the Indian Succession Act 
included a convert to Hinduism (o). 

See sec. 7 (4). 


{ii) to illegitimate children 
Hindus {p ) ; 

(/) In TP Kahnndas Narandan (1881) b Bum. 
154, 167-170. 

(m) Abraham v, Abraham (186.3) 9 M. I. A. 199, 
243 ; Jowala v, DAamm (1866) 10 M.I.A. 
511, 537 ; Da'jree v. Pacotti (1895) 19 
Bom. 783, 788 \ In re Jo'ieph Vadktr of 
Nazareth (1872) 7 Mad. H.C. 121; 

Morarji v. Administrator-General (1929) 

52 Mad. 160, 111 1. C. 564, (*28) A. M. 
1279 ; Shedeo Narain v, Kusum Kumari 
(1922) 50 1. A. 58. 2 Pat. 230, 71 I. C. 
769, r23) A. PC. 21 ; Palaniappa Chetty 
V. Ala()an Chetty (1921) 48 I. A. 539, 

44 Mad. 740, 64 T. C 439. (’22) A. PC. 


where both parents are 


228 , Ganesh Mahto v. Shih Char an 
Mahto (1932) 11 Patna 139, 133 I. C. 165, 
(’31) A. P. 305 foliowMit; (1928) 51 Mad. 
1 (P. B.), 108 I. C. 760, (’28) A. M. 290. 

(n) Bhaiya Sher Bahadur v. Ganya Balnh (1913) 

36 All. 101, 115-116, 41 I. A. 1, 14, 22 
1. C. 293. 

(o) Kamawati v. Dufbijui (1921) 43 All. 52.5, 

533, 48 I. A. 381, 385, 64 I. C. 559, (’22) 
A. PC. 14. 

ip) See Ram Kumari, ir, the matter of (1891) 18 
Cal. 264 ; Datta raya Tatya v. Matka 
Bala (1934) 58 3>om. 119, 149 I. C. 821, 
(’34) A. B. 36. 
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(Hi) to illegitimate children where the father is a Christian 
and the mother a Hindu, and the children are brought 
up as Hindus. But the Hindu law of coparcenary, 
which contemplates the father as the head of the 
family and tlie sons as coparceners by birth with 
rights of survivorship, cannot from the very nature 
of the case apply to such children (q) ; 

(iv) to Jains (Y), Sikhs ( 5 ), and Nambudri Brahmans (t) 
except so far as such law is varied by custom and to 
Lingayats who are considered Sudras (u) ; 

(v) to a Hindu l>y l>irth who, having renounced Hinduism, 
has reverted to it after performing the religious 
rites of expiation and repentance (v). Or even without 
a formal ritual of reconversion when he was recognised 
as a Hindu by his community (w ) ; 

(vi) to sons of Hindu dancing girls of the Naik caste 
converted to Mahomedanism, where the sons are taken 
into the family of the Hindu grand-parents and are 
l)rought up as Hindus (x) ; 

(vii) to Jirahmos (y) and to Arya Samajists (z) ; 

(viii) to Hindus who made a declaration that they were not 
Hindus for the purpose of the Special Marriage Act, 
1872 (a). 

Explmation. —A person who is born a Hindu and has 
not renounced the Hindu religion, does not cease to be a 
Hindu merely because he departs from the standard of 


(q) Myna 1S(51) S M I.A.40(t. 

(r) V, 7A/A7j(> ( 1878) 1 All. <)SH, 5 I A. 
87 (udoption) ; i'hotaif JmH v. Vhnnno Lall 
(1878) 4 (’al. 744, 6 J.A. 15 (inlu-ritaun-) ; 
Shrokuarbai v, Jcorai (iy2)») 25 W. N. 
273, 275, 01 I.C. 481 fP. C'.l ; liupcfmnd v. 
Jambv Pershad (lUlO) 37 l.A. 93. 0 I.O. 272 
(adoption); Bhaqwandas \ liainuil (\S~'d) 
10 Bom, If, e. 241, p. 247 (adoption) ; 
Thackersi’U v. Uurbhun (1884) 8 Bom. 
432, p. 453 (Jain temple); Parsholtnvi 
V. Vmicfiand (1921) 45 Bom. 754, 757, 
61 I.C. 492, (’21) A. B. 147 [adoptionl ; 
Gettappa v. Eramma (1927) 50 Mad. 228, 
99 I.C. 603, (’27) A, M. 228 [adoption] ; 
Bhikilbai v. Manilal (1930) 54 Bom. 780, 
128 I. C. 628, (’30) A. B. 517 [alienation by 
Jain widow] ; Jaiwanti v. Anandi Devi 
(1938) 59 All. 196, 173 I.C. 356, (’38) 
A. A. 62 ; Suganckand v. MangiEai (’42) 
Bom. 467, 44 Bom, L, 11. 358, 20 I.C. 
759. (’42) A. B. 185. 

(s) Bani Bhagwan Koer v. Bose (1903) 31 Cal. 11, 

30 l.A. 249 ; Indir Singh v. Sadhan Singh 
(1944) 1 Cal. 233 


(0 Vi<hnu V. Aklanma (1911) 34 Mad. 496, G 
I. (!. 583; Nnrayan Iyer v. Moorthi 
Kenden (1938) Mad. 897, (’38) A.M. 043. 

(m) 2'nkangavda Shiivppa (1943) Bom. 706, 
45 Bom. L. B. 992, (’44) A.B. 40. 

(r) Kufum V. Satya (1003) 30 Cal. 999. 

(«') Diinja Parasada Bao v. Sndarmnasuarni 
(’40) A.M. 513. 

(i) Bam Pergash v. Miisvammat Dahan Bibi 
(1924) 3 Bat. 152, 78 I.C. 749, (’24) A. P. 
420. 

(y) In the goods of Gnanendranath Boy 49 Cal. 

1069. 

(z) Mst. Saraj v. Attar (1922) 1 Pat. 706, 713- 

714, 67 I. C. 550, (’22) A.P. 378. 

(a) Vidyagavri Narandas (’28) A.B. 71; 
Punyabratadas v. Monmohan Ray (’34) 
A.P. 427 ; Thukrubai v. AtXnvar (1936) 
58 Mad. 1004, (’35) A. M. 653. 
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orthodoxy in matters of diet and ceremonial observances {b ) . The 
acceptance of the '' Granth Sahib ” by the Udassis (a Schis- 
matic sect of Sikhs who remained within the fold of Hinduism) 
is no way inconsistent with their continuing Hindus (c). A 
Hindu does not by becoming a Jati Vaishnava (a sect in Bengal 
not recognising the caste system) cease to be a Hindu (d). 

7. Persons to whom Hindu Law does not apply. — The 
Hindu law does not apply— 


(7) to the illegitimate children of a Hindu father by a 
Christian mother who are brought up as Christians (e). or to 
illegitimate children of a Hindu father by a Mahomedan 
mother (/) ; 

These are not Hindus cither by birth or by religion. 

In s. 6, els. {ii) and (tit), the mother is a Hindu, but not so here. 

(2) to the Hindu converts to Christianity. Succession to 
the estate of a Hindu convert to Christianity who dies a Christian 
and intestate is governed by the Indian Succession Act, 1865, 
now Indian Succession Act, 1925. A person ceasing to be a 
Hindu in religion cannot since the passing of the Act of 1865 
elect to continue to be bound by the Hindu law in the matter 
of succession (g ) ; 


Native ChrUiiatis .- — In cases before the Indian Succession Act, 1865, it was held 
by the Judicial Committee of the Privy Council that a Hindu convert to Christianity 
may, if ho thinks fit, continue to be bound by Hindu law, although he has renounced the 
Hindu religion (A), but these decisions are no longer good law. See the Indian 
Succession Act, 1925, s, 58. 

It is not settled whether the Hindu rule of survivorship is applicable to the families 
of Native C'hristians wlio continue to be joint even after conversion. According to the 
Madras High Court, it is not applicable to such families (t) ; according to the Bombay 
High Court, it is (j). Two Hindu brothers A and B, constituting a joint Hindu family, 
become converts to Christianity and continue to be joint after their conversion. B 
dies leaving a widow. According to the Madras High Court, JS’s one-half share in the 
property should go to his heirs under the Indian Succession Act, 1925. According to 


{b) Rani Bhaywan Koer v. Bose (1903) 31 Cal. 11, 
30 1. A. 249 ; Ma Yait v. Maung Chit {192.1) 
49 Cal. 310, 321, 48 I. A. 553, 562, 66 I.O. 
609, (’22) A. VC. 197 ; Isvoari Prashad 
v. Rai Hari Prasad (1927) 6 Pat. 506, 
106 I.C. 620, (’27) A.P. 145 (Kayas- 
thi9 of Bihar). 

(c) Mahant Basant v. Ilem Singh (1926) 7 Lah. 

275, 94 I. C. 695, (’26) A. L. 100. 

(d) Nalinaksha v. Rajani (1931) 58 Cal. 1392, 

134 I.C. 1272, (’31) A.C. 741. 

(e) Lingappa v. Esudasan (1904) 27 Mad. 13 
’ (maintenance). 

(/) Charanjit Singh v. Amir AH Khan (1921 


2 Lah. 243, 248, 64 I.C. 892, (’21) A.L. 

121 . 

ig) Kamawati v. Digbijai Singh (1921) 43 All. 

525, 48 I.A. 381, 64 I.C. 559, (’22) A. PC. 
14 ; Dagree v. PacoUi (1895) 19 Bom. 783. 

ih) Abraham v. Abraham (1863) 9 M.l.A. 199, 

241 ; Sri Gajapathi v. Qajapathi (i870) 14 
W. R. (P. C.) 33. 

(i) TeUis v. Saldanha (1887) 10 Mad. 69. Seo 

also Jogi Reddi v. Chinnabi Reddi (1929) 
56 I.A. 6, 9-11, 52 Mad. 83, 87-90, 114 
I.C. 5, (’29) A. PC. 13. 

(j) Francis Ohosal v, Oabri Ohosal (1907) 31 

Bom. 25. See Kulada v. Barijftada 
(1913) 40 Cal. 407, 417-418, 17 I.C. 267. 
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s, 7 the Bombay High Court, one-half share should go to A by survivorship. The decision 
of the latter Court proceeds on the ground that the Indian Succession Act, 1925, deals 
with inheritance and does not affect rights of coparcenership as between those to whom 
it applies. 

( 3 ) to descendants of Hindus who have formed them- 
selves into a distinct community or sect with a peculiar religion 
and usages so different from the principles of the shastras 
that the community cannot but be regarded as being outside 
Hinduism in the' proper meaning of the word. The Kalais of 
Biuma constitute such a community. They arc not Hindus 
within the meaning either of sec. 331 of the Indian Succession 
Act, 1805 [now the Indian Succession Act, 1025, s. 58], or of 
sec. J3 of the Burma Laws Act^ 1898 (/:) ; 

“ It in obvioua that few inlluences can bo more ‘potent in producing new communities 
of this separate kind than the combined operation of migration, intermarriage and new 
occupations ” {1). 

(/) to converts from the Hindu to the Mahomedan faith. 

The .succession to the e.Htate of a convert from the Hindu to the Mahomedan faith 
IS govc iK'd l)y th<5 Maliomedan, and not by the Hindu law. Khojas and Cutchi 
Memon 1 , who arc conve rts from Hindui.srn to Mahomcdani.sm, and who, in accordance 
with their customs have hitherto been governed by the Hindu law of inheritance and 
success] )n will hereafter be g(»verned by the Muslim i)er.sonal law except where the 
que.stioiis relate to agricultural lands {vide Act XXV^I of 1937 and Mulla’s Mahomedan 
Law, 11th edition, p. 3). 

The Hindu law of succession does not apply to the property of any person professing 
the Hindu, Sikh, or Jain, religion who marrie.s under the Special Marriage Act 111 of 1872 
or the property of the issue of such marriage. These are governed by secs. 32 to 48 
of the Indian Succession Act. 

(/,) Ma \ ml V Maung Chit (1921) 49 Cal. 310, (/) Ma Yuit v. Muung Chit (1921) 49 Cal. 310, 

IS r. :,y\. m i. c. (loo. a. rc. 322, 48 i.a. ,563, co i.c. 609, (’ 22 ) 

197. A. I'C. 197. 



CHAPTER II. 


SOURCES OF HINDU LAW. 

Texts. — 1. “The Veda, the Smriti, the approved usage, and what is agreeable 
to one’s soul [or good conscience] the wise have declared to be the quadruple direct 
evidence of Dharma [law].” — Manu, ii, 12. 

2. “The Sruti, the Smriti, the approml usage, what is agreeable to one’s soul 
[or good conscience] and desire sprung from due deliberation, are ordauied the foundation 
of Dharma [law].” — Yajnavalkya, i, 7. 

3. “ Whatever customs, practices and family usages prevail in a country shall 
be preserved intact, when it comes under subjection by (conquest).” — Yajnavalkya^ 
i, 343. 

4. “If any usage required by utility is established in a locality [which is contrary 
to the written text of law] it should bo practised therein only, but not in any other 
district. Whatever customary law is prevalent in a district, in a city, in a town or in 
a village, or among the learned, the said law [though contrary to the Smritis] must not 
be disturbed.” — Devala, cited in the Parasara Madhava. 

Note. — In texts (1) and (2), we find indications of the principle of justice, equity 
and good conscience. As to texts (3) and (4), it will be seen that the Courts have not 
disregarded customs prevailing in the different parts of British India, except, of course 
immoral customs. 

8. Sources of Hindu Law. - The three main sources of 
Hindu dharma or law are (I) the Sruti, (2) the Smriti, and 
(3) Custom. 

(1) ‘‘Sruti” means, literally, that which was heard. 
The Srutis are believed to contain the very words of the deity, 
and they include the four Vedas, but they contain very little 
of law. 

(2) “ Smriti ” means, literally, that which was remem- 
bered. It is the recollection handed down by the Kishis, or 
sages of antiquity, of the precepts of God. The Smritis con- 
stitute the principal source of law. The term Dharma Shastra, 
literally, teacher of law, comprehends both Srutis and Smritis, 
but it is often used to designate the Smritis alone. 

The three principal Smritis are — 

(i) The Code or Institutes of Manu, compiled some 

time between 200 B.C. and 200 A.D. 

(ii) The Code or Institutes of Yajnavalkya, written 

about the 4th century, A.D. The Mitakshara is 
the leading commentary upon this Code. 
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S§. (m) The Code or Institutes of Narada, written in the 

5th or 6th century, A.D. 

(3) Customs are supposed by some writers to be based 
on lost or forgotten Sruti, and by others, on lost or forgotten 
Smriti (w). 

9. Commentaries as a source of law.— The Smritis do not 
agr(‘e witli eacli other in all respects. The conflict between 
the Smritis gave rise to commentaries which are called Niban- 
dhas. The autliority of tlie several commentators varied in 
dilb^rent districts, and thus arose the schools of law wliicli are 
op(‘rativ(‘ in different parts of India. Though the commenta- 
tors prolessed to interpret the law laid down in the Smritis, 
in fac't, th(*v recited tlie customs and usages which they found 
in vogu(‘. around them (n) and on this ground their inter- 
prtdat ious have been accepted as authoritative. It is thercToi’e 
tlu‘ duty of British Indian Courts to recognize the rules of 
law (‘uunciated in the commentaries, even if they a])pear 
to pro(‘<M‘d on a wrong interpretation of the Smritis, the reason 
l)(nng that under the Hindu system of law, clear proof of 
usag(‘ will outweigh tlie written text of the law (o).’’ 


The commentaries whicli have been accepted as authori- 
tativ(‘ in the different jirovinces are mentioned in sections 1 1 
to 13 below. 


In the leadino; case of Colledor of Madura v. Moolloo Ramaliuga (o), their Lordships 
of the Privy Council, after statint' that the different commentaries had given rise to the 
different scliools of law, .said : — “ The duty, therefore, of an European Jiulge, who is 
under the obligation to administer Hindu law, is not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest authorities [Smritis], as to ascertain whether 
it has been received by the particular school which governs the district with which he has 
to deal, and has tliero been sanctioned by usage. For, under the Hindu system of law, 
clear proof of usage ivill outweigh the uritten text of the law." 


10. Judicial decisions as a source of law. — Judicial 
decisions on Hindu law, tliougli sometimes loosely spoken 
of as a .source of law, are not strictly a source of law. Almost 
all the important points of Hindu law are now to be found 
in the law reports, and to this extent it may he said that the 


(m) 0. Sarkar’s “Hindu l.aw,” 7th ed., chap- 

ter I, pp. 24-25 ; Baiierjee’8 Law of Marri- 
age and Stridhana, 5th ed; pp. 11-12. 

(n) Kesho Pao v. Sudani o Kao (1938) Nag. 469 


(’38) A. N. 163. 

(o) Collector of Madura v, Moottoo Katnalinga 
(1868) 12 M. I. A. 397, 435-436. 
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decisions on Hindu law have superseded the commentaries. 
The decisions of the Privy Council are binding on all the 
Courts of British India including the High Courts ; but the 
decisions of any one High Court arc not binding on any other 
High Court, though they are binding on the Courts subordinate 
thereto (p). 

The Hindu law was at first administered by the English 
Judges with the assistance of Hindu Pundits. The institution 
of Pundits, as official referees of the Courts, was abolished 
in the year 1868. 


S8« 
10, 11 


11. Mitakshara and Dayabhaga] Schools. — (i) The 
remoter sources of the Hindu law [that is, Smritis] are common 
to all tlie different schools. The process by which those 
schools have been developed seems to have been of this kind. 
Works universally or very generally received became the 
subject of subsequent commentaries. The commentator 
put his own gloss on the ancient text ; and his authority having 
been received in one and rejected in another part of India, 
schools with conflicting doctrines arose {q). 

(;^) Properly speaking, there are only two schools of law, 
namely, the Mitakshara school and the Dayabhaga school. 
The Dayabhaga school prevails in Bengal ; the Mitakshara 
school prevails in other parts of British India. 

(J) The Mitakshara is a running commentary on the 
Code of Yaj nay alky a. It was written by Vijnaneswara in the 
latter part of the eleventh century. The Dayabhaga is not a 
commentary on any particular Code, but purports to be a 
digest of all the Codes. It was written by Jimuta Vahana 
who is said to have flourished somewhere between the 13th 
and the 15th century. 

(4) The Mitakshara is of supreme authority throughout 
India except in Bengal. The Dayabhaga is of supreme 
authority in Bengal. But even in Bengal the Mitakshara is still 
regarded as a very high authority on all questions in respect of 
which there is no express conflict between it and the Daya- 
bhaga and the other works prevalent there, namely, the 

(p) Korban Ally v. Sharoda (188^^) 10 Cal. 82 ; 1 (q) Collector of Madura v. Moottoo Ramalinga 
Balaji v. Sakharam{m^) 17 Bom. 555. \ (1868) 12 M. T. i. 397, 4So. 
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Ss, Dayatattwa and the Dayakrania Sangralia (r). The Dayabhaga 
11 , 12 may also be referred to in a Mitaksliara case on points on 
which the latter treatise is silent ( 5 ). 

(J) It is said that the Mitakshara school is the orthodox 
school, and the Dayabhaga school is the reformed school, of 
Hindu law. The Dayabhaga school is also called the Bengal 
school of Hindu law. 

(6) The Bengal school differs from the Mitakshara school 
in two main particulars, namely, the law of inheritance and 
the joint family system. 


12. Sub-divisions of Mitakshara School.— (^) The Mitak- 
shara school is sub-divided into four minor schools ; these 
differ between themselves in some matters of detail relating 
particularly to adoption and inheritance. All these schools 
acknowledge the supreme authority of the Mitakshara, but 
they give preference to certain treatises and to commentaries 
which control certain passages of the Mitakshara. This accounts 
for the differences between those schools (t). 

The sub-schools and the works which supplement the 
Mitakshara in each sub-school are mentioned below : - 


Benar(‘s school 
Mithila school 


rViramitrodaya (u). 

' ’\Nirnayasindhu. 

/Vivada Chintamani (v). 
’ Vivada Ratnakara (w). 
fVyavahara Mayukha. 

Maharashtra or Bombay school^ Viramitrodaya {x). 
[Western India]. (^Nirnayasindliu. 


Dravida or Madras 
[Southern. India]. 


rSmriti Chandrika (y). 

I Parasara Madhaviya {z). 
school^ Viramitrodaya (u). 
(^Saraswati Vilasa (b). 


(/■) lihiKjiiuindirn v. Myna Ilaee (]8()7) 1] M. 
1. A. 487, r)07-r)08 ; Collector of Madura v. 
M(H)(Ioo Hamalinya (1868) 12 M. I, A. 397, 
435 ; Ak'shay v. JIari /1««(1908)35 t’al. 721. 
(s) Ihti liLshcncliand v, Asmnida Koer (1884) 
6 All, f.OO, 11 I. A. 104, 179; Mahabir 
Pramd v. Itaj Bahadur Sinyh (1943) 18 
Luck. 585, 203 I.C. 244, (42’) A. 0.27. 

(<) (1867) 11 M. I. A. 487-507-508, Hupra. 

(»() Cridhari Lall v. The Bmqal Goremment 
(1868) 12 M. I. A. 448, 466 ; Jagannath v. 
Banjit Singh (1898) 25 Cal. 354, 367-368. 
(/ ) (1867) 11 M. I. A. 487, 508, supra. 


(«’) (1867) 11 M. I. A. 487. 508, iupra ; 
Kamala Prasad v. Murli Manohar (1934) 
13 Pat. 550, 152 I. C. 446, (’34) A. P. 398 
where Dhavlc, J., mentions other works 
which supplement the Mitakshara. 

(x) Vedachela v. Suhramunia (1921) 48 I. A. 

349, 362, 44 Mad. 753, 764, 64 I. C. 402, 
(’22) A. PC. 33. 

(y) Baju V. Amtmni (1906) 29 Mad. 358. 

(z) (1867) 11 M. I. A. 487, 508, mpra. 

(o) Moniran v. Ken Kolitani (1880) 5 Cal. 

776, 788-789, 7 I. A. 115, 153. 

(6) (1921) 44 Mad. 753, 765, 48 I. A. 349, 64 
I. C. 402, (’22) A. PC. 33, supra. 
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(2) As regards authorities in Western India the Ss. 

Mitakshara ranks first and paramount in the Maharashtra, 
Northern Kanara and the Ratnagiri District. In Guierat, the 
Island of Bombay and the North Konkan, the Mayukha is 
considered as the overruling authority where there is a 
dijTerence of opinion between it and the Mitakshara (c). The 
principle, however, adopted by the High Court of Bcunbay, and 
sanctioned by the Privy Council, is to construe the two works 
so as to harmonize them with each other whr)rever and so far 
as that is reasonably possible (d). In Poona, Ahmednagar, 
and Khandesh the Mayukha is considered to be of equal 
authority with the Mitakshara, but not capable of overruling 
it as in Gujerat, the Island of Bombay and the North 
Konkan (e). 

The Mayukha was written by Nilkantha Bhatta in the 
beginning of the 17th century. 

The Viramitrodaya was written in the 16th century. “ It supplements many gaps 
and omissions in the earlier commentaries ” (/). 

13. Works on adoption.- -The two special works on 
adoption are the Dattaka Mimansa and the Dattaka Chan- 
drika. Generally speaking tliey are equally respected through- 
out India, but where they differ the Dattaka Mimansa is 
preferred in Mithila and Benares, and the Dattaka Chandrika 
in Bengal {g). 


As to these two works their Lordships of the Privy Council said in Bnlusu v. 
Balusu {h) : “ Both works have had a high place in the estimation of Hindu lawyers in 

all parts of India, and having had the advantage of being translated into English at a 
comparatively early period, have increased their authority during the British rule. Their 
Lordships cannot concur with Mr. Knox, .J., in saying that their authority is open to 
examination, explanation, criticism, adoption, or rejection like any scientific treatises on 
European jurisprudence. Such treatment would not allow for this elicct, which long 


(c) Krishnaji v. Pandurang (1875) 12 Bom. H. 

C. 65 ; Lalltibhai v. Mankuvarbai (1878) 
2 Bom. 888, 418 ; Sakharam v. SUabai 
(1879) .3 Bom. 353, 365 ; Balkrishna v. 
Lakshtmn (1890) 14 Bom. 605 ; Jankibai 
V. Sundra (18901 14 Bom. 612, [Mahad 
Is not within the Northern Konkanjj, 
Narhar v. Bhau (1916) 40 Bom. 621 ; 
36 I. C. 539, (’16) A. B. 206. 

(d) Per Telang, J., In Oojabai v. Shrimant Sha- 

hajirao (1893) 17 Bom. 114, 118, approved 
in Boi Kesserbaiv. Sunsraj (1906) 30 Bom. 
481, 442, S3 I. A. 176 ; Bhagmn v. Warn- 
bai (1908) 32 Bom. 800, 312 ; Mahabir 
Prasad v. Raj Bahadur Singh (1943) 18 
Luck. 585, 203 T. C. 244, (’42) A. O. 27, 
(e) Bhagirthibai v. Kahnujirao (1887) 11 Bom. 
285,294. [F.B.] 


(/) Vedachela v. Subramania (1921) 48 1. A. 349, 
362, 44 Mad. 753, 764, 64 I. 0. 402, 
(’22) A. PC. 33 ; Jotindra Nath Poy v. 
Nagendra Nath Roy (1931) 58 I. A. 372, 59 
Cal. 676, 135 I. C. 637, (’31) A. PC. 268. 

(g) Balnsu v. Balusu (1899) 22 Mad, 398, 

411-412, 26 I. A. 113, 131, 132 ; Radha 
Mohan v. Jiardai Bibi (1898) 21 All. 460. 
465-466 ; Bhagwan Singh v. Bhaguoan- 
Singh (1898) 21 All. 412, 419, 26 1. A. 153, 
161 ; Pnttu Lai v. Parbati Kunwar (1915) 
37 All. 359, 367, 42 I. A. 155, 161, 29 I.C. 
617, (’15) A. PC. 15 ; Collector of Madura 
V. MooUoo Ramalinga (1868) 12 M. 1. A, 
397, 437. 

(h) (1899) 22 Mad. 398, 411-412, 26 I. A. 113. 

131-132. 
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>8, acceptance of written opinions has upon social coustoms, and it would probably disturb 

14 i^cognised law and settled arrangements. But, so far as saying that caution is required 

in accepting their glosses where they deviate from or add to the Smritis, their Lordships 
are prepared to concur with the learned Judge.” 

As to the Dattaka Chandrika it may be said that in Bengal there is a tradition that it 
is a literary forgery by Kaghumani Vidayabhushana who was the Pundit of Colebrooke, 
the celebrated English translator of numerous Sanskrit works on Hindu law. It is 
said that it was written to help a claim set up by an adopted son to a Raj in Bengal. 

Before leaving this subject, attention may be drawn also to theMimansa of Jaimini, 
a work winch contains rules of interpretation of Hindu law. 


14. Migration and school of law. — (1) A Hindu family 
residing in a particular province of India is presumed 
to be governed by the law of the place in which it resides (i). 

(2) Wlicrc a Hindu family migrates from one province to 
another, the presumption is that it carries with it its personal 
law, that is, the laws and customs as to succession and family 
relations prevailing in the province from which it came. But 
this presumption may be rebutted by showing that the family 
has adopted tlie law and usages of the province to which it has 
migrated (j). 


(3) It is the law existing at the time of migration which 
continues to govern the migrated members until it is 
renounced. It is the law in force in the province at the time 
of their leaving it which continues to govern persons who 
have migrated to another province. Thus they are ajBfected 
by decisions of the Courts of their province of origin which 
declare the correct law of the province up to the time of their 
leaving it, but not by customs incorporated in its law after 
they have left it (k). 


lllusiraliom. 

(a) A Hindu family migrates from the North-Western Provinces where the Mitak- 
shara law prevails to Bengal where the Dayabhaga law prevails. The presumption 
is that it continues to be governed by the Mitakshara law, and this presumption may 
be supported by previous instances of succession in the family according to the Mitak- 
shara law after its migration and by evidence relating to ceremonies performed in the 


(i) liavi Das v. Chandra (1893) 20 Cal. 409. 

(3) SrimatiParbati v. Jagadis (1902) 29 Cal. 433. 

29 I. A. 82 ; Soormdranath v. Heeramonce 
(1808) 12 M. 1. A. 81 ; Uovind v. Padha 
(1909) 31 All, 477, 3 I. C. 503 ; Jagannath 
v. Narayan (1910) 34 Bom. .553, 7 I. C. 

459 ; Sarada Prasanna v. Urmkanta (1923) 

50 Cal. 370, 77 I. C. 450, (’23) A. C. 485. 

See also Maxiathi v. Subbaraya (1901) 

24 Mad. 650 (migration by a Hindu widow ... 
from French India to British India) ; ' 

Kulada v. Haripada (1913) 40 Cal, 407, 


17 I. C. 257 ; Sukhbir Singh v. Mangeisar 
Rao (1927) 49 All. 802, 100 I. C. 
778, (’27) A. A. 252 ; Bobu Motising v. 
Durgabai (1929) 53 Bom, 242, 114 I. C. 
379, (’29) A, B, 57 ; Basant Kumar Basu 
V. Ram Shanker Roy (1932) 69 Cal. 859, 
138 I. C. 882, (’32) A. C. 600 ; Suganchand 
V. Mangibai (1942) Bom. 467, 201 I. C. 
759 (’42) A. B, 185. 

Buhvanl Rao \ . Baji Rao (1920) 47 J. A. 213, 
48 Cal. 30, 57 1. C. 545, (’21) A. l‘C. 59. 
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tamily at marriages, births and sradhaa, showing that the family continued to bo governed 
by the Mitakshara law after its migration : Parbati v. Jagadis (1902) 29 Cal. 433, 452, 
29 I. A. 82, 97. If the migration is proved, and it is also proved that the family followed 
the customs of the Mitakshara school, it is not necessary to prove also that the family 
immigrated to Bengal after the establishment of the Dayabhaga system of law {1). 

(b) A joint Hindu family, consisting of two brothers A and B, migrates from the 
N. W. P. to Bengal. A dies leaving a widow C. The presumption being that this family 
continues to be governed by the Mitakshara law, the joint property vill, on A’s death, 
pass to liis surviving brother B ; C will bo entitled to maintenance only. But if the 
family had renounced the Mitakshara law, and adopted the Payabha law, A’s share 
would pass to his widow G : Parbati v. Jagadis (1902) 29 Cal. 433, 29 I. A. 82. 

A Maharashtrian family residing in Chhatisgarh, in Central Pi evinces, is presumed to 
have come as immigrant and if it retains its indivhluality as MaJiarashtrian, is governed 
by the Bombay interpretation of the Mitakshara : Kesho Rao v. Sadasivo Rao (1938) 
Nag. 469, (’38) A. N. 163. 

In AbduraMm v. Halimabai ^w), their Lordships of tho Privy Council said : “ Where 
a Hindu family migrates from one part of India to another, prima facie they carry with 
them their personal law, and, if they are alleged to have become subject to a new local 
custom, this new custom must be affirmatively proved to have been adopted, but when 
such a family emigrate [from India] to another country [East Africa], and, being them- 
selves Mahomedans [e.g., Memons], settle among Mahomedans, the presumption that 
they have accepted the law of the people whom they have joined seems to their Lord- 
ships to be one that should bo much more readily made . . . The analogy is that of a 
change of domicil on settling in a new country rather than the analogy of a change of 
custom on migration within India.” “ Of course, if nothing is known about a man 
except that ho lived in a certain place, it will bo assumed that his personal law is the law 
which prevails in that place. In that sense only is domicil of importance ” (n). 

Clause (3).—” The law must be the family law as it was when they left. A judgment 
declaratory of law as having always been would bind ; but it would be a different thing 
if subsequent customs became incorporated in the law ” (o). 

Raghuva7nshis of Nandurbar. — These migrated from Oudh and settled in Khandesh 
and they are governed by the Benares School of Hindu Law (p). 


15. Custom as a source of law.--Custom is one of 
the three sources of Hindu law. Where there is a conflict 
between a custom and a text of the Smritis, tlie custom 
overrides the text : Under the Hindu system of law, clear 
proof of usage will outweigh the written text of the law ’’ {q). 


16. Three kinds of customs.—The Hindu customs recog- 
nized by the Courts of British India are — (1) local, (2) c)ass, 
and (3) family customs. 


(/) Raviesh Chandra v. Mohimmed (1923) 50 
Cal. 898, 79 I. C. 309, (’2-4) A. C. 38.3. 

(w) (1916) 43 I. A. 3i>, 41, 18 Bom. L. B. 635, 82 
I. C. 413, (’16) A. PC. 86. See also Ma 
Yait v. Maung Chit Maxmg (1021) 40 Cal. 
310, 48 I. A. 663, 564, 66 I. 0. 600, (’22) 
A. PC. 197. 

(n) BtUmnl Rao v. Baji Rao (1920) 47 T. A. 213, 
210, 48 Cal. 80, 89, 57 I. C. 645, (’21) 


A. PC. 59 ; Tata Ram v. ,Shyam (1927) 49 
AH. 848, 86 I. C. 729, (’25) A. A. 648. 

(o) (1920) 47 r. A. 213, 222, 4ft Cal. .30, 43. 57 

I. C. 545, (’21) A. PC. 59, supra. 

(p) Bobu Motising v. Durqabai (1929) 63 Bom. 

242, 114 I. C. 379, (■?9) A. B. 67. 
iq) Collector of Madura v. Moottoo Ramalinga 
(1868) 12 M. I. A. 397, 436; Pannta 
Kone V. Vannkhi Ammal (1928) 61 Mart. 
1, 108 I. C. 760, (’fJS) A. M. 299. 


Ss. 

14.16 
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S. 17 17. Essentials of a valid custom.— (2) ‘‘A custom is a 

rule which in a particular family or in a particular district, 
has from long usage obtained the force of law. It must be 
ancient, certain, and reasonable, and being in derogation of the 
general rules of law, must be construed strictly ’’ (r). It is 
further essential tliat it should be established to be so by 
clear and unambiguous evidence, for it is only by means of 
such evidence that the Courts can be assured of its existence 
and of the fact that it possesses the conditions of antiquity 
and certainty on which alone its legal title to recognition 
depends (s). It must not be opposed to morality or public 
policy and it must not be expressly forbidden by the 
legislature (t). 

(2) Where the proof of a custom rests upon a limited 
number of instances of a comparatively recent date, the 
Court may hold the custom proved so as to bind the parties 
to the suit and those claiming through and under them ; but 
the decision would not in that case be a satisfactory precedent 
if in any future suit between other parties fuller evidence with 
regard to the alleged custom should be forthcoming {u). A 
judgment relating to the existence of a custom is admissible to 
corroborate the evidence adduced to prove such custom in 
another case (?;). Where, however, a custom is repeatedly 
brought to the notice of the Courts the Courts may hold that 
the custom was introduced into the law without the necessity 
of proof in each individual case (w). 


Family Custom . — Custom binding inheritance in a particular family has long been 
recognized in India (r). 


(f) Uurpunhad v. Hheo Dual (1870) 3 I. A. 2^'J, 

285. 

is) llamalakshmi v. Skanantha (1872) 14 M. 

T. A. 570, 585-586. Sco aa to evidence of 
ciistoin, Gopalai/i/an v. iUujhupatiai/yan 
(1873) 7 Mad. il. U. 250 ; Mira Bxii v. 
Vellayanna (1B85) 8 Mad. 464 ; Uamabah 
V. Mandil (1900) 27 Cal. 379 ; Rupchand i 
V. Jarnbu Prasad (1910) Vi All. 247, 252, \ (w) 
37 I. A. 93, 6 I. C. 272; AMul Uusein ’ 
Khan v, Bibi Sana Dero (1918) 45 Cal.450, 

45 I. A. 10. 43 I. C. 306, (’17) A. PC. 181 ; 
RamNarain v. JIar Narinjan Kuar 0923) 

4 Lah. 297, 76 I. C. 535, (’24) A. L. 

116 ; Vannia Kona v. Vannichi Ammal 
(1928) 61 Mad. 1, 108 1. C. 760, (’28) A. M. 

299 ; Bhikabai v. Manilal (1930) 54 Bom. 

780, 128 I. C. 628, (’30) A. B. 517 ; Gulab- 
ckand V. MannUal (1941) 16 Luck, 302, 

192 I. C. 643, (’41) A. O. 230. | 

(0 Vannia Kone v. Vannichi Ammal, svpra. 

(u) Chiman Lai v. Uari Chand (1913) 40 I.A. 


156, 160, 40 Cal. 879, 890, 19 I. C. 
669 : Rap Chand v. JamLu Parshad 
(1910); 37 I. A. 93, 104, 32 All. 

247, 252, 6 I. C, 272 ; Parshottam v. 
Venichand (1921) 45 Bom. 754, 760, 761, 
61 I. C. 492, (’21) A.B. 147. 

Mst. Kasarbai v. Inder Sinch (1945) Nag. 1, 
71 I. A. 190. 

Ranvo Rao \. Rajah of Pithapur (1918) 45 
1. A. 198, 41 Mad. 778, 47 1. 0. 354, 
(’18) A. PC. 81 ; Uemendranath Roy 
Gnanendranath (’35) A. C. 702, 62 Cal, 
L. J. 49 ; Banarsi Das v, Sumut Prasad 
(1936) 58 All. 1019, 164 I. C. 1047, (’36) 
A. A. 641 ; Hemendranath Ray Chamhari 
V. Jnanendra Prasanna Bhaduri (1936) 
63 Cal. 155, 159 1. C. 1101, (’35) A. C. 702 ; 
Suganchand v. Mangibai (1942) Bom. 
467, 201 1. C. 759, (’42) A. B. 185. 

Abdul Eusein ^han v. BiLi Sona Dero 
(1918) 45 Cal. 450, 460, 45 I.A. 10, 14, 48 
i.C. 306, (’17) A.PC. 181. 
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18. Discontinuance of custom.~A family usage, like a 
local custom, must be certain, invariable and continuous, hut 
it may be discontinued so as to let in the ordinary law. Well 
established discontinuance of a family usage, whether it has 
arisen from accidental causes, or has been intentionally brought 
about by the concurrent will of the family, has the effect of 
destroying the custom ; it is different, however, in the case 
of a local custom which is the lex loci binding on all persons 
within the local limits in which it prevails (y). 

19. Burden of proof of custom. — Where members of 
a family admittedly governed by the Hindu law set up a 
custom derogatory to that law, the burden lies upon them to 
pj-ove the custom (z). In the case of a tribe or family which 
were not originally Hindus, and have only adopted Hindu usages 
in part, if it is alleged by any member that a particular Hindu 
usage has been adopted by the tribe or family, the burden lies 
upon him to prove the usage (a). 

The Kurmi Mahtona of Chota Nagpur, though aboriginals in origin, have accepted 
the Hindu religion and Hindu social usages. The presumption in law will, therefore, he 
that they are governed by the Hindu Law of Succession and the party who alleges a 
special custom to the contrary has to prove the same (6). 


20. Invalid custom. — No custom is valid if it is opposed 
to morality or public policy or to any express enactment of 


the Legislature. 

(y) Jlajkishen v. Ramjoy (1876) 1 Cal. 186, 190. 

[P.C.] ; Sarabjit v. hularjit (1905) 27 All. 
203 ; Vannia Kone v. Vannichi Ammal, 
supra. 

(z) £ Aug wan Singh v. Bhuqwan Singh (1899) 

21 All. 412, 423; Ohandika Baksh v. 
Muna Knar (1902) 24 All. 273, 29 1. A. 70 ; 
Rupchand v. Jambu Parshad (1910) 37 1.A. 
93, 32 All. 247, 6 I. C. 272 ; Sahdeo Narain 
Deo V. Kusum Kumari (1923) 50 I. A. 
58, 62-64, 2 Pat. 230, 71 I. C. 769, (’23) 


A. PC. 21 ; Shamlal v. Jiyabai (1943) Nag. 
678, (’44) A. N. 62. 

(a) Fanindra Deb v. Rajestear (1885) 11 Cal. 

463, 476, 12 I. A. 72, 88 ; Muhammad 
Ibrahim v. Shaikh Ibrahim (1922) 49 T.A. 
119, 45 Mad. 308, 67 I. C. 115, (’22) 
A.PC. 69. 

(b) Ganesh Mahto v. Shib Charan Mahto (1932) 

11 Pat. 139, 133 T. C. 165, (’31) A. P. 
305. 


Ss. 

18.20 
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CHAPTER III. 

GENERAL PRINCIPLES OF INHERITANCE. 


21. Law of inheritance. — The joint and undivided family 
is the normal condition of Hindu Society. An undivided 
Hindu family is ordinarily joint, not only in estate, but in 
food and worship. 

The joint family system conies first in historical order. 
The law of inheritance is of later growth and, in general, applies 
only to properly held in absolute severalty by the last owner, 
as distinguished from property held by a Mitakshara joint 
family. But now under Act XVIII of 1937, the interest 
which a Hindu, governed by any school of law other than the 
Dayabhaga or by customary law, has in joint family property, 
devolves upon his death on his widow. 

22. Two systems of inheritance. — There are two systems 
of inheritance amongst the Hindus in British India, namely, 
the Mitakshara system and the Dayabhaga system. The 
Dayabhaga system prevails in Bengal ; the Mitakshara system 
in other parts of British India. The difference between the 
two systems arises from the fact that while the doctrine of 
religious efficacy is the guiding principle under the Dayabhaga 
school (sec. 79) there is no such definite guiding principle under 
the Mitakshara school. Sometimes, consanguinity has been 
regarded as the guiding principle and at other times, religious 
efficacy (sec. 36 et seq.) 

23. Inheritance to males and females. — (i) Succession 
to strid liana, that is, property held absolutely by a femahy 
is governed by rules different from those which govern 
inheritance to tlie property of a male. 

(2) Inheritance to males according to the Mitakshara 
school is dealt with in Chapter IV and that according to the 
Dayabhaga school is dealt with in Chapter VII. Succession 
to stridhana is dealt with in Chapter X. 

24. Modes of devolution of property. — (1) The Mitakshara 
recognizes two modes of devolution of property, namely, 
survivorship and succession. The rule of survivorship applies 
to joint family property ; the rules of succession apply to 
property held in absolute severalty by the last owner. 

(2) The Dayabhaga recognizes only one mode of 
devolution, namely, succession. It does not recognize the 
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rule of survivorship even in the case of joint family property. 
The reason is that while every member of a Mitakshara joint 
family has only an undivided interest in the joint property, a 
member of a Dayabhaga joint family holds his share in 
quasi-severalty, so that it passes on his death to his heirs as if 
he was absolutely seized thereof, and not to the surviving 
coparceners as under the Mitakshara law. 

Illustrations. 

(1) A and B, two Hindu brothers, governed by the Mitakshara school of Hindu 
law, are members of a joint and undivided family. A dies leaving his brother B and a 
daughter. A’s share in the joint family property will pass to his brother, the 8^lrl^ving 
coparcener f and not to his daughter. But if A and B were separate, M’s property 
would on his death pass to his daughter as his heir. 

(2) A and B, two Hindu brothers, governed by the Dayabhaga school, are members 
of a joint and undivided family. A dies leaving his brother B and a widow. M’s share 
in the joint family property will pass to his widow as his heir, exactly as if M and B were 
separate. 

25. Female heirs. -According to the Bengal, Benares 
and Mithila schools, there are only five females who can 
succeed as heirs to a male, namely, (1) the widow, (2) daughter, 
(3) mother, (4) father’s mother, and (5) father’s father’s mother. 
To this list three more have been added by the Hindu Law 
of Inheritance (Amendment) Act, 1929, namely, the son’s 
daughter, daughter’s daughter, and sister. The Madras school 
recognizes a larger number of female heirs including the three 
mentioned in the Act of 1929, and the Bombay school a still 
larger number. Under Act XVIII of 1937, the widow of a 
predeceased son and the widow of a predeceased son of a 
predeceased son are among the heirs to a Hindu’s separate 
property in all the schools. 

26, Limited estate of females.- (i) Males succeeding as 
heirs whether to a male or to a female, take absolutely. 

(2) Females succeeding as heirs, whether to a male or 
to a female, take a limited estate in the property inherited by 
them, except in certain cases in the Bombay Presidency, 

If a separated Hindu under the Mitakshara, or any Hindu under the Dayabhaga, 
dies leaving a widow and a brother, the widow succeeds to the property as his heir. But 
the widow, being a female, does not take the property absolutely. She is entitled only 
to the income of the property. She cannot make a gift of the property nor can she sell 
it unless there is a legal necessity either for the gift or for the sale. On her death, the 
property will pass not to her heirs, but to the next heir of her husband, that is, his brother. 


Ss. 

24-26 
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Ss. 27. ‘Last full owner’ ana ‘fresh stock of descent.’— The 

28 last ‘ full ’ owner of property is one who held the property 
absolutely at the time of his death. Except in the case of 
stridhana and in certain cases in the Bombay Presidency, the 
last full owner is always a male. 

It is only a 'full’ owner that can become a fresh stock of 
descent. Since a female cannot (except as aforesaid) be a full 
owner of property, she cannot become a fresh stock of descent. 

Illustrations. 

A dios leaving a widow, a mother, a brother B, and a paternal uncle C. On A's 
death, the widow succeeds to his property as his heir. She takes only a limited estate 
in the property. She is not the full owner of the property, and she cannot, therefore, 
l)ecomc a fresh stock of descent. On her death, the property will revert to the next heir 
of th(‘ last full owner (A), that is, the mother. The mother, again, does not 
takcal)solut(‘ly. She too, therefore, cannot become a fresh stock of descent, and on h^r 
death the propinty will go not to her heirs, but to the next heir of the last owner (A), 
tliat is to B, A’s brother. But B, being a male, takes the property absolutely. He 
becomes full owner of the j)rop('rty and he ean, therefore, become a fresh stock of descent. 
On his death, the property will pass to his own heirs. Thus if he leaves a widow, the 
property will pass to her, and not to C. But sinee she takes a limited estate only, the 
property will, on her death, revert to the next heir of B, the last full owner. If that 
heir is C, the property will pass to him. C, being a male, will take the i)roperty absolutely 
and on his death it will again pass to his heirs. 

A male heir takes the property inherited by him absolutely ; he becomes full owner 
theri'of, and he can, tlu‘refore, become a fresh .stock of descent. Except in the case 
of stridhana and in certain casi's in the Boml)ay Presidency, a female lakes a limited 
estate in thi‘ property inheriUul by her ; she does not become the full owner thereof, 
and she cannot, thi'iefore, become a fre.«h stock of descent. The limited estate taken 
by female heirs is a peculiar feature of the Hindu law. Barring, therefore, the ea.se 
of stridhana and tlu* I'xceptional eases in the Bombay Presidency, when a female dies 
leaving property inheriti'd by her, whether from a male or from a female, the property 
pas.ses not to her heirs, but to the next heirs of the last full owner from whom 
she inherited it. 

A woman’s stridhana de.scends to her own heirs. See Chapter X below. 

28. Inheritance never in abeyance.~(i) On the death 
of a Hindu, the person who is then his nearest heir becomes 
entitled at once to the property left by him. The right of 
succession vests in him immediately on the death of the owner 
of the property. It cannot under any circumstance remain 
in abeyance (c) in expectation of the birth of a preferable heir, 
where such heir was not conceived at the time of the owner’s 
death. 

(2) Where the estate of a Hindu has vested in a person 
who is his nearest heir at the time of his death, it cannot be 

(c) Sm. Shakuntala Deri v. Kaushalj/a Devi Annadhanam Seshacharlu Ort. (1942) 

(1936) 17 Lah. 356, (’36) A. L. 174, 162 Mad. 42, 198 I. C. 169, (’42) A. M. 106, 

I. C. 718 ; Srinivasa Kao d; Ors. v. 2 M.L.J. 406. 
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divested except either by the birth of a preferable heir such as Ss. 
a son or a daughter (d), who was conceived at the tinu' of his 28,29 
death, or by adoption in certain cases of a son to the deceas('d (e). 

Illustrations. 

(1) A dies leaving a son who is insane from birth, and a nephew. The son, being 
insane, cannot inherit according to the Hindu law. A's propf'rf j will, therefore, pass 
to the nephew. The son marries-, and a son B is subsequently born to h.m. B, as A’s 
grandson, is a nearer heir of A than the nephew. B claims d's property from the 
nephew. He is not entitled to it, for the estate of A having vested in the nephew, it 
cannot be divested by the birth of B, unless B was eonceive<l at die time of A’s death. 

(2) A Hindu dies leaving a widow who is preg-i.mt at the time of his death. After 
his death the widow sells a house left by him for nec(‘ssity. Five days after the sale a 
son is born to her. The sale is valid, though it was made while the son was in his 
mother's womb. The point of time at which the widow’s estate is divested is the date 
of the son’s birth, and not the date of his father's death ; llira v. Buta (1919) 1 Lah. 

J..J. 36. 56 I.C. 256. 

29. Doctrine of representation.— A son, a grandson whose 
father is dead, and a great-grandson whose father and 
grandfather are both dead, all succeed simultaneously as one 
heir to the separate and self-acquired property of their 
paternal ancestor. The reason is that the grandson represents 
the rights of his father to a share and the great-grandson 
represents the rights both of his father and grandfather. This is 
the only case to which the doctrine of representation applies ; 
it does not apply to any other case (/), e.g., the case of 
daughter (g). Sons, grandsons, and great-grandsons inheriting 
together as aforesaid succeed to the state of the deceased as 
coparceners [sec. 31 , ill. (a)]. On a partition among them they 
take per stirpes and not per capita. 

Illustrations. 

(a) A, a male Hindu, dies leaving a son B, a grandson C, a great-grandson D, and 
a great-great-grandson E, as shown in the following diagram : — 

A 



E 


iiordhanda^ v. Dai Ram^oover (1902) 26 
Bom. 449, 467; Hira v. Buta (1919) 
1 Lah. L.J. 36, 56 I.C. r.56, ('20) A.L. 160. 

(/) See Marudayi v. Doraisami (1907) 30 
Had. 348. 

(flf) Mussammat Lorandi v. Mst. Nihal Devi 
(1925) 6 Lah. 124, 95 I.C. 701, (’25) 
A. L. 403. 


(d) Bayam v. Parvataia (1933) 35 Bora. L. R. 

118, 144 I.C. 442, (’33) A.B. 126. 

(e) Nilcomvl v. Jotmdro (1881) 7 Cal. 178, 188 ; 

Kalidas v. Krishna (1869) 2 Bene. L.R. 
F.B. 103 ; Taqorev. Tagore (1872) 9 Beng. 
L. R. 377, 397 ; Bamundoas v. Tarinee 
(1858) 7 M.I.A. 169, 184, 206 ; Narasimha 
V. Veerahhadra (1894) 17 Mad, 287; 
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Ss, On A’s death, his estate will pass to B, C and D as coparceners. If they continue 

29 30 joint, and if any one of them dies without leaving male issue, his share will pass to the 

* survivors (sec. 229). If they want to divide the estate, it will be divided into three equal 

parts, B, C and D, each taking one part. B alone is not entitled to inherit the whole 
property. C will take the share of his father X, and D the share of his grandfather 
Xy K is not entitled to any share at all, for ho is more than four degrees removed from 
A, and the right of represeiitation does not extend beyond four degrees. 

(b) A, a male Hindu, dies leaving a son, B, two grandsons C and Cy and three 
gieat-grandsons ^J), and/A, as shown in the following diagram : — 

A 

I 

I 1 I 

J{ X Xj 


1 ~ 1 I 

D l)j Dj, 

A's ])r()[)(‘rty will bo divided, if the heirs choose to divide it, into three equal parts 
of wliicli B will take on(‘, C and will tr>gether take one, and i>, J)^ and l)^ will together 
tak(‘ one. This is a division of the estate per stirpes. I’o divide it per capita would be 
to divi(l(' it into 0 ])arts, and give one part to each of the 6 heirs. 

Note.~'\i B had a son By B avouUI take the one-third for himself and By and it 
would become aneesiral projxu'ty in the liands of if, to which if^’s right would attach 
by birth. 

(e) A, a separated male Hindu, dies leaving a brother B, and a nephew C, being 
t he son of a predeceased brother 1). On A’s death, C claims half the estate, alleging 
tliab had bis father /> been alive he would have taken one-half, and that he [C) is entitled 
to that half as representing his father. C’s claim must be rejected, for the right of 
representation is confined to the lineal male descendants of the deceased owner as stated 
in the section, and C is not such a descendant. B therefore is entitled to the whole 
estate as the nearest heir of A, 

30. Spes successionis.~The right of a person to succeed 
as licir on tlie death of a Hindu is a mere Sfcs successionis, 
that is, a bare chance of succession. It is not a vested interest ; 
he cannot, therefore, make a valid transfer of it (h). For the 
same reason, any agreement entered into by him in respect 
of tlie inheritance cannot bind persons who actually inherit 
when the succession opens (f). 

lllnslralion. 

A has a brother B and an uncle C. B has a wife D. It is true that if A died, B 
would succeed as his nearest heir if he w^as then alive, but in the lifetime oi A, B does 
not take any interest in A’s property. All that he is entitled to is a bare chance of 
succession. If he predeceases A, the heir on A’s death will be 0, and not his widow 
I) [see ill. (c) to see. 29]. B does not take any interest in A’s property in A’s lifetime 


(h) Sec Transfer of ITojUirtv Act. 18S2, s. 6. 
(r) Brojo v. Gouree (1870) 15 ’\V. K. 70. See 


Bahadur Singh v. Mohar Singh (1902) 24 
All. 94, 29 1. A. 1. 
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and he cannot transmit to his heir D an interest which had nob accrued to liimM-lf. For 
the same reason, a sale or a mortgage by B of the spes successionis is a null oy. And, 
further, if he makes any contract with respect to the inheritance in A’s lifeti.ae, and 
predeceases A, and C succeeds as A’s heir, the agreement is not binding on ('. 

31. Co-heirs. — (i) According to the Mitaktlir.-.i school 
two or more persons inheriting jointly take as tenants-in- 
common (j) except the following four classes of heirs who take 
as joint tenants with rights of survivorship : - 

(a) Two or more sons, grandsojis, and great-grandsons, 

succeeding as heirs to the separate or self-acquired 
property of their paternal ancestor (k). 

(b) Two or more grandsons by a daughter, who are 

living as members of a joint family succeeding 
as heirs to their maternal grandfather (1). 

(c) Two or more widows succeeding as heirs to their 

husband (m). 

(d) Two or more daughters succeeding as lieirs to their 

father ■ (n), except in the Bombay Presidency 
wliere they take an absolute estate in severalty (o). 

(2) According to the Dayabliaga school two or more 
persons inheriting jointly take as tenants-in-common, except 
only (1) widows, and (2) daughters who take as joint tenants 
with rights of survivorship. 


Illustrations. 

(a) A Hind\i, who is possessed of separate property, dies leaving two sons, A and 
B. A then dies leaving a daughter C. 

According to the Bengal school, A and B inherit as tenants-in- common, and, therefore, 
on A’s death, his share in the property goes to his heir (Thy succession. 

According to the Mitakshara school, A and B inherit as joint owners [strictly speak- 
ing, as coparceners (sec. 29)]. Therefore if A dies without having partitioned the property, 
his undivided interest in the property will pass to his brother B by survivorship to the 
exclusion of his daughter C. But if the property was partitioned between A and B, the 


(j) Karuppai v. Sankaranarai/anan (1904) 27 
Mad. 300. 

(jfc) Raja Jogendra v. Nityanand (1890) 18 Cal, 
151, 17 T. A. 123 ; Madwalappa Irappa v. 
Subbappa Shankarappa (1937) Bom. 900, 
39 Bom. L. 11. 895, (*3U A.B. 4-38, 172 
I.C. 184 ; Shyam Behari Singh v. Ramesh- 
war Prasad Sahu (1941) 20 Pat. 904, 198 
I.C. 203, (’42) A.P. 213. 

(0 Raja Venkayyamma v. Venkataramanay- 
yamma (1902) 25 Miad. 678, 29 I.A. 156 ; 
MuJuimmad Hussain Khan v. Balni 
Kishwa Nandan Sahai (1937) 64 I. A. 


250, (1937) All. 655, 39 Bom. L. R. 979, 
169 I. C. 9, (’37) A. PC. 233. 

(»») Bhugwanden v. Myna Baee (1866) 11 M. 
I. A. 487. 

(n) Chotay Lall v. Chunno Lull (1879) 4 Oal. 

744, 6 I. A. 15 ; Aumirtolall v. Rajanee- 
kant (1875) 2 I. A. 113, 126, 15 Beni?. 
L. B. 10, 24 ; Raja Venkayyamma v. 
Venkataramanayyamma (1902) 25 Mad. 
678, 29 I. A. 156 ; Chhattar Singh v. 
Hukum Kunwar (1936) 58 Ail. 391. 

(o) Vithappa v. Saiitrx (1910) 34 Bom. 510, 

7 I. C. 445. 
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Ss. share which came to A mi partition would go to his heir C by succession. Assuming 

31,32 that A and B did not divide the property, and that A died leaving a son, grandson, or 

great-grandson, the undivided interest of A would pass to his son, grandson or 
great-grandson by survivorship, in preference to his undivided brother B. The reason is 
that the right of survivorship of male issue always prevails over that of a collateral 
with whom the deceased was joint. 

(h) A Hindu dies leaving two widows A and B. According to both the schools, 
the widows succeed as joint tenants. On A’s death, therefore, her interest in the property 

will pass to B bv survivorship [sec. 43, no. 4]. 
r 

(c) A Hindu dies leaving two daughters A and B. According to both the schools 
they succeed as joint tenants. On A’s death, therefore, her undivided interest in the 
j)roperty will pass to B by survivorship. It is different, however, in the Bombay Bresi- 
(leney. In that Presidency A and B take an absolute estate in severalty, and not as joint 
tenants. Therefore, on A ’s death, her one-half share will pass to her own heirs by 
succession. Thus if A dies leaving a daughter, her share will go to her daughter, and 
not to her sistcT B [sec. 43, no. 5]. 

(d) A Hindu dies leaving two brothers. The brothers take as tenants-in-common 
and on the death of either of them, his one-half share will pass to his heirs by succession. 
The same rule ajiplies to uncles, neplu^ws, etc. 

32. Successions per stirpes and per capita.~Except in 
tlie two cas(3s liereinafter mentioned persons of the same 
relationship to the deceased take fer capita, that is, the estate 
of the deceased is divided into as many shares as the number 
of heirs, each heir taking one share. 

Exception /.—On a partition among them, the sons, 
grandsons and great-grandsons of a deceased male Hindu, 
take per stirpes [sec. 29], 

Exception //.—Sons’ sons, daughters’ sons, and daughters’ 
daughters, succeeding to stridhan take per stirpes (p)[sec. 160]. 

Brothers’ sons, uncles’ sons, etc., take per capita. Thus if a Hindu dies leaving 
2 sons by one brother and 3 sons by another brother, the property will be divided into 
equal parts, each heir taking one-fifth. This is division of the estate per capita. To 
<livide it per stirpes would be to divide it into 2 equal parts, giving one part to the 2 
sons of one brother, and the other part to the 3 sons of the other brother. The reason 
why they take per capita is that the brothers’ sons do not inherit as representing their 
father but in their own right as the nephews of the deceased (see sec. 29). Similarly, if a 
Hindu dies leaving one son by a paternal uncle and two sons by another paternal uncle, 
the estate will be divided into three parts, each son taking one-third [q]. 

Exception I and Exception II both rest on special texts. For an illustration of 
Exception I, see sec. 29, ill. (b). For an illustration of Exception II, see the illustra- 
tion to sec. 160. 


(p) VtVf- authorities cited under sec. 160. i [g) JVarmppo v. BAarwappa (1021) 45 Bom. 296, 

• 59 T. C. 251, (’21) A. B. 408. 
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CHAPTER IV. 

ORDER OF INHERITANCE TO MALES ACCORDING TO THE 
MITAKSHARA LAW. 

“ Sons (male issue) take the father's property. To the nearest sapindn the inheritance 
next belongs.” — Manu, ix, 187. 

Q 

33. Mitakshara law of inheritance. — The rules of inherit- ^ 
ance laid down in the Mitakshara are followed by the 
Bombay, Madras, Benares and Mithila sdiools, all these 
schools being sub-divisions of the Mitakshara school. But 

the rules of inheritance in force in the several provinces 
represented by these schools are not entirely the same. They 
differ in certain respects, namely, 

(1) The order of inheritance as laid down in the Mitak- 
shara is not strictly followed in the island of Bombay, Gujarat 
and the North Konkan. The reason is, that in those places pre- 
ference is given to the Vyavahara Mayukha of Nilkantha Bhatta 
in the few points on which it differs from the Mitakshara. 

(2) As regards females, there are many who are 
recognized as heirs in the Bombay and Madras schools, but are 
not recognized as such in the Benares and Mithila schools 
[ss. 61-70]. 

34. Devolution of property according to the Mitakshara 
law . — 111 determining the mode in which the property of a 
Hindu male governed by the Mitakshara law devolves on his 
death, the following propositions are to be noted : — 

( 1 ) Where the deceased was, at the time of his death, a 
member of a joint and undivided family, technically called 
coparcenary, his undivided interest in the coparcenary property 
devolves on his coparceners by survivorshi]). (But now see 
Act XVIII of 1937 and sec. 35). 

(2) (i) Even if the deceased was joint at the time of ins 
death, he might have left self-acquired or separate property. 

Such property goes to his heirs by succession according to 
the order given in section 43, and not to his coparceners (r). 

(ii) If the deceased was at the time of his death the sole 
surviving member of a coparcenary, the whole of liis property. 


(r) Katama Naichiar v. The Rajah of Shv agunga 
(1863) 9 M. I. A. 543 ; Periasami v. 


Periasami (ISIS) 1 Mad. 312, 5 T. A. 61. 



26 


HINDU LAW. 


Ss. including the coparcenary property, will pass to his heirs by 

^ succession according to the order given in section 43 ( 5 ). 

{Hi) If tlie deceased was separate at the time of his 
death from his coparceners, the whole of his property, however 
acajiiired, will pass to his heirs by succession according to the 
order given in section 43 {t), 

(3) If the deceased was re-united at the time of his death, 
liis property will pass to his heirs by succession according to 
the rule laid down in sec. 60 below. 

Illustration. 

A. B. and his broUior constitute a coparcenary. A. B. dies leaving a daughter. He 
leaves seif-acquired property. He also leaves property inherited by him from his maternal 
uncle, wiiieli, according to law, is his separate property. The undivided interest of 
.4. B. in the coparcenary prop('rty will pass to his brother as surviving coparcener, but 
his self-acquired and separate propeity will jmss to Ids daughter as his heir. 

35. Act XVIII of 1937. — The Hindu Women’s Eights to 
Property Act (XVTII of 1937 amended by XI of 1038) has 
introduced important clianges in the law of succession. The 
Act is not retrospective. Its main features are : 

(1) In the case of separate property, 

(a) the widow along with the sons is entitled to the 
same sliare as the son. 

(b) A pre-deceased son’s widow inherits inlike manner 
as the son, if there is no son surviving of such pre- 
deceased son ; and in like manner as a son’s son 
if there is surviving a son or son’s son of such pre- 
deceased son. 

(c) Tlie same provision applies mutatis mutandis to the 
widow of a pre-deceased son of a pre-deceased son. 

(2) In the case of a Mitakshara joint family the widow 
takes the place of her husband {vide App. XII). 

General effect of the Act. — Whilst the Act has conferred 
new rights of succession on certain females, it has dealt a 
death blow to the doctrine of survivorship — perhaps the most 
important part of the law of coparcenary under the Mitakshara. 

(«) Naqalntchmee v. Gopoo Sadaraja (1856) 6 I (<) Tekait Doorga Persad v. Doorga Konmri 

M. I A. 309. 1 (1878) 4 Cal. 190, 208, 6 I.A. 149, 160. 



MITAKSHARA SUCCESSION. 


27 


Speaking generally, the effect of the Act is to put the throe S. 35 
female heirs mentioned in sub-section 1 to section 3 on the same 
level as the male issue of the last owner along with the male 
issue or in default of them. The Act has also put the widow of a 
member of a joint family in the place of her deceased husband, 
and the husband’s interest in the jointhimilypropertv under the 
Mitakshara vests immediately upon his death in the widow 
by succession and not by survivorship {u), of which she can 
claim partition in her own right ajid independently of any 
partition taking place between the sons and which a creditor 
can attach in execution of a decree against the husband’s 
aijsets (^;). The rule that the widow succeeds to her deceased 
husband’s property only in default of his male issue, that is, son, 
grandson or great-grandson is abrogated by virtue of section 3^ 
sub-section 1 of the Act, and she will now be entitled to the same 
share as a son {w) along with or in default of the male issue. 

The widow of an adopted son suing her father-in-law for parti- 
tion after he has made a second adoption is entitled to a third 
and not to a half share {x). Similarly the widow of a pre- 
deceased son and the widow of a predeceased son of a pre- 
deceased son are entiled to succeed for their respective 
shares {y). For instance a predeceased son’s widow takes 
before a mother under the Act (z). 


The interest thus taken by the widow in the joint family 
property, as well as the interest devolving on the three female 
heirs, is under sub-section 3 the limited interest technically 
known as a Hindu Woman’s Estate. Although section 2 
provides that section 3 shall apply when a Hindu dies intestate, 
it is submitted that the provisions of sec. 3 (2) are intended 
to apply to every Hindu joint family. The Act is silent as to 
what is to happen to the interest thus taken when the heir 
in question dies but presumably it will devolve according to 
the ordinary law. (See secs. 43 and 128.) The statute was 


(tt) Jadaobai v. Furanmal (1944) Nag. 832 ; 
dissenting from Natarajan Chettiar v. 
Perumal Ammnl (’42) A.M. 246. 

(v) Siveshwar Prasad v. Lola Har Narain (1944) 

23 Pat. 760, (’42) A.P. 212. 

(w) Nand Kumari Devi v. Balkan Devi (1944) 

23 Pat. 508. 


(*) Chinniah Chettiar v. Siragami Achi (1945) 
Mad. 402. 

(y) Saradambal v. S. Suboarai Ayyar (1942) 
Mad. 630, 201 I.C. 152. (’40) A. M. 
212 . 

(r) Bhagvan Devi v. Jai Devi (1944) All. 401. 
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enacted to enlarge the rights of women, or as it says to give 
better rights to them and there is no indication that, except 
for this limited purpose, the Legislature intended to interfere 
with the established law relating to succession or to a joint 
family. The provision that the widow of a member of a joint 
family is to have the same interest in the joint property as 
her deceased husband, and further the provision that she is 
entitled to claim partition, would seem to indicate that mere 
devolution of the husband’s interest would not otherwise 
affect the joint family status as such, or to confer upon the 
widow all the rights of a male coparcener other than those 
necessary for enforcing the rights expressly conferred on 
her. However, for purposes of income-tax assessment the 
widow is regarded as a member of the joint family (a). It has 
becui held in Madras that a trusteeship is not separate 
pro])erty ’ witliin the meaning of tlie Act, and therefore 
devohTs only on the widow and not on a son’s widow. The 
Act appla's to moveable properties in foreign countries (6). 

WhdJicr Ad ultra vires. — The Hindu Women’s Eights To 
Property Act of 1937 and Amending Act of 1938 do not operate 
to regulate succession to agricultural land in the Governor’s 
Pj’ovinces, or to a mortgagee’s interest or a lessee’s interest (c) 
in such lands but are not ultra vires as to other lands (d). 

A mango grove is agricultural land within the meaning 
of Sch. Vir, Govt, of India Act (1935), lists II and III {e). 

36. Propinquity the governing factor. -Under the Mitak- 

shara, tlie right to inherit arises from propinquity, that is, 
])roximity ol relationship (/). Under the Uayabhaga, it 

(ti) Tilt’ Coinmi.y'.ioner of InruiiiHax v. A.V.1\ ' (e) 

Mr. M. Lnkshamanan Cfuttiar M:id. I 

uii. ! (/) 

(k) Uuutwl Adn V. Lakdnni Achi (l<)4.’j) F. , 
c.ji.i. : 

(f) Kotai/i/a V. A iinapiirtiamma {V.iMt) ADd. 777; j 
Rdmaswdiiu Munignyyun Mad 

78y. 

{(1) la re the Hindu woinea’a rights to 3 )roperty | 
act of iy:i7 and the Hindu women’s i 
rights to property ainendiuent act of , 

11)38 and In re a special reference under ' 
sec :il3 of tli 0 (roverntn<-nt of India Act 
I'JS.-) (Ihll) FC.R. 12, A)nm1 Lai v. , 

Vani Adhar 17 Luck. 720, 198 'l.C'. 443, i 
42 A. 0.216. 


Saro]itn Levi v. Sabrahmayiyamil'OMj) Mad. 
61. 

Lallabhai v. Cannibai (1881) 6 Bom. 110, 
121, 7 T.A. 212, 234; Adii Nartiyan v. 
Mahabir Prasad (1921) 48 I. A. 86, 95, 
6 Pat. L. J. 140, 60 I. C. 261, (’21) A. PC. 
53 : Veilarhela v. Subramania (1921) 48 
I.A. 349, 359, 44 Mad. 753, 64 I. C. 402. 
(’22) A. PC. 33 ; Parol Bapalal v. Mehta 
Uarilal (1895) 19 Bom, 631 ; Balm Lai v. 
Nanku Ram (1895) 22 Cal. 339 ; Saba 
Sinejh v. Sarafraz (1897) 19 All. 215 
[P.B.]; Sabramanya v. Siia Subramanya 
0894) 17 Mad. 316 ; Appandai V. 
Bagubali (1910) 33 Mad. 439, 444, 5 I. C. 
280 ; Chinnasamiv. Kiwjn Pillai (1912) 53 
Mud. 152, 111. C. 885. 
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arises from spiritual efficacy, that is, the capacity for confer- Ss. 
ring spiritual benefit on the manes of paternal and maternal 36, 37 
ancestors [s. 79]. But though under the Mitakshara the right to 
inherit does not arise from the right to offer oblations, the 
test to be applied, when a question of ])reference arises, is, in the 
case of sagotra sapindas, the capacity to offer ol)lations {g), 
but, in the case of bhinna-gotra sapindas, the ‘‘ primary test ” 
is “ propinquity in blood ” (h) and, “ when tlie degree of blood 
relationship furnishes no certain guide,” the te^4 is the capacity 
for conferring spiritual benefit (i). 

Different meanings of “ sajnnda ” in the MitaksJuira and the Dayabhaga. — In Buddha 
Singh V. Laltu Singh (j), their Lordships of the Privy Council said : “ It is now well 

settled by the decisions of this Board [Lallubhai Bappoobhoy v. Cassibai {k) and Barn- 
chandra'e case (Z)], that under the Mitakshara the sapinda-relationship arises ‘ between 
two people through their being connected by particles of one body,’ namely, that 
of the common ancestor, in other words, from community of blood in contra- 
distinction to the Dayabhaga notion of ‘ community in the offering of religious 
oblations.’ ” 

Both the schools adopt as the starting point the text of Manu, “ To the nearest 
sapinda, the inheritance next belong-^.” Vijnaneshwara, the author of the Mitakshara, 
who flourished towards the end of the eleventh and the beginning of the twelfth century, 
laid down that sapinda-relationship arose from community of blood, or, to use the quaint 
language of Hindu writers, “ community of particles of the same body.” On the other 
hand, Jimuta Vahana, the author of the Dayabhaga, who came about five centuries later 
laid down that sapinda-relationship arose from “ community in the offering of funeral 
obliitions ” (m). A sapinda, according to the Mitakshara, means a person connected 
by the same pinda or particles of the same body ; according to the Dayabhaga, 
it means a person connected by the same pinda or funeral cake. It may happen 
that, in some instances, the same person is the preferential heir whichever test is 
applied. 

The doctrine of spiritual benefit is explained in secs. 79 to 87. 


37. Gotraja sapindas and bhinna-gotra sapindas.— (7) The 
Mitakshara divides sapindas or blood relations into two classes, 
namely : — 


(a) gotraja sapindas, that is, sapindas belonging to the 
same gotra or family as the deceased ; and 


{g) Bhyah Ram Singh v. Bhyah Ugur Singh 
(1872) 13 M.r.A. 373, 392; Buddha 
Singh v. Laltu Singh (1915) 42 I. A. 208, 
217, 227, 228, 37 AU. 604, 613, 623, 624, 

30 I. C. 6, (’15) A.PC. 70. I 

(h) Balasubramanya Pandya Thalaivar v. ' 

Subbyya TAswr (1938) 65 1. A. 93 (1938) i 
Mad. 569, 40 Bom. L. E. 704, 172 I. C. 
724, (’38) A. PC. 34. 1 

(i) Vedachda v. Subramania (1921) 48 I. A. 

349, 44 Mad. 753, 64 I. C. 402, (’22) 
A.PC. 33 ; Jotindra Nath Roy v. Nagendra 1 


Nath Roy (1931) 58 l.A. 372, 59 Cal. 576, 
135 r.C. 637, (’31) A.PC. 268; Adnnma 
V. Jtanuma Reddi (1938) Mad. 260 (’37) 
A. M. 967. 

(i) (1915) 42 l.A. 208, 217, 37 All. 604, 613, 30 
I.C. 529, (’15) A.PC. 70. 

(*) (1880) 5 Bom. 110, 121, 7 l.A. 212, 234. 

(0 Ramchandra v. Vinayuk (1914) 41 l.A, 290, 
298, 42 Cal. 384, 404, 25 I.C. 290, (’14) 
A.PC. 1. 

(w) Ibid. 
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(b) bliinna-gotra sapindas, that is, sapindas belonging 
to a different gotra or family from the deceased. 

Gotraja sapindas are all agnates, that is, persons connected 
with the deceased by an unbroken line of male descent, as 
for instance, a son’s son, a son’s son’s son, or a brother’s son. 
If challenged, the identity of gotra {n) and the continuity of 
the lineage, not broken by an adoption into another gotra {o) 
must be establi.shed. Bhinna-gotra sapindas are all cognates, 
that is, persons related to the deceased through a female such 
as a sister’s son, a brother’s daughter's son, etc. Bhinna- 
gotra sapindas are called bandhiis in the Mitakshara, and are 
commonly known by that name. 

{2) Gotraja sapindas are sub-divided into two classes, 
namely, (]) sapindas technically so called, and (2) sama- 
nodakas. 

(J) It will be seen from the above that the word “ sapinda” 
is used in the Mitakshara in two senses. In its larger 
sense it means a person having the same pinda or community 
of partudes of the same body with the deceased, that is, a 
blood relation. In its narrower sense, the sapindaship ceases 
with the fifth degree on tlie mother’s side and the seventh degree 
on the father's side. That is, a person is said to be the sapinda 
of another if, when he is related through his father, he is not 
more than seven degrees from the common ancestor, and when 
related through the mother not more than five degrees from 
the common ancestor (p). In this sense, as there are no 
females in the pedigree of a gotraja sapinda, the sapindas include 
blood relations to the seventh degree only reckoned from and 
inclusive of the deceased as defined in sec. 39. In the following 
sections of this chapter the word “ sapinda” is used in its 
narrower sense. 


(n) Jadunath Kuar v. Bishesher BakKh Singh 

(1932) 59 I. A. 173, 36 O.W.N. 1073, 136 
I.C. 747, (’32) A.PC. 142. 

(o) Lai Hari Har Pratap Baknh Singh v. Raja 

Bairang Bahadur Singh (1933) 9 Luck. 


121, 144 I.C. 529, (’33) A.O. 197. 

(p) Mitakshara, chap. Ill, v. 63, quoted In 
Ramchandra v. Vinayak (1914) 41 I. A. 
290, 42 Cal. 384, 408, 25 I.C. 290, (’14) 
A. PC. 1. 
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38. The three classes of heirs. — (/) There are three 
classes of heirs recognized by the Mitakshara, namelv 

(a) Gotraja sapindas ; 

(b) samanodakas ; and 

(c) bandhus. 

(2) The first class succeeds before the second, and the 
second succeeds before the third. 

39. Gotraja Sapindas.— The gotraja sapindas of a person, 
according to the Mitakshara (q), are — 

(^) his 6 male descendants in the male line ; 

that is, his son, son’s son, son’s son's son, etc., being Sj to Sg in the 
table given on p. 34 below. 

(ii) his 6 male ascendants in the male line, the wives 
of the first three of them, and probably also of the 
next three ; 

that is, his father, father's father, father’s fatlier’s father, etc., 
being to Fq in the table and their wives, that is, to Mg 
being the mother, father's mother, father’s father’s mother, etc. 

{Hi) the 6 male descendants in the collateral male line 
of each of his six male ascendants ; 

(1) that is, Xj to Xg in the line of being his brother, 

brother’s son, brother’s son’s son, etc, ; 

(2) Xj to Xg in the line of F^, being his paternal uncle, paternal 
uncle’s son, etc.; 

(3) Xj^ to Xg in the line of Eg, being his paternal grand-uncle, paternal 
grand-uncle’s son, etc. ; 

(4) Xj to Xg in the line of 

(5) Xj to Xg in the line of Eg ; and 

(6) Xj to Xg in the line of Eg. 

(g) Sarkar’sHinduLaw, 7thed,,p. 97; Sarvadhi- I tance,” 2nd ed., p. 503; Bhyah Ramy. 

kari’s “Principles of Hindu Law of Inheri- 1 Bhyah Ugur (1870; 13 M.I.A. 373, 394. 
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{iv) his wife, daughter, and daughter’s son. 

Tho sapindas are 57 in number as shown below 

^ to Sg 0 

to and their wives to 3fg .. .. •• 12 

Xj to Xg in each of the six lines from to i’g . . . . 3b 

Wife, daughter and daughter’s son .. .. .. 3 

57 

It will be St bn that the sapinda relationship extends to seven degrees reckoned 
from and inclusive of the deceased, this being tho Hindu mode of counting degrees. It 
is six degrees, if you exclude the deceased. Tho wife becomes a sapinda of the husband 
on marriage. The daughter’s son is not a gotraja sapinda : he is a banclhu for he is 
related to the deceased through a female. For the purposes of succession, however, 
he is ranked with gotraja sapindas. 

A sapinda, according to the Mitakshara, means a person connected with the same 
pinda or body. 8 ee sec. 3(i above. 

In the case of the sons of a prostitute there can be no 
gotraja sapinda relationship between them or their agnate male 
descendants as the father is unknown (r). 

40. Samanodakas. — Tho sapinda relationship, as stated 
above, extends to seven degrees reckoned from and inclusive 
of the deceased. The samanodakas of a person include 
all his agnates from the 8th to the 14tli degree (,s). 

The saiiLi iiodrtkas arc shown in the table given on p. 34 in tliick black typo. They 
are 147 in number counting up to the Uth degree only ; they are : — 


S; t(' Sj.j ill the descending line 

.. 7 

F 7 to Fjg in the ascending line 

.. 7 

X 7 1(1 Xj.^ in each of six collateral lines from to i’g 

. . 7x6 --:- 4‘2 

x^ to x,,^ in eacli of the 7 collateral lines frtuu F 7 to F^^ 

. .13x7 !J1 

147 


Ss. 

3941 


Sam uiodakas are those male relations of a Hindu to whom he offers oblations of 
V'ukr while performing the Sradfui ceremony. See sec. 80. 


41. Table of Gotraja sapindas and samanodakas. -The table 
given on p. 34 is a table of Gotraja sapindas and samanodakas (t). 


The tliick black lines show where the sapinda relationship 
ends, and the samanodaka relationship begins. 


(0 


Kri<thn(t Miidaliar v. Marimuthn Miulalia 
<t' Ors. (l'.)40) Mad. 109 (’39) A.M. 862 
(1939) 2 M.L.J. 423, 13 I.H. 298. 


(s) Atimranix. 5a;?Vao (1935) 62 1.A. 139. 15,5 I. 
C. 330, (’35) A. PC. 57, approving Naraini 
V. Chamli (1887) 9 All. 407 ; linma How 
V. Kutiii/a (1917) 40 Mad. 654, 659, 34 


I.C. 294, (’17) A.M. 872 and disapproving 
Devkore v. Amritram {ISQb) 10 Bom. 372; 
Ham Baran v. Kamla Parsad (1910) 32 
All. 594, 6 I.C. 698. 

it) This table Is an enlargement of the table 
given in Sarvadhikari’s “ Principles of the 
Hindu Law of Inheritance,” 2nd cd. 
p. 527. 
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The samanodakas are shown in thick black type ; the rest 
are sapindas. 


Ss. 

41,42 


W is the widow of the deceased owner, d is his daughter 
and d’s son is his daughter’s son. 

Si to Siz are the son, the son’s son, the son’s son’s son, 
etc., of the deceased. 


to i^i3 are his father, father’s father, father’s father’s 
father, etc. 


Ml to are his mother, father’s mother, father’s father’s 
mother, etc. 

Xi to Xi3 in the line of Fi are his brother, brother’s son, 
brother’s son’s son, etc. 

Xi to Xi3 in the line of arc his paternal uncle, paternal 
uncle’s son, paternal uncle’s son’s son, etc. 

Xj to Xi3 in the line of F^ are his paternal grand-uncle, 
paternal grand-uncle’s son, etc., and so on in the remaining 
lines from F^ to Fi^. 

The table does not include female heirs recognised in the 
Bombay Presidency. 

Fi to i^i3 is the ascending line ; Si to Si^ is the descend- 
ing line ; Xi to X13 are the thirteen collateral lines. 


42 . Succession in the Bombay Presidency. — The rules 
of inheritance in force in the Bombay Presidency differ in 
some respects from those in force in the Benares, Mithila and 
Madras schools. Again in those parts of the Bombay Presi- 
dency where the Mayukha is the prevailing authority, that is, 
the island of Bombay, Gujarat and the North Konkan, the 
rules of inheritance are in some respects different from tliose 
prevailing in other parts of that Presidency. The order of 
succession in the Bombay Presidency is given separately in 
Chapter VI (secs. 71 - 77 ). 


2 
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Table of Sapindas and Samanodakas according to the Mitakshara Law. 


F ,3 

1 

•X, 

to Xi3 

1 

Fi2 

1 

X, 

to Xi3 

1 

Fu- 
1 ' 

X, 

to Xi3 

1 

Fio- 

1 

X, 

to Xi3 

1 

Fg . 
1 

x, 

to Xi3 

1 

Fg 

1 

X, 

to Xi3 

1 

F7 

X, 

to Xi3 


]\I ^ 6 '^'2 '^3 *^4 ' 5 ~ ^6 ^13 

3/5 --- - .r^ — X2 — x.^ - - ,^4 — X-g — Xq X7 to Xi3 

3/4 =- -- x^ -- ^2 — X3 - X’4 — av, — Xf^ X7 to Xl3 

3^3 y|3 — X^ - ^2 - .r3 - x^ — x^ — Xq X7 to Xl3 

3/2 F.y — x^ - X2 — .^3 — - .T5 — Xq X7 to Xi3 

3/4 - - X^ - X2 — <3 — X^ — X5 — X^ X7 to Xi3 


W -- OWNER, 

1 1 

d *s\ 

I I 

d\s sot} 


S. 


t 

S7 to Sl3 


Note . — For explanation of the 
tabic, see sec. 41. 
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43. Order of succession among sapindas. — The sapindas s. 43 
succeed in the following order : — 

1—3. Son, grandson (son’s son), and great-grandson (son’s son s son), 
and (after 14th April 1937) widow, predeceased son’s widow, and predeceased 
son’s predeceased son’s widow. — A son, a grandson whose faibc* is dead, and a 
great-grandson whose father and grandfather are both dead, sueeeed simiUane- 
oushj as a single heir to the separate or self-acquired propert y i i the deceased 
v^ith rights of survivorship {u). See s. 29, s. 31, ill. (a), and s. 32. 

After 14th April 1937, a widow takes the same share as a jn. The widow of a 
predeceased son inherits in like manner as .* >un if there is no son surviving of 
such predeceased son ; and in like manner as a son’s son, if there is surviving a 
son or son's son of such predeceased son. The ^ame rule applies mnlalis mutandis 
to the widow of a predeceased son of a predeceased son. 

(1) Tal^e 'per -The son, grandson and great-grandson take per 

and not per capita. See s. 29 and illustration thereto. 


Son born after parf if tow.— Where there has been a partition between a father 
and his sons, and a son is subsequently born to him, such son takes not 
only the share of the father in the joint property obtained by him on parti- 
tion, but the whole of the property acquired by the father before or after 
partition to the exclusion of the divided sons (v). A and his two sons, 
B and G, constitute together a joint family. B and C separate from A. 
After the division a son J) is born to A. A and J) remain joint. A then 
dies leaving I). J) is entitled not only to A’s separated share of the joint 
property, but to the whole of A’s self-acquired property. vSee s. 310. 


(3) Divided and undivided sons. — Where there are sons by different wives, it 
often happens that the sons by one wife take their share of the joint pro- 
perty from the father and .separate from him, and the father continues joint 
with the sons by his other wife. Suppose now that the father dies leaving 
self -acquired property, some acquired before and some after partition. 
Who is entitled to the property ? According to the Allahabad, Bombay 
and Madras ruling {w), the undivided sons and their branches succeed as 
heirs to the whole of such property to the exclusion of the divided sons and 
their branches. According to the Oudh rulings, they all inherit together, 
the reason given being that partition does not destroy rights of inheritance 
to the self-acquired property of a separated member (.r). A and his two sons 
B and G constitute a joint family. B separates from A, and receives his 
share of the joint property. A then dies leaving self-acquired property. 
Both B and G survive A. According to the Bombay and Madras decisions, 
G alone is entitled to such property. According to the Oudh decisions, 
B and G inherit the property in equal shares. See s. 341. 


(u) Manidai/i v. Doraifumi (1907) 30 Mad. 34S ; 

Gantjadhar w. Ibrahim {1Q23) 47 Bom. 550, 
72 1. C. 307, (’23) A. B. 265. 

(v) Nawal Singh v. Bhagwan Singh (1882) 4 All, 

427, 429. 

(w) Fakirappa v. Yellappa (1898) 22 Bom. 101 ; 

Nana v. Itam tchandra (1909) 32 Mad. 377, 
2 I.C. 519 ; Vdiravan v. Srinivasachariar 
(1921) 44 Mad. 499, 503-504, 62 I.C. 944, 
(’21) A.M. 168 [F.B.]; Narasimhanv. 
Narasimhan (1932) 55 Mad. 856, 137 I. C. 


765, (’32) A. M. 361; Qanesh Prasad v. 
Uazari Lai (1942) All. 759, 202 I. C. 350. 
(’42) A. A. 201. 

(*) Badri Nath v. Bardeo (1930) 5 Luck. 649, 
123 I.C. 861, (’30) A. O. 77. [The case of 
Kunwar Bahadur v. Madho Prasad (1918) 
17 All. L. J. 151, 49 I. C. 620, (’19) A. A. 
223, relied upon in Bad i Nath's, case, does 
not support the decision in that case]; 
Ambika v. Jamuna Prisad (1942) 17 Luck. 
72. 
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S.43 


(4) Illegitimate sons . — The illegitimate sons of a Brahman, Kshatriya, or Vaisya 

are entitled to maintenance, and not to any share of the inheritance {y). 
See Mitakshara, ch. I, s. 12, v. 3. 

The illegitimate son of a Sudra, however, is entitled to a share of the inheritance 
provided (1) he is the son (putra) of a dasi, that is, a Hindu ( 2 ) concubine 
in the continuous and exclusive keeping of his father and (2) he is not the 
fruit of an adulterous or incestuous intercourse (a). A Brahmin mistress 
of a Sudra does not become a Sudra herself and their son is not a 
i^asiputra (b). It is not necessary to constitute a woman a dasi that 
she should not have been a married woman (c). She may be a widow 
wlicn the illicit connection begins (d), or she may even be a married woman 
when such connection begins, provided that in the latter case the connec- 
tion has ceased to be adulterous when the son is conceived, as where the 
husband dies before eonception (e). The condition that the connection 
should not be adulterous or incestuous is not to be found in the texts ; it 
seems to have been imposed on grounds of general morality!/). Nor is it 
necessary that a marriage could have taken place between the boy's father 
and his mother {g). Ho is not, however, entitled to full rights of inherit- 
a?ice. The text of the Mitakshara bearing on the subject is as follows: — 

“ The son begotten by a Sudra on a female slave obtains a share by the 
father’s choice or at his pleasure. But after [the demise of] the 
father, if there be sons of a wedded wife, let these brothers allow the 
son of the female slave to participate for half a share ; that is, let them 
give him half [as much as is the amount of one brother’s] allotment 
Mitakshara, chap. 1, sec. 12, verse 2. 


Tlie above text refers to the property of a separated householder (h). 


In Kamnlamnial v. V isvanathasimmi (i), the above text was interpreted by the 
Privy Council to mean that an illegitimate son takes one-half of what he 
would have taken if he were legitimate, that is to say, the illegitimate son 
takes one-fourth (1/2 x 1/2), and the legitimate son takes three-fourths. 
If ho dies leaving one legitimate son and 6 illegitimate sons, then 


(v) Iloshan Singh v. Balwant Singh (1900) 22 
All. 191, 27 I. A. C>1 ; Chnoturga v. Sahub 
rurhtlad (1H57) 7 M.T.A. 18 ; Uiralal Lax- 
imndiis V. Meghraj HtiiMiand (V.m) Bora. 
779, (’38) A. B. 433. 

(z) Lingo ppa v. Esndosan (1904) 27 Mad. 13 
[a Christian woman is not a diini] ; Silaram 
V. Ganpat (1923) 25 Bom. L. K. 429, 73 
I. 0. 412, (’23) A. B. 384 [a Mahoraedan 
woman is not a dost]-, Mahabir Prasad 
V. Uo) Bahadur Singh (1943) 18 Luck. 
585 (Thakur woman). 

(«) Pahi Y, Gonml (1870) 1 Bom. 97 ; Sadu v. 
Jinim (1880) 4 Bom. 37 ; Gangabai v. 
liandu (1916) 40 Bom. 369, 32 I C 
986. ('16) A. B. 283; Ham Kali x. 
Jamma (1908) 30 All. 508; Knjani 
Nath Das v. Mini Chandra Dey (1921) 
48 Cal. 643, 63 T. C. 50, (’21) A.C. 820 
[F.^B.l ovcrniling Narain v. Bakhal 
(1876) 1 Cal. 1 ; Kirpal v. Sukurnumi 
(1892) 19 Cal. 91, and Ham So rain v. 
Tekrhand (1901) 28 Cal. 194. See Bai 
Nngubai v. Hai Monghibai (1926) 53 I. A 
153, 50 Bom. 604, 96 I.C. 20, (’26) A. Pc’ 
73 (on appeal from (1923) 47 Bom. 401 
69 I.C. 291, (’23) A. B. 130]. The illegiti- 
mate SOD of a Sudra who is the offspring 




(c) 

id) 

C) 


(/) 


i9) 


ih) 

0 ) 


of an adulterous or iucc.stuous intercourse 
Is entitled to maintenance only fs. 551]. 
Hamchandra Doddappa v. Hanam Naik 
Dodnaik (1936) GO Bom. 75, 37 Bom. 
L. R. 920, 160 I. C. 99, (’36) A. B. 1. 
(1876) 1 Bom. 97, supra ; Subramania v, 
Rathnaielu (1918) 41 Mad. 44, 47, 42 I. C. 
556, (’18) A. M. 1346. 

(1916) 40 Bom. 369, 32 I. C. 986, (’16) A. 
B. 283, supra. 


Tukaram v. Dinkar (1931) 33 Bom. L. It. 
289, 131 I. C. 883, (’31) A. B. 221 ; Mt. 
Danlat Kuar v. Bishundeo Singh 19 
Pat. 382, 189 I. C. 883, (’40) A. P. 310. 
Soundarnrajan v. Arunachulam (1916) 39 
Mad. 136, 151, 33 I.C. 858, (’16) A. M. 
1170 [F. B.j. 

(1916) 39 Mad. 136, 33 I. C. 858, (’16) A. 
M. 1170 [F. B.]. supra , Hajani Nath Las 
V. Nitai Chandra Dey (1921) 48 Cal. 643, 
63 I. C. 50, (’22) A. C. 820 [F. B.]. 

Ranoji v. Kandoji (1885) 8 Mad, 457, 561. 
(1923) 50 I. A. 32, 46 Mad. 167, 71 I. C. 
643, (’23) A. PC. 8 disapproving ; Kesaree 
V. Samardhan (1878) 6 N. W. P. 9 ; 
Chellammal v. Hanganatham (1911) 34 
Mad. 277, 12 I. C. 247 ; (1916) 40 Bom. 
869, 32 1. C. 986, (’16) A. B. 283, supra 
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if the 6 illegitimate sons were legitimate, they would each takt 17; S. 43 
being illegitimate, each of them will take 1/2 of 1/7, that is, 1,14 and 
the six together will take 3/7, and the remaining 4/7 will gi> to the 
legitimate son ( j). 

Where there is no legitimate son, but a daughter or daughter’s son. ! <‘ illegit- 
imate son, takes one-half of the whole estate, and the other h goes to 
the daughter, or to the daughter’s son, as the case may bo {k). According 
to the Privy Council decision in KamulammaVs case rofeired to above, 
the half share which an illegitimate son takes is a 1 uf of that which 
he would have taken had he been legitimate. Ap^jlying that test, 
it is clear that had the illegitimate son been legitimate, he would have 
taken the whole estate to the exclusion of the daughter ; being illegitimate, 
he takes one-half of the whole, and the daughter or daughter’s son, 
as the case may be, takes the other half. 1 n such a case, if the daughter 
(who has taken a half share of the estate) dies, the half share descends 
solely to the daughter’s son and the illegitimate son is not entitled 
to any portion thereof (/). If there bo no widow, daughter, or 
daughter’s son, the illegitimate son takes the whole estate (m). An 
adopted son stands on the same footing as a legitimate son (n). 

The share allotted to the illegitimate son under the Mitakshara is not in lieu 
of maintenance ; it is in recognition of his status as a son (o). 

The legitimate son and the illegitimate son inherit their father’s property as 
co-parceners with a right of survivorship. Thus if a Sudra dies leaving a 
legitimate son A, and an illegitimate son B, and A dies before partition 
without leaving male issue, B will take A’s share by survivorship to the 
exclusion of A’s daughter, mother or other heir {p). See sec. 312. 

The right of an illegitimate son of a Sudra to inherit to his father is not merely 
a personal right ; it passes on his death to his legitimate issue. Thus if a 
Sudra A has a legitimate son B and an illegitimate son C and C predeceases 
A, leaving a legitimate son D, then, on A’s death, D will take a moiety of 
the share of B, that is, B will take 3/4, and D will take 1 jit that being the 
share of his father C. It is an open question whether D would inherit at 
all to A, if he were the illegitimate son of C (q). 

Where, on partition between a legitimate son and an illegitimate son, property is 
allotted to the widow, the illegitimate son can claim, on the widow’s death, 
a share in the property allotted to her, as it stands on the same footing as 
property inherited from her husband (r). 

The illegitimate son of a Sudra inherits only to his father ; he has no claim to 
inherit to collaterals. Thus if a Sudra dies leaving a legitimate son A and an 
illegitimate son B, they will both inherit their father’s property as copar- 


(j) Maharaja of Kolhapur v. Sundaram (1925) 
48 Mad. 1, 93 I.C. 705, (25) A. M. 497. 
(A) Shesgiri v. Girewa (1890) 14 Bom. 282 ; 
Meenakshi v. Appakuitti (1910) 33 Mad. 
226, 4 I. C. 299; Annayyan v. Chinnan 
(1910) 33 Mad. 366, 6 I. C. 84. 
d) Karuppayee v. Ramaswami (1932) 55 Mad. 
856, 137 I.C. 645, (’32) A.M. 440. 

(m) Saraevati v. Mannu (1879) 2 All. 134, 

Mitakshara, chap. 1, sec. 12, para. 1. 

(n) Maharaja of Kolhapur v. Sundaram (1925) 

48 Mad. 1, 93 I. C. 705, (’26) A.M. 497. 


(o) VeUaiyappa Chetly v. Natarajan (1931) 

55 Mad. 1, 68 I.A. 402, 134 I.C. 1084, 
(’31) A. PC. 294. 

(p) Raja Jogendra v. NUyanund (1891) 18 Cal. 

151, 17 I.A. 128, [on app. from (1885) 
11 Cal. 702], approving Sadu v. Baiza 
(1880) 4 Bom. 37. 

(?) Ramalinga v. Pavadai (1902) 25 Mad. 519, 
524. 

(r) Bhagwantrao v. Punjarari (1938) Nag. 255, 
174 I. C. 201, (’38) A. N. 1. 
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^ cencrs. If they divide the property, A will take 3/4 and B will take 1/4. 

If A dies after partition, his share will pass to his ow n heirs, bnt in no rase to 
B, B not })eing amongst his heirs. B can inherit to his father alone, and not 
to his father's legitimate sons, nor his father's brothers nor any other 
collaterals (. 9 ). If .4 dies while he is joint with B without leaving male issue 
his share would go to B by survivorship. But .4’s separate propert y W'Diild 
])a.ss to his own lieirs, and not in any case to B. On the same principle, if 
a Sudra dies leaving an illegitimate son of his father and a half-brother, the 
half-brother is entitled to succeed, the illegitimate son being excluded 
' from all collateral suece.ssion ((). And just as an illegitimate son is not 
entitled to inherit to collaterals, so a collateral is not entitled to inherit 
to liim. Thus if a Sudra dies leaving a legitimate son A and an illegiti- 
mate' son B, and A dies leaving a legitimate son C, and B dies with- 
out leaving any relations, 6', who is a collateral, is not entitled to 
suceei'd to /?'s property (u). 

Tiieson ofaZainindar born of the J:<Uar form of marriage among the Tanwars or 
Kanwars (Sudra) is ilh'gitimate and is not entitled to the Zamindary m 
preference to the Zamindar’s cousin (v). Tin* only question raised before 
the Judicial Committee was as to the validity of the marriage. The 
other point w'as corueded obviously because the Zamindari was 
impartible and tjie cousin took by survivorship, (See .s. 587.) 

Tlie illegitimate son is not entitled to succeed to tlie stridhan of his father's 
wife (w). 

T/iere can be no coparcenary between a Sudra father and his illegitimate sons, 
but it ha.s been held by the High Court of Bombay that on the father s 
death they hold the property inherited by them from him as coparceners 
and none of them can dispose of his interest in it by will (x). 

(.7) .SVo) born of annloma )n<irriaffe. llmh'r the Hindu law as administered in 
the Bombay rresideney, the marriage of a Brahman male with a Sudra, 
w^oinan is an annloma marriage and is valid. A son born of such a marriage 
is legitimate, but h(‘ is entitled only to a one-tenth share in the estate of 
his father. As regards the estale of his uncle also, he is entitled not to the 
whole of it, but only to a onc-tentli share in it (y). 

4, Widow. 

(1) Widow's estate.— The widow takes only a limited interest called the widow' ^ 
estate in the estate of her husband [s. 17f)J. On her death the estate goes 
not to her heirs, but to the next heirs of her husband, technically called 
reversioners (:■) fss. ir>8, 170]. She is entitled only to the income of the 
property inherited by her. She has no power to dispose of the corpus of the 
property except in certain cases [.ss. 178-180J. She may, however, alienate 
her life-interest in the estate. 


(s) Shovw Stuwkiir v. fiajesar ( IS'.lll) 21 All. 9U ; 
Siihr(tm(oii(( V. Ilathnaretu (1918) 41 Mad. 
44, 42 I.C. (’18) A. M. 134(5 [F. 15.1; 
Aiiiorarnnmndnji v. Sivaji (192()) 49 
M-ul. 110, 92 I. n. 928, (*20) A. M. 84 ; 
lUf] Fateh Simih v, Baldeo Sinnh (1928) 3 
Luck. 410, 109 I. C. 310, (’28) A, (4. 233. 

(0 Dhnrimi v. Sakharam {VXIO) 44 Boin. 185, 

.■.r> I. ;50(i, (’20) A. 15. 205. 

(h) '/Arm V. Bomti/it (1922) 40 Bom. 424, 64 I. C. 
975. (’22) A. 15. 176. 

(r) Ram Siiran Singh v Mahabir Sewuk Sittgh I 


(1934) 61 I. A, 106, 147 f. C. 667, (’34) 
A. PC. 74. 

(w) Ajnximryaminduji v. Sieaii (1926) 49 Mad, 
116, 92 I. C. 928, (’26) A. M. 84. 

(r) Shamu v. Babu Aba (1928) 52 Bom. .300, 110 
I.C. 116, (’28) A.B. 153. See Vackiruau'my 
V. Doramirmy (1931) 9 Ban?. 266, 
271, 272, 132 I.C. 817, (’31) A.B. 216. 
{y) Natha v. Mehta Chhotalal (1931) 55 Bom 1, 
130 I.C. 17, (’31) A.B. 89. 

(^) Bhngwandeen v. Myna Bare (1867) 11 M. 
l.A. 487. 
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(2) Unchastity . — An unchaste widow is not entitled to inherit to her husband. 

But once the husband’s estate has vested in her {which can only happen if 
she was chaste at the time of her husband’s deatii), it will not be divested 
by unchastity subsequent to her husband’s death (a). 

(3) Re-marriage . — The re-marriage of a widow, though now legalized by the Hindu 

Widow’s Re-marriage Act, 1856, divests the estate inherited hv her from 
her deceased husband. By her second marriage she forfeits too interests 
taken by her in her husband’s estate, and it passes to the next heirs of her 
husband as if she were dead (s. 2 of the Act). The reason is that a widow 
succeeds as the surviving half of her husband, and she -eases to be so on 
re-marriage. But a widow does not by re-marriage lose her right to succeed 
to the estate of her son (b) or her daughter (c), by her first husband. 

Does a Hindu widow who has cea.9cd to be a Hindu before her re-marriage, e.j/., 
by conversion to l\rahomedanism, forfeit her rights to her husband’s 
property ? Yes, according to the Calcutta (d), Madras (e), Bombay (/), 
and Tatna {g) decisions. No, according to the Allahabad decisions {h). 

There is a conflict of Ojiinion as to whether a widow who is entitled to re-marry 
by the custom of the caste to which she belongs, forfeits her interest in her 
husband’s estate by re-marriage. Jt has been held by the High Court of 
Allahabad and the Chief Court of Oudh, that she does not ; by the other 
High Courts, that she does. The Allahabad High Court has again consider- 
ed the matter in a Full Bench and held that she does not, unless it is proved 
that there is also a custom of such forfeiture on such a contingency (i). 
See the cases cited in s. 503 below. The mere fact that there is a practice 
of re-marriage after 1856 would not necessarily be indicative of any ancient 
custom existing before the Act and such a custom has to bo proved by the 
party relying on it ( j). 

(4) Twoor rnoreioidows . — Two or more widows succeeding as co-heirs to the estate 

of their deceased husband take as joint tenants with rights of survivorship 
and equal beneficial enjoyment. Thus is a Hindu dies leaving two widows 
A and B, they are entitled as between themselves to an equal share of the 
income, and on the death of either of them, the other is entitled to the whole 
of the income by survivorship. Though co-widows take as joint tenants 
no one of them has a right to enforce an absolute partition of the estate against 
the others so as to destroy their right of survivorship. But they are entitled 
to obtain a partition of separate portions of the property so that each may, 
enjoy her equal share of the income accruing therefrom, and the Court may, 
at suit of any one of them pass a decree for separate possessionand enjoyment. 
Each can deal as she pleases with her own life-interest, but she carmot 
alienate any part of the corpus of the estate by gift or will so as to prejudice 
the rights of the survivor or a future reversioner. If they act togethei- 


(a) Moniram v. Keri Kolitani (1880) 5 Cal. 
776, 7 J.A. II.t; Sellnm v. Chinnammal 
(1901) 24 Mad. 441 ; Gangadhar v. Yellu 
(1912) 36 Bom. 138, 12 l.C. 714, 

{b) Akora Suth v. Boreani (1860) 2 Beng. L.B. 
A.C. 199 : Chamar Jlaru v. Kashi llWi) 
26 Bom. 388 ; Basappa v. llayava (1905) 
29 Bom. 91 [P.B.] ; jAikshmana v. Sim 
(1905) 28 Mad. 425 ; Kundan v. Secretary 
of State {ld2Q) 7 Lab. 543, 90 l.C. 86.5, (’26) 
A.L. 637. 

(c) Bhiku V. Knhav (1924) 26 Bom. L.ll. 235, 

80 l.C. 512, (’24) A.B. 360.' 

(d) Matungini v. Ram Button (1892) 19 Cal. 289 


(F. B.J. 

(«) Vitta V. Chatakondu (1918) 41 Mad. 1078. 

48 l.C. 50, (’19) A.M. 854 [F.B.l. 

(/) Raqhunath Shanker v. Laxmi Bai (193.5) 
59 Bom. 417 ; 37 Bom. L. R. 150, 1.57 
I. C. 658, (’35) A. B. 298. 

(g) Mussammat Sura) v. Attar (1922) 1 Pat. 

706, 67 l.C. 5.50, (’22) A.P. 378. 

(A) Abdul Azh V. Nirma (19ir.) 35 All. 466, 20 
l.C. 335. 

(i) Bhola Umar v. Mt. Kausilla (19331 55 All. 

24, 140 l.C. 631, (’32) A.A. 617.' 

(i) Bhola Uma v. Kausilla (1936) 58 All. 1034, 
169 I. C. .504, (’87) A. A. 230. 
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they can burden the reversion with any debts contracted owing to legal 
necessity but one of them acting without the authority of the other, cannot 
prejudice the right of survivorship by burdening or alienating any part of 
the estate. The mere fact of partition between the two, while it gives each 
a right to the fruits of the separate estate assigned to her, does not imply 
aright to prejudice the claim of the survivor to enjoy the full fruits of the 
property during her lifetime (k). But the right of survivorship may be 
relinquished by agreement between the widow. Such an agreement may 
be effected orally and without a registered instrument (1). See s. 181 (C). 

Where a Hindu dies leaving onlg one widowt she can alienate her life-interest in 
the property inherited by her from her husband, but she cannot alienate 
the corpus of the property except for legal necessity. An alienation of the 
corpus except for legal necessity does not bind the next heirs of her husband 
who succeed to his estate after the widow’s death. Thus if a Hindu dies 
leaving a widow and a brother, and the widow sells or mortgages the corpus 
of the estate without legal necessity, the sale or mortgage binds only her 
life-interest. On her death, her husband’s brother would succeed to the 
estate as his heir, and he would not be bound by the sale or mortgage, the 
same having been made without legal necessity (ss. 181-181B, 185). 

Where a Hindu dies leaving hoo or more widows, and they are in joint possession 
of the estate, any one of them may alienate her undivided interest in her 
husband’s property. If any one of the widows is in possession of a sejyaraie 
portion of the property whether it bo by mutual agreement between them 
or under a decree of the Court, she may alienate her share of the income 
which is derived from that portion. But in either case the alienation cannot 
take effect or have validity beyond her lifetime. It is good only for her life, 
and on her death her interest in the property goes to the co-widow by 
survivorshij). She cannot alienate her interest so as to defeat the right of 
survivorship of the co-widow. That can only be done with the consent of the 
co-widow (w). 

Two or more widows cannot by any agreement between them allect the rights 
of the ultimate reversioners (n). 

4A. Predeceased son's widow, widow of predeceased son of predeceased 
son— 

(fSee S. 35. supra.) 

5. Daughter — 

(1) Priority among daughters. — Daughters do not inherit until aU the widows are 
dead. As between daughters, the inheritance goes, first, to the unmarried 
daughters (o), next, to daughters who are married and “unprovided for,” that 


ik) BhugvoaMeen v. Myna Bare (1807) 11 M. 
I. A. 487 ; Sri Gajapnthi Nilamani v. Ba- 
dhnmnni (1877) 1 Mad. 290, 4 I.A. 212, 
followed in Chhittar v, Gaura (1912) 34 
All. 189, 13 I.C. 320; Mst. Sundar v. 
Parhati (1889) 12 All. 61, 16 I.A. 186 ; 
Gaun Nath Kakaji v. Gaya Kuar (1928) 
55 I.A. 399, 111 I.C. 485, (’28) A. PC. 
251 ; Appal<tsuri\. Kantiamtna (1926)90 I. 
C. 881, (’26) A.M. 0 ; Mt. Gaya Devi v. 
Mt. Tulsha Devi (1935) 10 Luck. 687, 154 
I. C. 125, (’35) A, O. 296. See also 
Jainarayan v. Mia (1933) 12 Pat. 778, 
146 I. C. 322, (’33) A. P. 464 ; Dulhin 
Parhati Kuer v. Baijnath Prasad (1935) 
14 Pat. 618. 

(/) Latchu mammal v. Gangammal (1911) 34. 
Mad. 72, 7 I. C. 858 


{in) Bhuytvandeen v. Myna Baee (1867) 11 M. 
I.A. 487 ; Hari Narayan v. Vitai (1907) 
31 Bom. 660 ; liamakkal v. Itamasami 
(1899) 22 Mad. 622; Janoki Nath v. 
Mothuranath (1883) 9 Cal. 680 ; Durga 
Dot V. Oita (1911) 33 All. 443, 449, 9 I.C. 
498 ; Nandi v. Sarup Lai (1917) 39 All. 
463, 40 I.C. 71 (’17) A. A. 179. 

(n) Sri Gajapati v. Pusapati (1893) 16 Mad. 1 , 19 

I.A. 184 ; Mahadexappa v. Basagawada 
(1904) 29 Bom. 346 ; Vadali v. KotipaUi 
(1903) 26 Mad. 334. See also Subbammal 
V. Avudaiyammal (1907) 30 Mad. 8. 

(o) Jamnabai v. Khimji (1890) 14 Bom. 1, 18 ; 

Govind v. Ram Adhar (1933) 8 Luck. 182, 
140 I.C. 556, (’33) A.O. 31 ; Bayava v. 
Parvataia (1933) 35 Bom. L.R. 118, 144 
I.C. 442, (’33)A.B. 126. 
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is, indigent, and lastly, to daughters who are married and are “ enriched,” 
that is, possessed of means (p). A married daughter may be a widow (q). 
No member of the second class can inherit while any member of the first 
class is in existence, and no member of the third class can inherit while any 
member of the first or the second class is in existence. 


(2) Survivorship. — Two or more daughters of a class take the estate jointly as in 
the case of widows, with rights of survivorship (r). Anj' one daughter may 
alienate her life-interest in the property, but not so as toaCi ct the rights 
of survivorship of the other daughters {s). And, like widows, daughters 
may enter into any agreement regarding their respective rights in their 
father’s estate, provided such agreement does not pre judice the rights of 
reversioners {t). They may divide the estate merely with a view to 
convenient enjoyment, retaining the right of the survivor to take the whole 
on the death of one of them, or they may agree that the right of 
survivorship should be extinguished as between themselves {u). The 
agreement may be effected orally and without a registered writing {v). As to 
Bombay Presidency, see note (4) below. 

Limited estate. — The daughter takes a limited interest in the estate of her 
father corresponding to the widow’s estate. On her death, the estate passes 
not to her heirs, but to the next heirs of her father (w>) [see s. 169]. The 
next heirs of the father are called reversioners. As to Bombay Presi- 
dency, see note (4) below. 


(4) In the Bombay Presidency, — Rules (2) and (3) do not apply in the Bombay 
Presidency [see s. 72, no. 5]. A has two daughters B and C. B has 
a daughter JD. On A’s death, his estate will go to 2? and 0. In places other 
than the Bombay Presidency, they each take a “ woman’s estate ” with 
rights of survivorship. Therefore, on B'b death, her interest in the estate 
will go, not to her daughter D, but to her sister C by survivorship. In the 
Bombay Presidency, however, it is different. There on A’s death B and C 
will each take an absolute interest in a moiety of the estate so that on B'a 
death, her moiety will go to her heir 1), and on C'a death, her moiety 
will go to her own heirs. 


(5) Unchastity.— VnehRstity of a daughter is no ground for exclusion from 
inheritance (a;), except that in Bombay, where there is an unmarried daugh- 
ter who is a prostitute and a married daughter who is chaste, the latter 
succeeds in preference to the former {y). It may here bo observed that 
under the Mitakshara law, a widow is the only female who is excluded from 
inheritance by reason of unchastity ( 2 ). 


{j>) Manki v. Kundaii (1925) 47 All. 403, 87 I.C. 
121, ('25) A. A. 375 ; Totawa v, Basawa 
(1899) 23 Bom. 220 ; Audh Kumari v. 
Chandra Dai (1879) 2 All. 661 : Danno v 
Darbo (1882) 4 All. 243. 

(}) Rajrani v. Qomati (1928) 7 Pat. 820, 111 I C 
673, (’28) A. P. 466, ’ ’ 


(r) Aumirtolall v. Bajoneekani (1875) 2 I il 
113, 126, 15 Beng. L. K. 10, 24 ; Chhatto 
^mgh V. Hukum Kunwar (1936) 58 A1 
391 ; Surendranath Basu v. Radha Rat 
Debi (1940) 2 Cal. 415, 187 I.€. 108, 6 
I.A. 129, (*40) A. PC. 45. 

(«) Kanni v. AmmaJeannu (1900) 23 Mad. 50 
Yelurml Chetty v. Natesachari (1945) Mai 
35 , 


(0 Kailash v. Kashi (1897) 24 Cal, 339; 


Alamelu v. Balu (1920) 43 Mad. 849 26 
I.C. 455, (’15) A.M. 103. 

(u) Sundarasiva v. Viyyamma (1925) 48 Mad. 

933, 91 I.C. 40, (’25) A.M. 1267. 

(») (1920) 43 Mad. 849, 853, 26 I.C. 455. (’15) 
A.M. 103, supra. 

(w) Chotay ImU v. Chunnoo Lall (1879) 4 Cal. 
744, 6 I.A. 15 ; MuUa v. Dora Singa (1881) 
3 Mad. 290, 8 I.A. 99. n \ ) 

(*) Advyapa v. Rudraca (1880) 4 Bom. 104 • 
Kojiyadu v. Lakshmi (1882) 6 Mad, 149, 
156. 

(y) Tara v. Krishna (1907) 31 Bom. 495 ; Goxdnd 
Bhawshet v. Bhike Mahadeoshti (1945) 
V.F.C.R. 1. ’ 

( 2 ) Vedammal v. Vedanayaga (1908) 31 Mai. 
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43 (6) lUegitimute daugUer.—lbe illegitimate daughter, even of a Sudra, has no 

rights of inheritance to her father (a). But she is entitled to inherit to her 
mother (6). See ss. 163 and 164. 

(7) Exclusion by custom.-’A daughter may be excluded from inheritance by 
special family or local custom (c). 


6. Daughter's son.— 

(1) When entitled to succeed. — The daughter’s son is not entitled to succeed if 
fhere be any daughter living and capable of inheriting (d). A daughter s 
son is strictly a bandhu or bhinna-gotra sapinda, being related to the 
deceased through a female, but he inherits with gotraja sapindas by virtue of 
express texts (e) ; see note {hi). He succeeds not as an heir to his mot her, 
blit as an ludr to his own maternal gramlfathcr. 

(2) Tfdrs as full uu'ner.—Whc daughter’s son takes the estate as full owner like 

any other male heir, and on his death the snccf's.sion jiasses to his heirs find 
not to the heirs of his maternal grandfather (/). 

(3) Take mpda.— Daughters’ sons take per capita, not per stirpes. A has 

two daughters B and C. B has two sons, and C has three. B and C die 
in .4’s lifetime. A then dies leaving the five grandsons. The estate will 
be divided into five shares^ each grandson taking one share. 

(4) Where daughter s sons are joint. — 1(. was held by the Judicial Committee in 

l!)02 that two or more sons by a daughter living as members of a joint 
family, take the estate inherited by them from their maternal grandfather 
as joint tenants with rights of survivorship {g). It is doubtful how far this 
remains good law [See S. 223 (2) ]. But sons by different daughters would 
take as tenants-in-common, for there can he no coparcenary between sons 
by dilTcrent daughters {h). A dies leaving two grandsons C and D by 
(lifTcrent predeceased daughters, (7 dies h'aving a widow. C'’s interest in the 
estate will pass to her a.s his heir, and not to D by survivorship. 


(r>) Tji(‘ daughter's son occupies a peculiar position in tlu' Hindu law. He is a 
hhinna-gotra .sajiinda or bandhu, but he comes in before parents and other 
niort* remot(> gotraja sapindas. The reason is that according to the old 
pr.'ictico it was competent to a Hindu who ha<l no son to appoint a daughter 
to rai.se up i.ssuc to him. 8uch a daughter, no doubt, wa,s the lawful wife 
of lier husband, but her .son, called pidrika pufra, became the son of her 
faHier. Such a son was (‘(pial to an aurasa or legitimate son, and took 
his rank, according to several authorities, as the highest among the 
secondary .sons. Although the practicf? of appointing a daughter to raise 
u]) issue for her father became oksolcte, the daughter’ .s son continued 
to occupy the place that was assigned to him in the order of inheritance and 
even now he takes a place practically next after the male issue, the widow 
and the daughUrs being simply interposed during their respective lives (t). 


(a) B/nkya v. Halm (1U08) 32 lloiii. 5(52. 
it)) Arunagiri v. lianganayaki (189S) 21 Mad. 40. 
(r) Bajrangi ManoKarnika (1908) 30 All. 1. 
35 I. A. 1 ; Parbati v, Cfiandarjml (1909) 
31 All. 457, 3(5 I.A. 12.5, 4 1. 25 ; 

Balgohind v. Badn Pimad (1923) 50 I.A. 
19(5, 45 All. 413, 74 449, (’23) A. IT. 

70 ; Bnj Baihan S\njh v. Bhanwar (1929) 
4 Liu'k. 690, 118 l.C. 7(50, (’29) A O. 629. 
(r/) Baijnalh v. Mahabir (1878) 1 All. 608 ; San 
Kumar v. Deo Saran (1886) 8 All. 365. 


(e) Stinitasa v. Dandayudiipani (1889) 12 Mad. 
411. 

if) Mntta V. Dorasinga (1881) 3 Mad. 290, 8 

I.A. 99 ; MvUmadayanadha v. Perianami 
(1896) 19 Mad. 451, 23 I.A. 128. 

ig) Baja Venkayyamma v. V enkatarama- 

nayyamma (1902) 25 Mad. 678. 29 
I.A. 156. 

(h) Baja Vythinaiha v Yeggia (1904) 27 Mad. 

382, 385. 

(i) In llombay, the daughter takes not for life, 

hut absolutely. 



MITAKSHARA SUCCESSION. 


43 


The difference in his position under the old law and the j esenb 
law is that under the former he became by a fiction of law a membe’ of 
his maternal grandfather’s family, while under the present law he is a 
member of his own father’s family, but is also regarded as a soil’s son 
to his maternal grandfather for purposes of inheritanct* (j). “ le regard 

to the obsequies of ancestors,” says the Mitakshara, daug, ' s sons 
arc considered as son’s sons”: Mit. ch. ii, sec. 2, v. 6. 

(6) If a daughter is excluded from inheritance to her father by custom, her issue 
also cannot inherit to her father, that is, their matciLal grandfather. 
But this does not prevent them from being the stridhrri heirs (k). See 
above, “ Daughter,” note No. (7). 

7. Mother (/).— 

(1) Mayukha Law.- — In cases governed by the Mayukha, the father is preferred 

to the mother (m). 

(2) Limited interest. — The mother takes a limited interest in the estate of her 

son corresjyonding to the widow’s estate. On her death, the estate passes 
not to her heirs, but to her son’s heirs (n). 

(3) Unchastity and remarriage.- — Unchastity of a mother is no bar to her succeed- 

ing as heir to her son, nor does remarriage constitute any such bar (o). 

(4) Step-mother.— k step-mother is not entitled to inherit to her step-son [p). 

In the Bombay Presidency, however, she is an heir, for she is there 
regarded as a sagotra sapinda {q). »Seo s. 64 below. 

(5) Adoptive mother. — Mother includes adoptive mother, so that an adoptive 

mother, according to the Mitakshara law, succeeds before the adoptive 
father (r). On the death of a son adopted in dwyamushyayana form, the 
adoptive mother and natural mother both inherit equally as co-heiresses (a). 

8. Father.— 

Mayukha Lan\—h\ cases governed by the Mayukha, the father succeeds 
before the mother. See note {1) under the head “ Mother.” 

9. Brother.— 

(i) of the whole blood. 

(w) of the half-blood. 

(1) Whole before half -blood. — -Brothers of the whole blood succeed before those 
of the half-blood it). The half-brothers referred to here are sons of 
the same father by a different mother. Sons of the same mother by a 
different father are not entitled to succeed as ” brothers ” (u). 


(j) Karuppai \. Sankaranarayanan (1904) 27 

Mad. 300, 311-312. Seo aho Batnti liita 
V. Balm Varan (1916) 1 I’at. L..T. .Wl, .38 
I.C. 44, (’16) A. I’. 8. 

(k) Raj Bachan Singh v. Bhanwar (1929) 4 T ack. 

690, 118 I.C. 760, (’29) A.O. 296. 

(/) Anandi v. JIari (1909) 33 Bom. 404, 3 I.C. 
745. 

(m) Khodabhai v. Bahdhar (1882) 6 Bom. 541. 

(n) V rijbhuknndas v. Rai Varrati (1908) 32 

Bom. 26 ; Jullesmr v. Uggur (1883) 9 Cal. 
725. 

(o) Kojiyadii v. Laksh-mi (1882) 5 Mad. 149 ; 

Vedamrml v. Vedanayaga (1908) 31 Mad. 
100 ; Dal Singh v. Di'ni UolO) 32 All. 155, 
5 I.C. 521 ; Baldi'o v. Mathura (1911) 33 
All. 702, 11 I.C. 43 [unchastlty] ; Bamppa 
V. Rayaia (1905) 29 Bom. 91 [F.B.J 
[remarriage]. 


(p) Rama Nami v. Snrgiani (1894) 16 All. 221 ; 

Raimsami y. Narasa-mma (1885) 8 Mad. 
133 ; Tahafdai v. Raya Ven>had (1910) 
37 Cal. 214, 5 I.C. 135 ; Seethai v. Nachiu’’ 
(1914) 37 Mad. 286, 22 I.C. 18, (’14) 
A. M. 30 ; Naranilha Krishna v. Collector 
of Tinnerelly (1935) M. W. N. 1001. 

(q) Kesserbai v. Valah (1880) 4 Bom. 188 ; 

Rus<ioobai v. Zootekhabai (1895) 19 Bom. 
707. 

(r) Anandi v. Ilari (1909) 33 Bom. 404, 3 T.C. 

745. 

(s) Basappa v. Gurlinga-ina (1933) 57 Bom. 74, 

142 I.C. 634, (’33) A.B. 137 ; Kantawa 
V. Sangangowdn (1942) Bom. 340, 201 I.C. 
633, (’42) A.B. 193. 

(t) Anant Singh v. Durga Singh (1910) 37 I.A. 

191, 32 All. 363, 6 I.C. 787. 

(u) Ekoba v. Kashiram (1922) 46 Bom. 716, 60 
I.C. 341, (’22) A.B. 27 
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S. 43 (2) Mayulcha Law.— In cases governed by the Mayukha, brothers oi the half, 

blood share with the father’s father (v). 

To the separate property of a person all his brothers succeed though some are 
joint with him as to other property and others are completely divided from 
him {w). 

KT. Brother’s son— 

{i) Of the whole Wood. 

{ii) of the half-blood. 

(1) Takes before brother's son's son. — The brother’s son succeeds before the 

brother’s son’s son (x). 

(2) Whole blood before half-blood. — Sons of brothers of the whole blood succeed 

before sons of brothers of the half-blood [see s. 44]. 

(3) Take per Brothers’ sons take per capita [see s. 32]. 

Note.— The Mitakshara, in discussing the place of the father’s mother in the 
order of succession, says : “ No place, however, is found for her in the 

compact series of heirs from the father to the nephew 

Slui must, therefore, of course succeed immediately after the nephew 
Mit., eh. II, s. 5, v. 2. According to this text, as literally interpreted 
"‘‘the compact series of heirs", that is, the series of heirs first entitled 
to inherit, ends with the brother’s son. But it has been held by the 
Privy (’ouiicil in Buddha Singh v. Laltu Singh {y), that the expression 
“ brother’s son ” in the above text includes “ brother’s son’s son,” so 
that the compact series ends not with the brother’s son, but with the 
brother’s son’s son [No. 11], and the father’s mother [No. 12], takes 
not after the brother’s son, but after the brother’s son’s son. 

11. Brother's son’s son.— 

(1) See notes to No. 10 above. 

(2) Whole blood before half-blood. — Grandsons of the whole brother take before 

the grandsons of the half-brother [see a. 44]. 

(3) Brother’s sons’ sons take per capita [see s. 32]. 

(4) The compact series of heirs under the Mitakshara as interpreted by the 

Privy Council ends with the brother’s son’s son. See No. 10 above 
note (3). 

12. Father’s mother. 

13. Father’s father. 

13A. Son’s daughter.— 

(1) This is the place now assigned to the son’s daughter by the Hindu Law of 
Inheritance (Amendment) Act 2 of 1929. Before that Act she was 
recognized as an heir only in the Bombay [s. 65 (1)] and Madras [s. 56 (1)] 
Presidencies, where she ranked as a bandhu. Under the Act she inherits 

(r) Chap. V, s. 8, para. 20. {y) (1916) 42 I.A. 208, 87 All. 604, 30 I.C. 529, 

(w) Sham Hao v. KrUhnarao (1941) Nag. 598, (’15) A. PC. 70, approving Kalian liai v. 

(’41) A.N. 297. Ram Chandra (1902) 24 All. 128 and dls- 

(z) Sher Singh v. Basdeo Singh (1928) 50 All. approving Suraya v. Lakshminarasamma 

904, 110 I.C. 712, (’28) A.A. 612. (1882) 5 Mad. 291. 
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aa an heir in all places where the Mitakshara law applies, and succ eeds S. 43 
immediately after the father’s father. See note to No. 131) below, 

“ Hindu Law of Inheritance (Amendment) Act 2 of 1929.” 

(2) Estate.— Hhe son’s daughter takes an absolute estate in Bombay ( 70 (2)]. 

In Madras, she takes a limited estate [s. 168]. She would ab take a 
limited estate elsewhere. 

13B. Daughter’s daughter.— 

(1) This is the place now assigned to the daughter’s daugl ccr by the Hindu 

Law of Inheritance (Amendment) Act 2 ^ f 1 920. Befoie this Act, she was 
recognized as an heir only in the Bombay [s. 55 (1)] and Madras [s.56 (1)] 
Presidencies, where she ranked as a bandlm. Under the Act she inherits 
as an heir in all places where the Mitakshaia law applies, even in provinces 
where before the Act she was not an heir (t), and succeeds next after the 
son’s daughter. See note to N. 13D below, “Hindu Law of Inheritance 
(Amendment) Act 2 of 1929.” 

(2) Estate. — The daughter’s daughter takes an absolute estate in Bombay 

[s. 170 (2)]. In Madras, she takes a limited estate [s. 168]. She would 
' also take a limited estate elsewhere. 

13C. Sister.— 

(1) This is the place now assigned to the sister by the Hindu Law of Inheritance 

(Amendment) Act 2 of 1929. Before that Act, she was recognized as an 
heir only in the Bombay [s. 64] and Madras Presidencies [s. 56]. But the 
Act i.s applicable even where the sister had not been previously recognized 
as an heir (a). 

As regards the Bombay Presidency^ she is expressly mentioned as an heir in 
the Mayukha. She is not, however, expressly mentioned as such in the 
Mitakshara, but her right as an heir has long since been recognized [s. 64 ( 1 ) ]. 

Her place also in the order of succession has long since been established : 
she succeeds immediately after the father’s mother, and before the father's 
father [s. 65 (1), s. 72 (12), s. 77 (12)]. Her place in the order of succession 
is not affected by the Act, for the Act contemplates succession after the 
father’s father, while her place as determined by a series of decisions since 
1865 is immediately after the father’s mother whether under the Mitakshara 
or the Mayukha (6). 

In the Madras Presidency, the sister ranked as a bandhu before the Act [s. 56 
(1)]. Under the Act she succeeds next after the daughter’s daughter. 

(2) Half-sister. — The question whether a half-sister gets the benefit of the Act has 

given rise to difference of opinion. The Privy Council have held (thus 
settling the difference between the various High Courts) that the t -rm 
‘ sister ’ includes a half-sister ; but a full sister and a half-sister do not take 
together. The latter takes only in default of the full sister (c). 

(3) Estate. — The sister takes an absolute estate in Bombay [s. 170 (2)]. In 

Madras, she takes a limited estate [s. 168]. She would also take a limited 
estate elsewhere. 

(z) 
ia) 


Dalsingar Singh v. Jainath Kuar (1940) 15 
Luck. 229, 136 I.O. 753, (*40) A.O. 138. (b) 

Bindeshati Singh v. Baij Nath Singh (1938) 

13 Luck. 380, 168 I. C. 733, (’37) A. O. (c) 
402 ; Mt. liajpali Kunwar v. Suriu Jiai 
(1936) 68 All. 1041 (F.B.), 163 I. C. 756, 


(’36) A. A. 507. 

Shulramappa v. Nilambai (1933) 57 Bom. 

377, 144 I.C. 925, ( 33) A.B. 137. 

Mt. Sahodm v. Bam Balm (1943) 69 1. A. 145, 
45 Bom. L.E. 350, 206 I.C. 396, (’43) 
A. PC. 10. 
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(4) It is now held by all the courts that the Act applies though the last male-owner 
died before the Act, if the succession in respect of which the question arose, 
opened after the Act (d). But the Act obviously does not apply where the 
succession opened before the Act («). 

13D. Sister’s son.— 

(1) This is the place now assigned to the sister's son by the Hindu Law of 

Inheritance (Amendment) Act 2 of 1929. Before that Act, he ranked as a 
bandliu [s. 64, No. 3]. Under the Act, ho succeeds next after the sister. 

(2) Iftiidii Law of In her i lance {At/iend7net)t) Act 2 of —Hhis Act applies 

only to cas(>s “ subject to the Law of Mitakshara.'’ The material section 
is .seidion 2 which is as follows : — • 

“ A son’s daughter, daughter's daughter, sistiT, and sister's son shall, in 
the order so specifird, be entitled to rank in the order of succession 
next after a father’s father [No. 13] and b ‘fore a father’s brother 
[No. 14] : Provided that a sister’s son shall not include a son adopted 
after the sister’s death.” 

The Act came into force on 21st February, 1929. It is not retrospective. 
It applies only to oases where the succession opens after that date. 

The Act applies to Jains in Gujarat governed by Mayukha, the sister's 
son is therefore preferred to father's .sister (/ j. 

In ascertaining the heirs of a maiden’s father— they being her heirs in 
respect of her stridhana when she dies leaving neither brother, mother 
nor father — Act II of 1929 is applicable (g). 

The Act is set out in Appendix VIII below. 

13E. Half-sister’s son.— 

This is the place which should bo given to the half-sister’s son according 
to the Act. (.See note under Half-sister, dupra.) 

14. Paternal uncle. 

15. Paternal uncle’s son [see s. 32]. 

16. Paternal uncle’s son’s son. 

He succeeds before 20 (A). 

Whole bhn>d and half-blood. — fsee s. 44 and notes tlicreto. 

17. Father’s father’s mother. 

18. Father’s father’s father. 

19. Father’s paternal uncle. 

20. Father’s paternal uncle’s son. 

21. Father’s paternal uncle’s son’s son. 

22. Brother’s son’s son’s son (f). 

23. Uncle’s son’s son’s son. 


{d) Sm. Shakuntala Diaa v. Kaushah/a Den 
(i'.):uq 17 Lah. :m, nvi t. (’ 7is. (’sfi) 
A. 1.. 124; Mt. Snttan v. Janki (’HH) 
A. I, 131>, I. (' 480, Jiinihiihari Sttqn 
V. Itai] y(t(h Situjh (l'.):W) 13 Lufk. 380. 
108 1. (’. 7;W. (’37) A. O. 402, Pokhtin 
Dii.sadh V. Must. Man.-<(t (1037) 10 Pat. 
21.^) (K. 1$.). 107 1. 17. (*37) A. P 117 ; 

Haipah Kuiiwar v. Suiju Hat (1930) 
.^.8 All. 10 U (P. Jl.),103 I. C. 7.>0, (’30) 
A. ri07 ; lAik.'ihmi v. Anantarama 
(1037) Mad. 048 (F.B ), 171 I. C'. 7, ('37) 


A.M. 000. 

(r) Kannhai Lai v. Mt. Champa Devi (1035) 
153 1. (;. 545, (’35) A. A. 203. 
if) Amhabai\. Keshar Bandochandil{)4l) Born, 
250, 195 I.C. 172,(’42)A.B. 233,43 Bom, 
L. B.114. 

(</) Shamrao v. Raghunandan (1939) Bom 
228, (’37) A. B. 194. 

(h) Buddha Singh v. Laltu Singh (1915) 42 I. A. 

208, 37 All. 604, 30 l.(J. 529, (’16) 
A.PC. 70. ' 

(i) Vernlal v. Parjaram (1890) 20 Bom. 173. 
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Following the reasoning of the Privy Council in Buddha Singh v. Lallu Singh {j), the 
Madras High Court held that the father’s paternal uncle’s son’s son (x3 in the third line 
of the Table at p. 34) should be preferred to the great-great-grandson of tin; grandfatlior 
(x4 in the second line of that Table) (k). The decision implies that he world be 
also preferred to the great great grandson of the father {x4 in the first lino the Table 
at p. 34), who will also be postponed to the paternal uncle’s son’s son (x3, in the second 
line of that Table) (Z). 


s«. 

43,44 


So far as ancestors and descendants are concerned, the further conto ' tion of the 
tabic is of no practical importance. As to collaterals beyond this stage, it is ditlicult to 
see that one claimant can be superior to another in the capacity to conh^r spiritual benetir . 
The rules of preference will then probably be : 

(1) He who claims through a nearer ancestor will he preferred to one claiming 

through a remoter ancestor. 

(2) In the line of any ancestor, the nearer excludes the more remote. 


44. Whole blood and half-blood. — (1) A sapinda of the 
whole blood is preferred to a sapinda of tlic half-blood. This 
preference, however, is confined to sapindas of the same degree 
of descent from the common ancestor ; it does not apply to 
sapindas of dijf€re7tt degrees (m). In the United Provinces (n), 
Bengal (o) and Madras (p), this rule applies not only to brothers 
and brothers’ sons, but to remoter sapindas. It has now been 
lield by the Privy Council that the rule applies to all the Mitak- 
shara Schools (q) and the Bombay cases (r) liolding a different 
view are overruled. The Punjab case (s) holding a view 
similar to Bombay must also be regarded as overrultTl. 

Thus a paternal uncle of the whole blood is entitled to succeed in preference to a 
paternal uncle of the half-blood, they being sapindas of the same degree of descent. 
But a paternal uncle of the half-blood is entitled to inherit in preference to the son of 
a paternal uncle of the whole blood, the former being a nearer sapinda of the deceased 
than the latter. 

According to the Clustoniary Law of Kumaon, applicable to the Khasas, if a man 
dies soilless, his brothers do not inherit as brothers but as sons of the father to whom the 
estate reverted on the sonless man’s death. When nephews or cousins succeed, they take 
their father’s share, i.e., per atirpes and not per capita (/). But this principle does not 
apply to the Manrals (w). 

(;) (1915) 4‘2 I.A. 208, 37 All. 601, 30 I.C. 529, 

(’15) A.l'C.70. 

{k) Soohrartmh v. N(ifarajan(WM))b3 Mad. 61, 

127 I.C. 113, (’30) A. M. 534. 

(l) Venkateshwara Rao v. Audinarayana (1935) 

58 Mad. 323, 154 I.C. 923, (’35) A.M. 129. 

(m) Suha Singh v. Sarafraz (1897) 19 All. 215 

[F. B.]; Oanga Sahai v. Kesri (19151 
42 I.A. 177, 37 All. 545, 30 I.C. 265', 

(’15) A.PC. 81. 

(n) (1897) 19 All. 215 [F. B.], supra. 

(o) Sham Singh v. Kishun Sahai (1907) 6 Cal. 

L. J. 190. 

(j)) Nachiappa v. Rangasami (1916) 28 Mad, 


L.J. 1, 26 I.C, 757, (’15) A.M. 1088 [F.B.l. 

(g) Ganuldm v. Laldas (1933) 60 I. A. 189, 

142 I. C. 807, (’33) A. PC. 141. 

(r) Sawut V. Amra (1882) 6 B«tin. 394, 397; 
Vithalrao v. Ramrao (1900) 24 Bom. 5x7 ; 
Saguna v. Sadashio (1902) 26 Bom, 710, 
715 ; S/uuikar Raji v. Kashinuth (1927) 51 
Bom. 194, 100 I.C. 4.30, (’27) A.B. 97. 

(«) Eiranand v. Maya Das (1894) Pun], Bee., 
no. 83. 

(t) Tularam v. Shyamlal (1924) 49 All. 818; 
Ganga Sah v. Eemlal i^ah (1939) All. 122. 

(h) Lachhan Singh v. Jhagar Singh (1989) All. 

406, (’39) A.A. 437. 
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Samanodakas. 

Ss. 45. Order of succession among Samanodakas. — Failing 

^ all sapindas, the inheritance passes to samanodakas, the 
nearer line excluding the more remote, and a nearer 
kinsman in one line excluding a remoter kinsman in the same 
line (v) [ss. 40, 44]. 

Bandhus, 


46. Bandhus. (1) On failure of sapindas and sama- 
nodakas, but not until then, the inheritance passes to 
bandhus (?^;). 

(2) The gotraja sapindas and samanodakas of a Hindu 
are all agnates, that is, persons connected with him by an 
unbroken line of male descent. The bandhus or bhinna-gotra 
sapindas are all cognates, that is, persons connected with him 
through a female or females. The bandhus of a person are his 
blood -relations connected through females who have passed into 
other families or gotras (x), 

(5) Every bandhu must be related to the deceased through 
at least one female. He may, however, be related to him 
through two females (y) or even more than two. 

(4) The Mitakshara [ch. 2, sec. 6, para. 1] mentions 
three classes of bandhus, namely (1) Atma bandhus, that is, 
one’s own bandhus, (2) Pitri bandhus, that is, the father’s 
bandhus, and (3) Matri bandhus, that is, the mother’s bandhus, 
and enumerates the following nine relations as bandhus : — 


I. Atma bandhus : — 


1 . father’s sister’s son ; 

2. mother’s sister’s son ; 

3. mother’s brother’s son. 


The word " son ” is used in a generic sense and includes son’s son (2). 


(») Sarvadhikari’s Hindu Law of Inheritanre, 
2iid od., p. 687. 

(m») Ram Baran v, Kamla Prasad (1910) 32 All. 
594, 6 I. C. 098. 

(i) Vedachela v. Subramania (1921) 48 I. A, 
349, 354, 44 Slad. 753, 04 I. C. 402, (*22) 
A. PC. 33. 

(y) Kri'<hna v. Venkatarama (1906) 29 Mad. 


115; Venkataf/iri v. Chandru (1900) 23 
Mad. 123 ; Parot Bapalal v. MeMa Harilal 
(1895) 19 Bom. 631. 

( 2 ) Adit Narayan v. Mahabir Prasad (1921) 
48 I. A. 86, 6 Pat. L. J. 140, 60 I. C. 251, 
(’21) A. PC. 53 where it was held that a 
mother's sister’s son’s son Is an atma 
bandhu. 
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II. Pitri bandhus : — S. 46 

4. father’s father’s sister’s son ; 

5. father’s mother’s sister’s son ; 

6. father’s mother’s brotlier’s son. 

III. Matri bandhus 

7. motlier’s father’s sister’s son ; 

8. mother’s mother’s sister’s son ; 

9. mother’s mother’s brother’s son. 

It was at one time thought that only the nine relations 
expressly mentioned in the Mitakshara were bandhus. But 
it is now well established that the enumeration of bandhus 
in the Mitakshara is illustrative and not exhaustive. For it 
would be unreasonable to hold that the mother’s brother’s 
son is a bandhu, and his father, that is, the mother’s brother, 
is not a bandhu (a). And likewise, it would be unreasonable 
to hold that the motlier’s brother is a bandhu and his father, 
that is, the maternal grandfather is not a bandhu. Thus the 
mother’s brother, the maternal grandfather, and several other 
relations have been held to be bandhus. 

Besides the nine relations enumerated in the Mitakshara, the following relations have 

been held to be bandhus, namely : — 

[Sister's son (6).] Under the Hindu Law of Inheritance (Amendment) Act 2 

of 1929, the sister’s son inherits with gotraja sapindas, and succeeds next 

after the sister. Sec s. 43, No. 13 D. 

Half-sister’s son (c) but not a sister’s step-son (d). 

Brother’s daughter’s son (c). 

Daughter’s son’s son (f). 

Sister’s son’s son (g). 

Daughter’s daughter’s son {h). 

Sister’s daughter’s son [i). 

Father’s sister’s son’s son (j). 

Father’s sister’s daughter’s son [k). 


(а) Gridhnri Lull v. Bennal Government (1868) 

12 M. I. A. 448 ; Muthuswami v. Sirmm- 
bedu (1896) 19 Mad. 405, 23 I. A, 83. 

(б) Amrita Kumari v. Lakhinarayan (1868) 2 

Bong, L.R. [F.B.l 28 ; Chelikani v. Vencata 
(1871) 6 Mad. U.C. 278 ; Raghunath v. 
Munnan Misr (1898) 20 All. iol. 

(c) Subbaraya v. Kylam (1892) 15 Mad. 800. 

(d) Saminatha v. Angarnmal (1922) 45 Mad. 257, 

65 I. C. 736, (*22) A.M. 46. 

(e) Mussamutt Doorga Bibee v. Janki (1873) 10 

Beng. L. R. 341. 

(/) Krishnayya v. Pichamma (1888) 11 Mad. 
287 ; Sheoharat v. Bkagwali (1895) 17 All. 
523 ; Tinimala^'hariar v. Andal (1907) 
30 Mad. 406. 

{g) Balueami v. Narayana (1897) 20 Mad. 342. 


(A) (1907) .30 Mad. 406, nupra; Anidhia v. Ram 
Sumar (1909) 31 All. 454,' 2 I. C 376 ; 
Ramehal v. Pan Mali (1910) 32 All. 640, 
7 I. C. 292 ; Kalimulhu v. Ammamnthu 
(1934) 58 Mad. 238, 1.53 I.C. 107, (’34) A. 
M,611. 

(0 Umaid Bahadur v. Udoi Chand (1881) 6 
Cal, 119 [F. B.] ; Bham Dei v. Bir- 
bhadra Prasad (1921) 43 All. 40.3, 62 I.C. 
432, (’21) A.A. 178. 

(j) Urihar v. Ram Daur (1925) 47 All. 172, 82 
I. C. 1032, (’25) A. A. 17. 
ik) Parot Bapalal v. Mehta Tlarilal (189.5) 19 
Bom. 631 ; Venkatagiriy. Vhandru (1900) 
23 Mad. 123 ; Krishna v. Venkatarama 
(1906) 29 Mad. 115. 
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Ss. 

46,47 Mother’s father {/). 

Materjiai uuclc (m). 

(Jrandfather’s son’s daughter’s son (71). 

Croat grandfather’s son’s daughter’s son (o). 

Great great grandfather’s son’s son’s daughter’s son (p). 

Father’s father’s father’s daughter’s son (9). 

Father's father’s sister’s son’s son (r). 

Father’s mother’s brother (s). 

bather’s maternal grandfather’s daughter’s son (i). 

Mottier’s mother’s brother’s son’s son (?/). 

Mother’s mother’s brother’s daughter’s son {?;). 

Mother’s sistiFs son’s son (w). 
l\Iotlu‘r’s father’s adopted son (x). 

Motlier’s father’s grand nephew (?/). 
bather’s sister’s son's daughter’s son (z). 

Mother’s paternal grandfather’s daughter’s son’s son (a). 

Mother’s patmnal grandfather's .son’s .son’s son (u). 

47. Rules for determining’ heritable bandhus. — Are all tlie 
blood relations of a j)erson connected through a female, 
heritable bandhus or bliinna-gotra sapindas ? 


(i) The question naturally arises whether the term 
‘sapinda’, in this connection, is used in the general sense 
(s. 30) or the narrower sense (s. 37). In otlier words, whether 
all the relations connected l)y community ot particles of the 
stime body (whatever tlie degree of relationship to and from a 
common ancestor may be) are entitled to inherit as bandhus or 
only those who are connected within certain specified degrees. 

This (juestion arose for decision in Bamchandm v. 
yina^jak [h). Tn that case the relationship between the 


(/) {'hiinuiiaiiKil \. Vt’iiliiitaf hula (189'.!) l;i Mad 12 M, I. A. 448. 

421. (f) Anuniid lixbee v. Xowtiil Lai (1883) 9 Cal. 

(m) Muthnmmi v. (1890) 19 Mad. 3ir>, 327. 

liri. 23 I,.\. 83 ; Veila<hda v. Suhraminia (ii) liatnasubbu v. Ponnappa (1882) .'i Mad. 69. 

(1921) 48 r. A. 349, 44 Mad. 7.^3. 04 (<) Jiabu Lai v. Nanku Ham (lS9b) 22 Ca\. 6'M). 

I. C. 4(»2, (’22) A. rc. 33. (w) Adit Naraynn v. Mahabir Prasad (1921) 

(n) Tirath Pam v. Msl. Kahaii Devi (1920) 48 I. .A.' 86, 6 ^a^ L. J. 140, 60 I. C 

1 !>ah. .''.S.',, r,9.'> 0, 00 I. 101, (’21) 251. (’21) A. TC. 63; Bai Vi)li v. Bui 

A. L. 149. Prabhafakshmiiim) 9 Bom. L. K. 1J29. 

io) PamSiax 7lNr< (192.5) 47 All. 10, 84 I. C. 360 (j) Piidma Voomni Court of M’ards (ISSl) S 

(’21) A. A 7\)0 •, ParmuHiiidasx. Parbhudas I. A. 229, 8 Cal. 302. 

(1912) 14 Bom. 1.. It. 030, 16 I.C. 591. (if) 8. 1. A. 229, 8 Cal. 302, supra. 

(p) Mauik {'hand v. Jaijal Peltani (1890) 17 (^) Kesar Sinyh v. Secretary of iitate (102^) 49 

Cal. 518. Mad. 652, 95 I.C. 051, (’26) A. M. 881. 

(g) A'ri»7oia V. IV/iAvUNmma (1900) 29 Mad. 115. (a) Chenijiah v. Sub^araya (1930) 58 Mad. 

(r) Sethura/na v. Pounammal (1889) 12 Mad. L. J. 562, 128 f. C. 172. (’30) A.. M. 555. 

155; Chmmnlal v. Canesh (1904) 28 (ft) Bayrhchaudra v. Vinayak (\\)li) J. A. 2QQ, 

Bom. 453. 312, 42 Cal. 384, 420, 25 1. C. 290, (’14) 

(s) Cridhari Lull v. Bengal Goremnunl (ISQQ) A. PC. 1. 
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deceased and the claimant was as appears from the following S. 47 
diagram 

F 



s iSl (propositus) 

d Daughter 

d 

I 

S2 (claimant) 

After the death of the last male owner (Si), his daughter 
enjoyed the property. On her death without issue the 
claimant (S2) claimed the property. lie traced his relationship 
to the common ancestor through his mother. If the narrower 
sense of the term ‘ sapinda ’ is adopted, he is beyond five 
degrees {Vide explanation I below) and he is not entitled to 
inherit. It was accordingly argued on his behalf that any 
person related through a female is a heritable bandhu, and there 
is no restriction as to degrees. It was also contended that the 
narrower sense of ‘ sapinda ’ in Mitakshara chap. Ill is 
confined to prohibition in respect of marriage and has nothing 
to do with inheritance. The Judicial Committee did not 
accept the contention. It was held that Vijnaneswara was 
using the term bandhu in a restricted and technical sense ’’ 
and that the claimant was not a heritable bandhu. 

When the claimant claims through a male, according to 
the restricted sense of the term “sapinda” he must be within 
seven degrees. The Allahabad and Bombay High Courts have 
held that, even when the claimant traces relationship through 
his father, heritable bandhuship ceases with the fifth degree (c). 
It is submitted that, in such a case, the rule of seven degrees 
would apply. 


(c) Brijmohan v. Kishenlal (1938) A. L, J, 070, 
(’38) A. A. 443; llanmant Ramji v. 


Vasudfo Jlanmart (1943) Bom. 465, 206 
I.C. 152, (’43) A.B. 89. 
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S. 47 The general conclusion arrived at in Ramchandra v. F mayak 

that '‘the sapinda relationship, on which the heritable right oi 
collaterals is founded, ceases in the case of the bhinna-gotra 
sapinda witli tlie fiftli degree from the common ancestor (d), 
is applicable only to cases where the claimant claims through his 
mother as in that case. This is the view of Venkatasiibba Rao, 
J., in Kesar Singh v. Secretary of State for India (e). He said 
‘‘ f have said in the course of this judgment that in the case of 
bandhus, sapinda relationship ceases beyond the fifth from the 
mother and the seventh from the father. This is repeatedly 
referred to in the judgment of the Juelicial Committee in 
Ramchandra v. Vinayak. The question in that case was 
whether the plaintiffs who claimed through their mother but 
who were bhinna-gotra sapindas beyond the fifth degree could 
inherit. It was held that he could not. I referred to this 
point because there are some observations in the judgment 
which may at first sight seem to imply tliat the limit of sapinda 
relationship in the case of bandhus ceases with the fifth degree 
irrespective of whether the (fiairn is traced through tlie father 
or the mother. . . . There is nothing in the judgment 
to suggest that their Lordships intended to do away in the 
case of bhinna-gotra sapindas the well recognised distinction 
dependent upon whether the claim is traced through the 
father or the mother. The view which their Lordships refused to 
accept is that of ( Jolapchandra Sarkar Shastri — the view which 
was pressed before the Judicial Committee by Mr. De Gruyther 
to the effect that the word ‘ bandhu ’ includes either all cognate 
relations without any restriction or at any Tate all cognates 
within seven degrees on both the fixther’s as well as the mother's 
side. The distinction to which I have referred is recognised 
in all works of Hindu law whether the writer belongs to 
the school of Sarvadhikari or not.” 

Explanation L- The five degrees, according to the Hindu 
mode of computation, are to be calculated from and inclusive 
of the deceased in the case of ascendants and descendants 
of the deceased, and from and inclusive of the common 
ancestor in. the case of descendants of the common ancestor. 

The father's father's son’s son’s daughter’s daughter’s son is not a heritable bandhu 
for he is in the sixth degree from the common ancestor, that is, the father’s father (/). 

(d) (1914) 41 1. A. 290, 312, 42 Cal. 384, 420, A. M.881. 

25 I.C. 290, (’14) A. PC. 1. (/) (1914) 41 I. A. 290, 42 Cal. 384, 25 I. C. 

(e) (1920) 49 Mad. 652, 689, 95 I. C. 65J, (’26) 290, (’14) A. PC. 1, supra. 
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For tho same reason the father’s father’s son’s son’s son’s daughter's son is not a S. 47 
heritable bandhu {g) ; so also tho great-great-grandfather’s great-grandson’s daughter’s 
son is not a heritable bandhu {h). In these cases, as the claimants trace tb?ir descent 
through their mothers, the sapinda relationship ceases with five degrees . 

Cases of claimants claiming through the fathers, being more than fiv^ degrees but 
not more than seven degrees have not come up for decision before the Courts. The 
following special cases may be noted. It is assumed that there is no '!i:flculty as to the 
number of degrees on tho owner’s side : — 

(1) Diagram 1. 

A 


]) 

1 

owner E 

I 

(1 

S (claimant’s father) 
claimant 

In this case the claimant (tracing his relationship through his father) is not more than 
seven degrees from the common ancestor ; and may, at first sight, bo regarded as a herita- 
ble bandhu. But S (his father) who claims through his mother is more than five degrees 
from A, and is not a heritable bandhu. To hold that the claimant is a bandhu and S, 
his father is not a heritable bandhu, is an anomaly. The sapindaship of the claimant 
in such a case is described as a sapindaship by frog’s leap (Dr. Sarvadhikari’s Principles 
of Hindu Law, 2nd ed., p. 592). Ho is not a heritable bandhu. 

(2) Diagram 2. 

A 


1 

B C 

( 

D 

f 

owner d 

I 

claimant’s father 
claimant 

In this case, the claimant (claiming through his father) is within seven degrees. 
His father (claiming through his mother) is not beyond five degrees. Both are 
heritable bandhus. 

ig) 


Shib Sahai v. Saraswati (1915) 37 AH. 6.S3, 
30 I. C. 903, (’15) A. A. 409. The decision 
19 correct, but the mode of computation 
adopted In the case Is, It Is submitted. 
Incorrect. This has now been recognized 


In Ram Sia v. Bua (1925) 47 All. 10, 84 
I.C. 860, ('24) A.A. 790. 

(A) Ram Parshad v Idu Mai (1932) 13 Lah. 
247, 134 I.C. 122, (’32) A. L. 394. 
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(ii) “ In order to entitle a man to succeed to the inlierit 
ance of another he must be so related to the latter that they ar( 
sapindas of each other ” (i) ; in ether words, the right o 
inheritance accrues to a bandhu, if the late owner and tin 
person claiming the inheritance were related as sapinda; 
to each other. By reason of the principle of mutuality, tin 
diagrams in the preceding rule will hold good, if the owner anc 
claimant are interchanged. Thus, the first diagram become.^ 
the accomjxinying diagram, by the principle of mutuality, 

J list as the claimant in Diagram 1 
Diagram A jg sapinda by frog’s leap and 

is not a heritable bandhu, the 
owner in the Diagram 3 is a 
sapinda by frog’s leap and is 
not a heritable bandhu of the 
(! claimant. Therefore, by the rule 
I mentioned in this paragraph, the 
] ) claimant is not a heritable 
j bandhu of the owner. 

claimant E But if the interchange is 

I made in Diagram 2, the result is 

d that the owner is a heritable 

I bandhu of the claimant. There- 
S fore, the claimant is also a herita- 
I ble bandhu of the owner, 
owner 

(iii) Is there any other principle limiting heritable 
bandhus ? There are two views on this matter. 

(a) Dr. yarvadhikari noticing the fact that the nine 
bandhus (mumeratiHl in the Mitakshara are descendants from 
common ancestors who are members of the following four 
families, namely 

( 1 ) The family of the propositus and his agnate ancestors, 
c.//., one's father's sister’s son, one’s father’s father’s 
sister's son. 

(i) Ihtuuhatuira v. VtniiJ/aJ- 41 T.A. 21)0. 

:n2, 42 (al. 184, 2r. T.C. 200. (.'14) 

A. I’C. I ; LTnulid Bahadur \. Udin Chatid 



(1881) 6 Ca], IW [F.B.l : Baba Lai v 
Nanku Ram (1805) 22 Cal. 330. 
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(2) The family of the mother’s agnate ancestors. 

one’s mother’s sister’s son, one’s mother’s broilier’s 
son, one’s mother’s father’s sister's son. 

(3) The family of the father’s mother’s agnate raicestors, 

e.g., one’s father’s mother’s sister's son nnd one’s 
father’s mother’s brother’s son. 

(4) The family of the mother’s mother's ‘*gnate ancestors, 

e.g., one’s mother’s moMjcr’s sister son and one’s 
mother’s mother’s brother’s son. 

and applying the principle of mutuality, infers that the preposi- 
tns must be a descendant of a common ancestor who is a member 
of the following families, viz., (i) claimant’s agnate family, 
(ii) claimant’s mother’s agnate family, (hi) claimant’s father’s 
mother’s agnate family, (iv) claimant’s mother’s mother’s 
agnate family, that is to say, the claimant must be either 


S.47 


(a) a member of the families 2, 3, 4 


or (b) a daughter’s son 




of an agnate member 


or (c) a daughter’s son’s son of the four families 1, 
or (d) a daughter’s daughter’s son J ^ 

Accordingly the following four kinds of descendants are 
excluded : -- 

(1) Daughter’s daughter’s son’s son— Umaid Bahadur y, 

Vdai Chand (1880) 6 Cal. 119. This is only an 
obiter dictum. The actual decision related to 
daughter’s daughter’s son. 

(2) Daughter’s son’s son’s son — Chinna Pichu v. Padma- 

nabha (1921) 44 Mad. 121, 59 I.C. 690, (’21) A.M. 
671. Only one judgment is based on Dr. Sarvadhi- 
kari’s reasoning. The reasons given by the other 
judge are different. The decision cannot be regarded 
as of much weight : Lowji v. Mithabai (1900) 2 
Bom. L.K. 842. The decision assumes that the 
bandhus should be found only in the above- 
mentioned four families. 
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• 47 (3) Daughter’s son’s daughter’s son — Gajadhar Prasad v. 

Gavri Shankar (j). 

(4) Daughter’s daughter’s daughter’s son— That is, there 
cannot be three females between a common ancestor 
and the claimant or the propositus. 

(b) According to the second view, the Mitakshara merely 
enumerates the first cousins of the propositus, of his father and 
of Jiis mother. It was not intended to limit heritable bandhu- 
sliip to particular individuals or to descendants of particular 
families, or to certain kinds of descendants in these families. 
No ancient text supports such limitation. The definition of a 
bandlui as a bhinna-gotra sapinda even adopting the narrower 
meaning of the term ‘ sapinda ’ does not involve such limitation. 
The Judicial Committee has held (s. 46) that the enumeration 
of the bandhus in the Mitakshara is not exhaustive. Then 
why should one infer by implication that the families in which 
bandhus are to be found - families not mentioned as such by 
Vijnancswara — are exhausted by the enumeration of the 
l)a,ndhus ? Similarly, why should the enumeration be con- 
sidered exhaustive as to the types of descendants in these 
families ? Accordingly it was held in Kesar Singh v. Secretary 
of State (/t) by the High Court of Madras that the father’s father’s 
daughter’s son’s daughter’s son was a heritable bandhu. The 
following diagram explains the relationship of the claimant 
with the propositus in that case : 

G 

i, 

I. 

j. 

1 

S (claimant) 

In the above diagram C represents the common ancestor. S represents the son and 
I) the daughter. Here the claimant claims relationship through his mother and is fifth in 
descent from the common ancestor C. The propositus traces relationship through 
\us father and is third in dcvscent from the common ancestor, C, that is, within seven degrees 
from him. The test of degree is thus satisfied. Upon the same facts the test of mutual- 
ity is also satisfied. No other te.st or limitation is essential. 

(i) (1032) 54 All. ()08, 138 I.C. 5ai,C32) A.A. {k) (102‘’.) 49 Mai^. 652, 95 I.C. 651, (’26) AM. 

417. 881. 


S 

i (propositus) 
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In the course of the judgment, it was pointed out that at the time of the f^ccision Ss. 
in JJ inaid Bahadur v. TJdai Ghand (1880) 6 Cal. 119, Ur. Sarvadhikari W 's delivering 47 | 48 
his lectures and the obiter dictum of the learned judges in that ca«e v^as probably 
based on his view. 

According to this view, there may be three females intervening between the common 
ancestor and the claimant propositus, that is, in the line of asceiit o" i lu of descent. 

For example, in the accompanying diagram, the owner and claimant arr each within five 
degrees and each is sapinda of the other. Here the claimant is a heritable bandhii 
though there are six females intervening between him and the o viier. 


A 

\ 


d 

I 

d 

I 

d 

claimant 

This point has not yet arisen before the Judicial Committee. It is submitted that 
the Madras view is correct. 

(1) Dr. Sarvadhikari implies more than can be legitimately read in the text of the 
Mitakshara (1). 

(2) The reasoning of the Allahabad High Court differing from the Madras view 
proceeds, to some extent, on the difficulty of fitting with the Madras view the groups 
atma bandhus, pitri bandhus, matri bandhus. That all bandhus should be divided into 
these three classes only is itself doubtful. (See infra s. 64A.) 

A Full Bench of the Madras High Court has affirmed its former view overruling 44 
Mad. 121 and dissenting from 6 Cal. 119 & 54 All. 698 (m). 


d 

i 

I 

owner 


48. Who are heritable bandhus.— We are now in a position 
to enumerate the heritable bandhus whichever view — that of 
Madras or Allahabad — ultimately prevails. In each particular 
case, it is enough to see (1) whether he is a sapinda in the 
narrower sense, and (2) whether there is mutuality between 
the owner and the claimant. If the Madras view prevails, all 
other conditions are immaterial. If the Allahabad view is 
accepted, (3) he must belong to one of the four types of 
descendants and he must be descended from an agnate member 
of any of the four families (n) and must be within five degrees 
of the common ancestor. The last clause also represents the 
Bombay view (o). 


(l) Uma Shankar v. Nageshari (1918) 3 Pat. 

L. J. 663, 48 T.C. 625, (’18 A. P. I. 

(m) SeeldiA Nagamn.a v. liedaam tingareddi 
(1943) Mad. 754, 209 I.C. 80, (’43) A.M. 


487. 

(n) Qajadhar Prasal v. Qatri ShanKer (1932) 

64 All. 698, 138 I.C. 661, (’82) A.A. 417. 

(o) Se« cases cited lo footnote (c) af p. 51, supra. 
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gj^ In the following diagram the males (s) are all bandhua of the propositus, A being 

8,49 a cognate ancestor of his. 


1 

1 
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Madras. 

1 1 

.s .s 

I I 

.8 


Allahabad. 


In the above diagrams f 

>apindas by frog’s leap are 

e.xcluded. A' 

s daughter’s son’s 


danghtcr’s son shown in tho Madras diagram was recognized in Kesari Singh'’s case {p) but 
not in Odjiidltar v. (htrri Shtinbir (q). J’s son’s son’s daughter’s son’s son shown in the 
Madras diagram is not now ludd to be an heir in Brijmohan v. Kiskenlal (r). 

Ifrl is an agnate ancestor tlie owner, all tho s's on the extreme left are Gotraja 
Sapindas. The others are bandhus. 

49. Three classes of bandhus. Three classes of bandhus 
have already been mentioned [s. 4G (4)]. 


Alma bandhus may be subdivided into — 


(l) oiDier's cognate descendants, 


( 2 ) 


(:0 


father's cognate descendiints— of these the sister's so a has ^ 
gone higher up by legislation. I 

cognate descendants oi father's father, and mother's father and j 
his descendants, J 


an ancestor 
and 

collaterals. 


Pitri bandhus may be subdivided into 

( 1 ) father's father's father's cognate descendants, 

(2) father's mother's faUier and his descendants. 


Matri bandhus may be subdivided into— 

(1) mother s father s father and his descendants, 

(2) mother's mother's father and his descendants. 

All the above bandhus should satisfy the limit of degrees. 


(p) (ll)'26) 49 Mad. 652, 95 I.C. G51, (’26) A. M. 
881 

(j) (1932) '54 All. 098, 138 I.C, 661, (’32) A.A. 


n?. 

(r) (1938) A. L. J. 670, (’38) A. A. 443. 
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50. Rules for determining order of succession among male 
bandhus.— First rule laid down by the Judicial Committee.— 

In Muthummi v. Mnthukumarasami (.s), tlie claimants were 
(1) mother’s half brother and (2) fatlier’s father’s sister’s son. 
The Madras High Court in the course of the judgment (1) 
laid down four propositions. The first proposition defines 
bandhu. The second proposition lays down that the three 
classes atma bandhus, pitri bandhus, and matti ba/'dhus succeed 
in the order in which they are named. Accordingly the 
mother’s half brother who was an alma bandhu was preferred 
to the rival claimants who were pi/ri bandhus. This judgment 
was affirmed by the Privy Council. Thus, the first rule we get 
relating to the order of succession among the bandhus is 

(l) Atma bandhus (one’s own bandhus) succeed before pitri 
bandJms (father’s bandhus), and pitri bandhus succeed before 
matri bandhus (mother’s l)andhus). 

Illustrations. 

(<a) The mother's father’s daughter’s sou’s son (moth(‘r's sister’s grandson), [s. 64, 
no. 25 at p. 67J. being an atm, a bandhu, is entitled to succeed in priority to the mother’s 
father’s father’s daughter’s son (mother’s paternal aunt’s son) fp. C8, no. f>] who is a 
matri bandhu : Adit Narayan v. Mahabir Frasad (1921) 48 I. A. 80, 0 Pat. L.J. 140, 60 
I.C. 251, (’21) A. PC. 53. 

(b) Father’s sister’s daughter’s son being an atma bandhu is entitled to succeed in 
priority to paternal grandfather’s sister’s son, who is a pitri bandhu (?/). 

It is important to note, as observed by the Privy C’ouncil, that rule (1) is not depen- 
dent on individual pro})inquity or on the cdicacy of offerings to the de(-*eased (v). 

50A. Descendants preferred to those who are not descendants. 

—We have seen (sec. 49) that abna bandhus may be divided 
into (1) descendants of the propositus, (2) those who are not 
descendants. 

No case of rival claimants, one being a descendant and the 
other not, has come up before the Judicial Committee. The 
Bombay and Madras High Courts have lield that the descend- 
ants of the propositus are entitled to preference over those 
who are not descendants. In Dattatraya v. Ga7igabai (w), the 
rival claimants were a son’s daughter’s son and the faiher’s 
daughter’s daughter. The claim of the latter would be 
disallowed in Madras on the ground that all female bandhus rank 

(j») (1896) 19 Mad. lO."), ‘23 I. A. 83. (v) Adit Naratfan v. :Jahabir Prasad (19‘2i) 

(t) Muttusami Muttakumarasami {ISQ3) 16 48 I.A. 86, 95, 60 I.C. 251, (’21) A. PC. 63. 

Mad. 23. 

(m) Krishna Ayynnqar v. V enkainrama Ayyan- (w) (1922) 46 Boin. 541, 77 I.C. 17, (’22) 

gar (1906) ‘29 Mad. 115. A. B. 321. 


Ss. 

50,50A 
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50A *51 bandhus and in any other province on the ground 

* that no female bandhus are recognized. But this ground for 
rejecting the claim is not available in Bombay where female 
bandhus are recognised (s. 56 infra). The sister’s daughter’s 
claim was rejected on the ground that she was a collateral, her 
rival claimant being a descendant of the propositus. In a 
Madras case in which the succession opened before the passing 
of Act 11 of 1929, the rival claimants were (1) daughter’s daugh- 
ter’s son and (2) sister’s son. It was held that the former was 
entitled to preference {x). 


51. Second and third rules laid down by the Judicial 
Committee. In Vedachela v. Hubramania (y), the claimants 
were (1) a maternal uncle (appellant) and (2) a paternal aunt’s 
son’s son (respondent). The Madras High Court held that the 
latter wlio is a bandhu ex parte paterna was entitled to succeed 
in preference to the former who was a bandhu ox parte mat erna. 
On appeal the Judicial Committee reversed the judgment of 
the High Court. Their Lordships observed ‘‘ In the absence of 
any express authority varying the rule, the propositions enunciated 
in Muttusami v. Muttukmnarasami [z), which on appeal was 
affirmed by the Judicial Committee (a), fiirnish a safe guide.'' 

The first two propositions have been already stated 
(s. 50). The next two propositions are 

(3) That the examples given therein are intended to 
show the mode in which nearness of affinity is to bo ascertained; 

(4) That as between bandhus of the same class, the 
spiritual bemffit they confer upon the propositus is, as stated 
in the Viramitrodaya, a ground of preference. 

After stating their general approval of the propositions in the manner stated above» 
without quoting them, the Judicial Committee finally conclude thus : — 

“ In the present case before their Lordships, the? appellant and the deceased were 
sapindas to each other ; and the appellant is undoubtedly nearer in degree to the deceased 
than Subramania. He also offers oblations to his father and grandfather to w'hom the 
deceased was also bound to offer pinda. The deceased thus shares the merit, resulting 
from the appellant’s oblations to the manes of his ancestors whereas the father’s sister’s 
son s son offers no pinda to the deceased ancestors.” In this manner their Lordships 
explain the third and fourth rules of the Madras High Court and restate them. They 
are:(l) the nearer in degree is preferable to the more remote; (2) he who confers 


(x) Kalimuthu v, Anmninutfiu (1935) 58 Mad. 

238, 153 I.C. 107, (■34)A.M.t)ll. 

(y) (1921) 48 I.A. 349, 364, 44 Mad. 753, 767, 

64 I.C. 402, r ’22) A. PC. 33. 


(z) (1893) 16 Mad. 23, 30. 

(d) Muthimvami v. Sunambedii (1896) 23 I.A. 
83, 19 Mad. 405. 
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spiritual benefit on the deceased is preferable to one who confers none. From the order S. 51 
in which these two rules are stated one may infer that the rules should be applied succes- 
sively in the order in which they are mentioned. First, we must apply the rule based on 
nearness in degree. If this rule fails we must apply the rule based on superiority of 
spiritual benefit (6). The matter is made clearer by the next decision of the Judicial 
Committee. 

In Jotindm Nath Roy v. Nagendra Nath Roy (c), in which 
the parties were governed by the Benares school ci' the Mitak- 
shara, the contest was between the mother’s sister’s son and the 
father’s half-sister’s son, both atma bandhus, and the latter was 
preferred to the former on the ground of the superior spiritual 
efficacy of the pinda offered by him. In that case their Lord- 
ships of the Privy Council observed as follows : — 

“ No doubt, propinquity in blood is the tesU 

but . . . the V iramitrodaya brings in the conferring of 
spiritual benefit as the measure of propinquity where the degree 
of blood relationship furnishes no certain guide N 

From the above two cases we get the following rules : — 

(1) Propinquity in blood or nearness in degree gives a 
ground of preference (d). 

(2) When it fails (and jiot until then), the conferring of 
spiritual benefit is a ground of preference {e). 

It looks as if the phrases ‘‘ nearness in degree propin- 
quity in blood ”, and degree of blood relationship ” are used 
in the ordinary sense of the steps between the claimant and the 
propositus and not in the technical sense of ancient Hindu 
Lawyers. If so, the decision noted below is also an obvious 
case (/). 

Spiritual efficacy as a ground of preference among bandhus. — In the last 
mentioned case, their Lordships observed [g), “ Applying it to the parties in the 
present appeal, it is obvious that the respondents offer the full cake to the paternal 
grandfather and great-grandfather of the propositus, while the appellant offers it to 
his maternal grandfather, great-grandfather and great-great grandfather. Thus, no 
doubt, the appellant offers three cakes and the respondents only two. But the 
propositus participates only in oblations made to his three immediate paternal ancestors 

(6) Chengiah v. Subbaraya (1930) 58 Mad. L. J. Hehari JaiI (1943) All. 131, 207 l.C. 17, 

662, 128 I. C. 172, (’30) A. M. 655, where (’43) A. A. 177, (An obvious case). 

the rival claimants are both matrlbandhu.s. (e) Ademm<t v. Uarntma ReMi (1938) Mad. 260, 

(c) (1932) 69 Cal. 576, 68 I. A. 372, 135 I. C. (*37) A. M. 967. 

637, (’31) A, PC. 268, (/) Sobadri v. Shri Thakur Behariji Mahraji 

(d) Balasubramanya Pandya Thalaivar v. Sub- (1943) Ail. 155, 206 1. C, 81, (’43) A. A. 87. 

bayya Therar (1938) 05 I. A. 93 (1938) (<;) Jotindra Nath Roy v. Nagendra Nath Roy 

Mad, 651 40 Bom. L. 11. 704, 172 I. C. (1932) 59 Cal. 576, 584, 58 I. A. 372, 135 

724, (’38) A. PC. 34 ; Debi Das v. Mukat I. C. 637, (’31) A. PC. 268, 271. 
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and not in those made to his maternal ancestors. (Dr. Sarvadhikari’s Principles of Hindu 

l^aw, 1st edition, pp. 817-8) Apart from this, it seems to be well established that 

cakes offered to the paternal ancestors are of superior efficacy to those offered to 
maternal ancestors. This was laid down by a Full Bench of the Calcutta High Court in 
Guru, Gohiiul SJiaha Muudal v. Anand DU Ghose Mazumdar {h). Their Lordships mu-st, 
therefore, hold that the offerings made by the respondents confer a greater spiritual benefit 
upon file propositus than those made by the appellant, and that, taking this as a 
measure of pidpinquity, the respondents must be held to be the preferential heirs. 

52. Fourth .rule laid down by the Judicial Committee.— 

Batullws ex parte pater na and bandhus ex parte materm. — It 
lias been held by the 1 1 igh Courts of Madras (i) and Bombay ( j), 
tliat bandhus ex parte paterna {i.e., on the father’s side), take 
liefore bandhus ex parte materna on the mother’s side). 


In Vedaeliekh^ case (k), the Judicial Committee disapproved 
oftheapplicationof tlie rule where a different result would follow 
by reason of nearness in degree or superior spiritual efficacy. In 
the cast; of such a conllict, the rule in tliis section ought not to be 
applied ; where there is no such conflict, or where the other rules 
fail to furnish a guide, this rule may be applied. This is how 
the decision in Balusami v. Narayana {1) was distinguished 
by the Judicial Committee (m). There is nothing in the 
judgment of the Judicial (Committee in that case to suggest 
that the rule of iireference for bandhus ex parte paterna is not 
to be applied in any case. On the contrary, in a later 
ei\^e,~ Jotindra Nath Roy v. Nayendra Nath Roy (n), which 
was governed by the Benares School of Hindu Law, 
their Lordships observed that that rule was supported 
by a, consideralfle volume of authority, such as Mayne (o), 
and (h)lapchandra Sarkar (p) who lay down the rule that as 
between bandhus of the same class and equal in degree^ one 
related on t\\e father’s side is to be preferred to one related 
on th<5 mother’s side, and Bhattacharya’s Commentaries which 
seem to take, the same view (q). The contest in Jotindra 
Nath Rotf^ ease was between the father’s half-sister’s son and 
the mot Inn's sister's son. Both were atma bandhus in equal 
degree of pro})in(piity to the last owner. The father’s half- 
sister’s son was entitled to succeed in preference to the mother’s 


(h) (1870) f) a, L. H. I.'). 39, 13 \V. K. 49 (K.IJ.). 
(t) HundraTmml v. JOtiu/asami (ISO.'t) 18 Mad. 
193; Hiilusami v. Xurayana (1897) 20 
Mad. 342. 

(j) Sayana v. Sadanhir (1902) 2(5 Boin. 710, 71.^>. 

(k) (1922) 48 I. A. 349, 44 Mad. 7r>3, 64 I. 0. 

402, (’22) A. IH’. 33. 

{1) (1897) 20 Mad. 342. 


(/«) (1922) 48 I. A. 349, 359, 44 Mad. 753, 761, 

762, 64 1. C. 402, (’22) A. PC. 33, supra. 

(n) (1931) 58 1. A. 372, .59 (^al. 576, 135 I. C. 

637, (’31) A. PC, 268. 

(o) Hindu Law, 9th ed., sec. 579. 

(p) Hindu Law, 7th edition, p. 574. 

(q) 2nd Edition, 460. 
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sister’s son, if the rule of preference of bandluis ex joarte ])aterna 
were to be applied. He was also entitled to succeed if the 
test of spiritual efficacy were adopted. Their Lordships, 
however, thought that ‘‘ the safer test ” was that (d spiritual 
efficacy, and decided on that ground in favour of the father’s 
half-sister’s son. 


Ss. 

52,53 


In Jotindm Nath Roy's case (r) the Judicial Committee said ; “ It may well be that 
the application of a rule of general preference in tlie case of ban<M)us of those claiming 
ex parte paler )ia, will, in the majority of cases, produce the sam result as the test of 
religious ellicacy of offerings, but their Lordships think that, in adopling the latter. . . . 
they arc on surer ground, and are following the precedent of previous rulings of this Board. 
There may be cases in which this rule (that is, the rule of spiritual (efficacy) will leave 
the question still undecided, and in which the other rule (that is, the rule of preference of 
’ andhus p.r parte 'patern<i) may have to be considered, but this is not so in the present case.” 

In the light of the two decisions of the Judicial Committee, the decision of the Madras 
High Court in Sundarammal v. Rajigasami (.<i) must be regarded as overruled. But the 
decision in Balusarni v. N^arayana (t) is still good law. The actnal decision was arrived at 
by the application of the principles (I) The ri»‘arer line excludes the more remote and (2) 
Bandhus cx parte palerna are preferred to the baiidhus ex parte viaterna. Neither com- 
parison of degrees nor of spiritual efllcaey gives a different result. It is submitted that the 
decision is correct though different reasons might have been given. 

Thus the fourth rule approved by the Judicial Committee is 
that bandhus ex parte palerna are preferred to bandhus ex jiarie 
maierna. This rule must be applied only after the first three 
rules fail to furnish a guide. 

53. Additional rules laid down by the High Courts~(^) 

Leaving the case of descendants as settled for all practical 
purposes (s. 50A) on the principle that the nearer line excludes 
the more remote, the further question arises whether it can 
be applied as between collaterals of different lines. The 
question is of great practical importance and may frequently 
arise, among atma bandhus. We have already seen (s. 49) 
that atma bandhus who are not descendants may be divided 
into (1) Father’s cognate descendants or father’s line; 

(2) Maternal grandfather and descendants of maternal 
and paternal grandfathers. The lines of the grandfathers, 
being equal in degree, may be regarded as one line. 

When the rival claimants belong to these two different 
lines, the question arises whether the principle that the nearer 
line excludes the more remote applies to them. Where the 


(r) (1932) 59 Cal. 576, 58 I. A. 372, 135 I.C. 637, j («) (1895) 18 Mad. 193. 

(’31) A. PC. 268. I (t) (1897) 20 Mad. 342. 
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S. 53 claimants are equally removed from the propositus, it is rea- 
sonable that the rule should apply. But, suppose the claimant 
in the nearer line is more remotely removed than the claimant 
in the remoter line as in the following diagram : 

s F 


M===F— d s s 


owner 

lu such a case who is the preferable heir ? Though the actual 
point has not aiisen before the Madras High Court, the trend 
of tlie decisions is in favour of holding that the nearer line 
excludes tin; more remote (u). 

A contrary decision has been arrived at in the Patna High 
(.^ourt, where the rival claimants are as in the following diagram : 

s F 

M-.-:.-= d d s 


owner 

It was held by a majority of three that the maternal uncle 
is entitled to succeed (f). The point has not arisen before the 
Judicial Committee or the other High Courts. The Allahabad 
Higli Court has touched upon it but left it open as it did not 
arise for decision (?e). 

(3) All other considerations being equal, the claimant 
who is separated by only one female link is to be preferred 
to one who is separated by two such links- (a;). Another mode 
of expressing it is that two steps in cognateness are inferior 
to only one step in cognateness and one in agnateness (y). 

(w) Balusami v. .Ywrayano (1897) 20 Mad. 342; (1942) A. L. J. 732, (1943) All. 155, 200 

Kalimithu v. Ammamuthu (1935) 58 Mad. I. C. 81, (’43) A. A. 87. 

238, 240, 153 I.C. 107, (’34) A. M. Oil. (i) Tirumalachariar v. Andal Ammal (1907) 

(tJ) Uina Shankar v. Msd. Nayeshvari (1918) 30 Mad. 406. 

3 Pat. L.J. 663, 48 I.C. 625, (’18) A.P. 1. (y) Rami Reddi v. Gan<ji Reddi (1925) 48 Mad. 

(to) Sobadri v. Shri Thaknr Behariji Alahariji 722, 87 I.C. 609, (’25) A.M, 807. 
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It has thus been held that a daughter's son’s son is to be preferred to a daughter's 
daughter's son (z). The mother’s brother’s son is preferred to mother’s sister’s son in 
Madras (a) and Allahabad (6). The Bombay High Court refused to follow the above 
rule and held that both were entitled to take equally (c). The decision seems to be ol 
doubtful authority and, it is submitted, requires reconsideration. If it is supported on any 
doctrine peculiar to Bombay, it has to be confined to Bombay. Following the same rule 
it has been held by the High Court of Allahabad (d), that the father’s fat lier’s daughter's 
son's son [s. 54, no. 2.‘l at p. 67] is to be preferred to the fath(T’s daughter's daughter's 
son [s. 54, no. 7 at p. 66]. It is submitted that this case was erroiu-oudv decided. It 
was decided before the decisions of the Judicial Committee in Vedachela v. Subrarnania (c) 
and Jafindranath Roy v. Nagendranath Roy (/). The rule in this paragraph should not 
be applied before the earlier rules have been tested. Only win n they fail to furnish 
a guide, should we proceed to this rule. If wo appl_) ^hc test of nearness in degree laid 
down by the Judicial Committee, the result would be different. 

53A. A summing up of the rules as to the order of sne- 
er ssion among the male bandhus has been attempted by the 
Madras High Court (g). They are to be applied in the order 
in which they are stated. The rules are : — 

(1) Atma bandhus succeed in preference to pitri ban- 
dhus and matri bandhus. 


(2) & (5) Among atma bandhus the nearer line excludes 
tlie more remote. This is sub-divided into— 

(2) descendants are preferred to ancestors and 
collaterals ; 

(3) fatlier’s descendants take before the descendants 
of grandfathers. 

(4) Pitri bandhus succeed before the matri bandhus. 

(o) Among the bandhus of the same or equal lines, the 
nearer excludes the more remote. If Rule 5 is to be applied 
before Rule 3, the decision in JJma Shankar v. Nageshwari 
(1918) 3 Pat. L. J. 663, 48 LC. 625, CIS) A.P. 1 (vide 8. 53) 
would be correct. But if Rule 3 is to be first applied it is 
incorrect. 


(6) If the rule of nearness in blood fails to furnish a guide, 
he who confers a superior spiritual benefit is preferable to one 
who confers an inferior spiritual benefit or none. 


( 2 ) (1907) 30 Mad. 400, supra. 

(a) (1925) 48 Mad. 722, 87 l.C. 009, (’25) A. M. 
807, supra ; Appandai v. Jiagu Kali 
(1910) 33 Mad. 439, 5 I. C, 280, must be 
regarded as overruled. 

(fe) Bam Charan Lai v. Bahim Baksh (1916) 38 
All. 416, 34 I.C. 108, (*17) A.A. 486. 

(c) Bajeppa v, Gangappa (1923) 47 Bora. 48, 77 
I.C. 219, (’22) A.B. 420. 


(d) Khani Dei v. Birbhadra Prashad (1921) 43 

All. 463, 62 I.O. 432, (’21) A.A. 178. 

(e) (1922) 48 I.A. 349, 44 Mad. 753, 64 I.C. 402, 

(’22) A. PC. 33. 

if) (1931) 58 I.A. 372, 59 Cal. 576, 135 T.C. 037, 
(’31) A. PC. 268. 

{g) KalimutMi v. Ammamutfiu (1935) 58 Mad. 
238, 246, 153 I.C. 10', (’34) A.M. 611. 


S». 

S3,53A 
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(?) When all the above rules do not work, bandhus 
ex parte paterna are preferred to bandhus ex parte materna. 

(S) All other things being equal a claimant who is related 
to tlie propositus through the intervention of two females is to 
be postponed to one who is related through the intervention of 
only one female. 

53B. The last rule laid down by the Judicial Committee.— 

Where we come to two equal claimants after the applica- 
tion of the above rules, one of whom is of whole blood and the 
other is of half blood, the former is preferred to the latter {h). 

54. Order of succession among bandhus.— The following 
is the order of succession among bandhus [see Table on 
p. 70A belowj, based on rules in ss. 50— 53A. 

I. — Atma bandhus. 

J )oKcoiKlantH. 

1. Sori’H tlauyhlor's son. 

Vrcfoirocl in Bombay to father’s daughter’s daughter, on the principle that 
both b(“ing e<iiially removed from the deceased, tlie one in the direct lino 
of descent should bo preferred to the one in a collateral line (s. 50A). 

2. Daughter’s son’s son (inferior to 1 in spiritual benefit). Preferred by the 

Madras High Court to no. 3 [s. 53 (2)]. 

3. Daughter's daughb'r's son. 

Preferred by the Madras High (’ourt to sister’s son in a case before the 
Act of H)29 (t), and therefore, preferable to no. 4. 

4. Lower descendants are not of practical importance. 

Father’s de.seendants. 

5. Lather’s .sons (--brother's) daughter's .son. 

(). Father's daughter’s ( — sister's) son’s son. 

Preferred by the Madras High Court to no. 18 (j) and by the Allahabad High 
C!ourt to no. 27 {k), 

7. Father’s daughter’s daughter’s .son. 

Preferred by the Allahabad High Court to no. 20 (/). 

S. Father’s son’s son’s daughter’s .son. 

9. Father’s son's daughter’s son's son. 

* 10. Father's daughter s son's son’s son. 

1 1. Father’s son’s daughter’s daughter’s son. 

*12. Father’s daughter’s son's daughter’s son. 

*13. Father’s daughter’s daughter’s son’s son. 

*14. Fatlu'r’s daughter’s daughter's daughter’s son. 

1 1 -.A. Lower descendants of father who arc bandhus in Madras but not in Allahabad. 
15. Mother’s father (:= maternal grandfather). 


(h) Jahndramth Hoy v. Nayentiranath Hoy (11)31) 

58 I. A. 372, .50 Cal. 57(5, 135 I.C. 637, 
(’31) A. 1*C. 268. 

(i) Kalimulhu v. Ammarmtthu (1935) .58 Mad. 

238, 153 I. C, 107, (’34) A.M. 611. 


(j) Balusami v. yarayana (1897) 20 Mad. 342, 
348. 

(<•) Debt Das v. Mukat Behotri J/il (1943) All. 131, 
207 I.C. 17, (’43) A.A. 177. 

(0 Sabodra v. Shri Thaktir Behariji Mahraji 
(1943) All. 155, 206 I.C. 81, (’43) A.A. 87. 
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Descendants of grandfathers. S. 54 

16. Mother’s father’s son ( = maternal uncle). 

He succeeds before no. 17 {m) and before no. 19 (n). 

17. Father’s father’s daughter’s (^father’s sister’s or half-sister’s) son. 

He succeeds before no. 18 (o) and before no. 19 (s. 51). 

18. Mother’s father’s son’s son. 

Ho succeeds before 19. (The decision in Bombay, holding that both take 
equally is either doubtful or must be limited to Bombay [s. (2) ] ). 

19. Mother’s father’s daughter’s son. 

20. Father’s father’s son’s daughter’s son (p). 

21. Mother’s father’s son’s son’s son. 

22. Mother’s father’s son’s daughter’s son. 

23. Father’s father’s daughter’s son’s son. 

Tt is submitted that the decision in Sham Devi v. Birbhadra Prasad 
(1921) 43 All. 463 is erroneous fs. 53 (2)] {q). 

24. Father’s father’s daughter’s daughter’s son. 

25. Mother’s father’s daughter’s son’s son. 

26. Mother’s father’s daughter’s daughter’s son. 

27. Father’s father’s son’s son’s daughter’s son. 

28. Mother’s father’s son’s son’s daughter’s son. 

29. Father’s father’s son’s daughter’s son’s son. 

*30. Father’s father’s daughter’s son’s son’s son. 

31, Father’s father’s son’s daughter’s daughter’s son. 

*32. Father’s father’s daughter’s son’s daughter’s son. 

*33, Father’s father’s daughter’s daughter’s son’s son. 

*34. Father’s father’s daughter’s daughter’s daughter’s son. 

35. Mother’s father’s son’s son’s son’s son. 

36. Mother’s father’s son’s daughter’s son’s son. 

*37. Mother’s father’s daughter’s son’s .son’s son, 

38. Mother’s father’s son’s daughter’s daughter’s son. 

*39. Mother’s father’s daughter’s .son’s daughter’s son. 

*40. Mother’s father’s daughter’s daughter’s son’s son. 

*41. Mother’s father’s daughter’s daughter’s daughter’s son. 

42. Father’s father’s son’s son’s daughter’s son’s son. 

*43. Father’s father’s son’s daughter’s son’s son’s son. 

*44. Father’s father’s daughter’s son’s son’s son’s son. 

*45. Father’s father’s son’s daughter’s daughter’s son’s son. 

46. Father’s father’s daughter’s son’s daughter’s son's son. 

*47. Father’s father’s daughter’s daughter’s son’s son’s son. 

*48. Father’s father’s daughter’s daughter’s daughter’s son’s son. 


(7i) Balasubrahmanya Pandya Thalairar v 
Subbayya 2V)ar( 1938) 65 I. A. 93,(1938). 
Mad. 551, 40 Bom. L. R. 704, 172 1. C. 724, 
(’38) A. PC. 34 ; Sakharam v. Bala- 
krishna (1925) 49 Bom. 739, 94 I. C. 
817, (’25) A. B. 451, must bo regarded as 
overruled: Virangauda JAngangauda v. 
Yelappa Shuiappa (1943) Bom, 259, 205 
t.C. 328, (’43) A. B. 56. 

(n) Mohandat v. Krishnabai (1881) 5 Bom. 597. 


(o) Ademmav. Ilamimnn Reddi (1938) Mad. 

260, (’37) A. M. 967. 

(p) The decision in Sundarar^raal v, Rangammi 

(1895) 18 Mad. 193, must be regarded a.s 
overruled. 

iq) Unitei Provinces Through Bepvdy Com- 
missioner Jlardoi V. Kanhaviulal d' Ors 
(1941) 16 Luck. 551, 192 I.C. 131, (’41) 
A. O. 337. 
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*40. Mother’s father’s son’s son’s son’s son’s son. 
fiO. Mother's father’s son’s son’s daughter’s son’s son. 

*51. Mother’s fatiier’s son’.s daughter’s son’s son’s .soji. 

*52. Mother's father’s daughter’s son’s .son’s son’s son. 

Mother’s father’s son’s daughter's daughter’s son’s son. 

.^)4. Mother’s father’s daughter’s son’s daughter’s son’s son. 

*. 10 . Mot tier’s father’s daughter’s daugliter’s son’s son’s son. 

*;■)(). Mot lier’s father’s daughter’s daughter’s daughter's son’s son. 

Seven descendants of father’s father, a degree lower (sons of nos. 42-48). 

Eitrht descendants of mother’s father, a degree lower (sons of nos. 4n-5()). 

* These are held to be heirs in Madras but are held not to be heirs in Allahabad 
according to Cdjadfuir pramd ' h ease. 

vVccording to the Patna vii^w no. l.'i will luime between no, 3 and no. 4 ; no. Ki 
bet weiMi no. 5 and no. (> ; nos. 17, 18 and 10 between no. 8 and no. 0. 

No. 28 is plaiH'd above Nos. 20 to 35 on account of his spiritual efileaey. Tt muse 
be admitted that the result is highly anomalous. It is futile to discuss it unless the case 
actually arises. 

11. -Pitri bandhus. 


1 . Father's maternal grandfather, 

2. Father's maternal grandfather’s son. 

3. Fathei’s paternal grandfath(‘r’s daughter’s son. 

4. Father’s maternal grandfather’s son’s son. 

5. Father’s maternal grandfather’s daughter's son. 

(i. Father’s patmuial grandfather’s son’s daughitu’s .son. 

7. Fatlu'r's paternal grandfather’s daughter's son’s siui. 

8. Father's maternal grandfather’s son’s .son’s son. 

0. Father’s paternal grandfather’s daughter's daughter's son. 

1(1. Father’s maternal grandfather's son's daughter’s .son. 

1 1. Father's mat(>rnal grandfalluu’s daughter’s son’s son. 

12. Father's maternal grandfather’s daughter’s daughb r's son. 

13. Father’s paternal grandfather's son’s son's daughter’s son. 

14. Father's paternal grandfather's son’s daughter's .son's son. 

15. Father’s paternal grandfather’s daughter’s son’s son’s son. 

1(). Father’s maternal gramlfather’s son’s son’s son’s son. 

17. Father's paternal grandfather’s son’s daughter's daughter', s son. 

IS. Father’s paternal grandfather’s daughti r's son’s daughter’s son. 

1!>. Father’s paternal gramlfather's daughter’s daughter’s son’s son. 

20. Father’s maternal grandfather’s son’s son’s daughter’s son. 

21. Father’s maternal grandfather’s son's daughter’s son’s son. 

22. Father's maternal grandfather’s daughter’s .son’s son's .son. 

23. Father's paternal grandfather's daughter's daughter’s daughter'.^ son. 

24. Father's maternal grandfather’s son’s daughter's daughter’s son. 

25. Father's maternal grandfather's daughter's son’s daughter’s son, 

25. Father’s maternal grandfather’s daughter’s daughter’s son’s son. 

27. Father’s maternal grandfather's daughter’s daughter’s daughter’s son. 

28. Father’s paternal grandfather’s son’s son’s daughter’s son’s son. 
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29. Father’s paternal grandfather’s son’s daughter’s son’s son’s son. 

30. Father’s paternal grandfather’s daughter’s son’s son’s soil’s son. 

31. Father’s maternal grandfather’s son’s son’s son’s sori’.s son. 

32. Father’s paternal grandfather’s son’s daughter’s daughter’s scui’s son. 

33. Father’s paternal grandfather’s daughter’s son’s daughter’s son’s soi'. 

34. Father’s paternal grandfather’s daughter’s daughter’s son's son's son. 

35. Father’s maternal grandfather’s son’s son’s daughter’s son’s son. 

36. Father’s maternal grandfather’s son’s daughter’s son’s son’s son. 

37. Father's maternal grandfather’s daughter’s son’s son’s son's son, 

38. Father’s paternal grandfather’s daughter’s danghf-er’s daught' i's son's son. 

39. Father’s maternal grandfather’s son’s daughter’s daughter s soil’s son. 

40. bather’s maternal grandfather’s daughter’s son s daughter’s son’s son. 

41. Father’s maternal grandfather’s daughter’s daughter’s son’s son’s son. 

42. Father’s maternal grandfather’s daughter’s daughter’s daughter’s sou’s son. 

43. Father’s paternal grandfather’s son’s son’s daughter’s son’s son’s son. 

i4. bather’s paternal grandfather’s son’s daughter’s son’s son’s son’s son. 

45. bat her’s paternal grandfather’s dauglitcr’s son’s son’s son’s son’s son. 

46. Father’s maternal grandfather’s son’s son’s son’s son’s son’s son. 

47. Father’s paternal grandfather’s son’s daughter's daughter’s son’s son’s son. 

48. Fatlu'r’s pat(‘rnal grandfather’s daiighti^r's son’s daughter's son’s son’s son. 

49. Father’s jiaternal grandfather’s daughter’s daughter’s son’s son’s son’s son. 

50. Father’s maternal grandfather’s son’s son’s daughter’s son’s son’s son. 

51. Father's maternal grandfather’s son’s daughter’s son’s son’s son’s son. 

52. Father’s maternal grandfather’s daughter's son’s son’s son’s son’s son. 

53. Father’s paternal grandfather’s daughter’s daughter’s daughter’s son’s son’s son. 

54. Father’s maternal grandfather’s son’s daughter’s daughter’s son’s son’s son. 

55. I^’athcr’s maternal grandfather’s daughter’s son’s daughter’s son’s son’s son. 

56. Father’s maternal grandfather’s daughter's daughter’s son's son’s son’s son. 

57. Father’s maternal grandfatlier’s daughter’s daughter’s daughter’s son’s son’s son. 

III. — Malri handhus. 


1. Mother’s paternal grandfather (r). 

2. Mother’s maternal grandfather. 

3. Mother’s paternal grandfather’s son. 

4. Mother’s maternal grandfather’s son. 

5. Mother’s paternal grandfather’s son’s son. 

6. Mother’s paternal grandfather’s daughter’s son (.s). 

7. Mother’s maternal grandfather’s son’s son. 

8. Mother’s maternal grandfather’s daughter’s son. 

9. Mother’s paternal grandfather’s son’s son’s son. 

10. Mother’s paternal grandfather’s son’s daughter’s son. 

11. Mother’s paternal grandfather’s daughter’s son’s son. 

He is preferred to No. 17 (t). 

12. Mother’s maternal grandfather’s son’s son’s son. 

13. Mother’s paternal grandfather’s daughter’s daughter’s son. 

14. Mother’s maternal grandfather’s son’s daughter’s son. 

15. Mother’s maternal grandfather’s daughter’s son’s son. 

16. Mother’s maternal grandfather’s daughter’s daughter’s son. 

17. Mother’s paternal grandfather’s son’s son’s son’s son. 

18. Mother’s paternal grandfather’s son’s son’s daughter’s son. 


(r) Kmhrmyya v. Pichamma (1888) 11 Mad, 
287. 

(i) Adit Narayon v. Mahabir Pramd (1921) 48 
I. A. 86, 6 Pat. L. J. 140, 60 I. C. 261, 


(’21) A. PC. 53. 

(0 Chenyiah v. Subbaraya (1930) .58 Mad. 
L.J. 562, 128 I.C. 172, (’30) A.M. 555. 


S.S4 
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19. Mother’s paternal grandfather’s son’s daughter’s son’s son. 

20. Mother’s paternal grandfather’s daughter’s son’s son’s son. 

21. Mother’s maternal grandfather’s son’s son’s son’s son. 

22. Mother’s paternal grandfather’s son’s daughter’s daughter’s son. 

23. Mother’s paternal grandfather’s daughter’s son’s daughter’s son. 

24. Mother’s paternal grandfather’s daughter’s daughter’s son’s son. 

25. Motlier’s maternal grandfather’s son’s son’s daughter’s son. 

26. Motlier’s maternal grandfather’s son’s daughter’s son’s son. 

27. Mother’s maternal grandfather’s daughter’s son's son’s son. 

28. Mother’s /laternal grandfather’s daughter’s daughter’s daughter’s son. 

29. Mother’s maternal grandfather’s son’s daughter’s daughter s son. 

30. Mother’s maternal grandfather’s daughter’s son’s daughter’s son. 

31. Mother’s maternal grandfather’s daughter’s daughter’s son’s son, 

32. Mother’s maternal grandfather’s daughter's daughter’s daughter’s son. 

33. Mother’s paternal grandfather’s son’s son’s son’s son’s son. 

34. Mother’s paternal grandfather’s son's son's daughter’s son’s son. 

35. Motlu'r’s paternal grandfather’s son’s daughter’s son’s son's son. 

36. Motlu'r’s paternal grandfather’s daughter’s son’s son’s son’s son. 

37. Mother’s maternal grandfather’s son’s son’s son’s son’s son. 

38. Motlier’s paternal grandfather’s son’s daughter’s daughter’s son’s son. 

39. Mother’s paternal grandfather’s daughter’s son’s daughter’s son’s son. 

40. Motln'r’s paternal grandfath(‘r’s daughter’s daughter’s son’s son’s son. 

41. Mother's maternal grandfather’s .son’s .son’s daughter’s son’s son. 

42. Mother's maternal grandfather’s son’s daughter’s son’s .son’s son. 

43. Mother’s maternal grandfather’s daugtlier's son’s son’s .son’s .son. 

44. Motli(‘r’s paternal grandfather’s daughter’s daughter’s daughter’s son’s son 

45. Mother’s maternal grandfather’s son’s daughter’s daughter’s .son’s son. 

46. Motlier's maternal grandfather’s daughter’s son’s daughter’s son’s son. 

47. Mother's maternal grandfather’s daughter’s daughter’s son’s son’s son. 

48. Motlier's maternal grandfather’s daughter’s daughter’s daughter’s son’s son 

49. Motlier’s pat(*rnal graiidfather’.s .son’s son’s son’s son’s ion’s .son. 

50. Mother's paternal grandfather’s son’s son’s daughter’s .son’s son's son. 

51. Motlier’s paternal grandfatlier’s son’s daughter’s son’s son’s son’s son. 

52. Motlu r’s paternal grandfather’s daughter’s si n’s .son’s son’s son’s son. 

53. ^fother's maternal grandfather's son’s son’s son’s son’s son’s son. 

54. Motlier’s paternal grandfather’s .son’s daughter’s daughter’s son’s son’s son. 

55. Mother’s paternal grandfather's daughter’s .son’s daughter’s .son’s son’s son. 

56. Mother’s paternal grandfather’s daughter’s daughter’s son’s .son’s son’s son. 

57. Mother's maternal grandfather’s son’s son’s daughter’s son’s son’s son. 

58. Motlier's maternal grandfather’s son’.s daughter’s son’s .son’s son’s son. 

59. Mother’s maternal gramlfather's daughter’s son’s son's son’s son’s son. 

60. Mother's patiu nal gramlfather’s daughter’s daughter’s daughter’s son’s son’s .son. 

61. Mother's maternal grandfather’s .son’s daughter’s daughter’s son's son’s son. 

02. ^fother’s maternal grandfather’s daughter’s son’s daughter’s son’s son’s son. 

63. Mother’s maternal grandfather’s daughter’s daughter’s son’s son’s son’s son. 

64. Mother’s maternal grandfather’s daughter’s daughter’s daughter’s son’s son’s son. 
The above lists are prepared on the basis of the decision and dictum in Kesari i^ingh's 

ca.so {n). But. nos. U.\ and 42-r>t)B of the Atmabandus, nos. 28-57 of the Pitribandhus, 
nos. 3:1-64 of the Matribandhus would be excluded by J^rijwo^a’s case {v) and a few 
others by Oajadhar prasad' n ca.se (w). 

(u) (11)2(1) 41) .Mad. D.'I f. V. e.'ll, (’26) A. AI. I (v) (1U38) A. L. J. 670, (’.W) A. A. 44.3. 

881. I (tc) (11)32) .')4 AH. 698, 138 l.C. 561, (’32) A.A. 617. 
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55. Bandhus who are descendants of remoter ancestors.— S. 55 

The bandhus for whom the order of succession is given in 
sec. 54, are all descendants of the great-grandfathers, the 
grandfathers and father of the propositus and of the propositus 
himself. It is necessary to consider the position in regard 
to the descendants of ancestors higher than the great-grand- 
fathers, vide chart on page 70A. The first cpu'stion that 
arises in respect of such bandhus is whether they fall under 
the heading Pitri bandhus and Matri bandhus or have to be 
classified into other classes. The importance of such a 
question may be illustrated thus Suppose the two rival 
claimants are (1) a descendant of mother’s father’s father 
and, therefore, admittedly a matri bandhu, and (2) a 
cognate descendant of father’s father’s father’s father. If 
the latter must be regarded as a pitri bandhu he will be preferred 
CO the former according to the decision in Muthusami v. 
Miithukumarasami (x). But it will be noticed that he is 
descended from an ancestor higher than the ancestor through 
whom the first claimant traces descent and ho does not 
appear among the pitri bandhus mentioned in sec. 49. If he 
falls under a different class which has to be given a different 
name such as (pitri-pitri bandhus), he, being descended from 
a remoter ancestor and not being a pitri bandhu, must yield to 
his rival. 

The question has never arisen before the Courts and may 
never arise. An instance of such a person being regarded as a 
bandhu, but without any rival claimant is that of the father’s 
father’s father’s father’s son’s son’s daughter’s son {y). Several 
judges in India have expressed the opinion that it is not possible 
to divide all bandhus into the three classes mentioned in the 
Mitakshara [sec. 46 (4)]. The Mitakshara itself does not 
say that all bandhus fall into three classes. Like the individual 
bandhus the classes mentioned in it may be regarded as illustra- 
tive and not as exhaustive. The opposite view is stated in the 
second proposition of the Madras High Court in Muttusami v. 
Muttuhumarasami (z) which runs thus : (2) That, as stated in 

the text of Vridha Satatapa or Baudhayana, they are of 
three classes ” 


(i) (lft96) 19 Mad. 405, 23 I.A. 83. I Cal. 518. 

iy) Manick Chand v. Jagat Settani (1890) 17 ! (z) (1893) 16 Mad. 23, 30. 
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Ss. It is true that the four propositions laid down in that case 

55,56 were generally approved in appeal and in Vedachela v. Subrci- 
mania (a) by the Judicial Committee. But in none of these 
cases was it necessary to deal with the question and too much 
should not be attached to such general approval. It is 
submitted that bandliiis descended from the higher 
ancestors should be classed into (1) pitri-pitri bandhus, 
(2) pitri-mat}i bandhus, (3) matri-pitri bandhus and (4) matri- 
matri bandhus and similarly for descendants of remoter ances- 
tors (b). It is on the assumption that all bandhus fall into three 
classes tliat some of the reasoning of the Allahabad High Court 
in Gajadhar Prasad v. Gavri Shankar (c) is based. 

56. Female bandhus in Bombay and Madras.— The 
bandhus mentioned in sec. 54 above are all males. The 
Mitakshara nowhere expressly mentions female bandhus. 
The nine instances there given are all instances of male bandhus. 
The Benares and Mithila schools follow the strict letter of 
the Mitakshara, and do not recognize females as bandhus. 
In Bombay and Madras, however, certain females are recognized 
as bandhus. 

Every female otlier than the daughter in Madras, and 
otlier tlian the daughter, sister and father’s sister, in Bombay 
who rank above bandhus, who, if she were a male, would have 
been an lieir, that is, who is related to the propositus by birth, 
witliin tlie limits of degrees for bandhus is regarded as a heritable 
bandhu. The following are instances 

IN BOMBAY, IN MADRAS. 


Brother’s daughter (d). 

Sister’s daughter (e). 

Paternal Uncle’s daughter (/). 
Paternal grandfather’s sister’s 
son’s daughter (//). 

(«) (1022) 4S r.A. :u'). 44 M:id. 7j3. 64 1 (J. 

402. (’22) A. rc 33. 

(h) Umiifthankar v. ^[u'<sanat Nnijcsioari (1018) 
3 I’at. L.J. 663, 48 l.C. 62:j. (’18) A I'. 1 ; 
JUimi lieddi/ V. danin /OvWy (1025) 48 .Mad 
722, 87 1,0. 600. (’2.5) A.M. 807, 800. 810 , 
Kalimuthu v. Amtmmuthu (103:>) 58 .Mad 
238, l,-)3 l.C. 107, (’31) A M. 611. 

(r) (1032) 54 All, 608, 138 I. 0. 561, (’32) 

A. A. 417. 

(d) linlkrUhna v. liamkrishna (1021) 45 Horn 
353, 50 I.O. 771, (*21) A. 11 180. 


Brother’s daughter (h). 
Brother’s son’s daughter {i). 


(e) IhittatreiHi v. Gamjabui (1022) 46 IJom. 541. 
(/) Kenclmva v. Girimalappa (1924) 51 I. A. 
368, 48 Bom. 560, 82 I. C. 906, (’24) 
A. PC. 20 (postponed to father’s slater’s 
son). 

((/) Bai Vijili v. Bai Prabhalakshmi (1907) 9 
Bom. L. It. 1129. 

(h) Vmkntambramamam v, Thayarammah 

(1898) 2 Mad. 263. 

(i) Jatfamiathan v. Adilakshmi (1940) Mad. 734, 

(’40) A. M. 545. 
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Under the Hindu Law of Inheritance (Amendment) Act Ss. 

2 of 1929, the son's daughter, the daughter's daughter and the sister 56, 56A 
inherit with gotraja sapindas, the son’s daughter succeeding 
immediately after the father’s father, the daughter’s daughter 
next after her, and the sister next after the daughter’s daughter : 
see sec. 43, nos. 13A, 13B and 13C. In Bombay, t] e sister 
had a higher place even before the Act and retains it. As to 
half-sister, see sec. 43, 13C (2). 

The female relation.s mentioned above are regarded as bandhus on the ground that 
“ any relative who is also a eognate may be treated as coming within the definition of 
bhinna gotra sapinda, and that the term ‘ sapinda,’ as used in ehap. ii, sec. vi, of the 
Mitakshara, includes females” {j). 

In Madras such females come after all the male bandhus {k). For the order in 
Bombay sec sec. 74. Amongst themselves they succeed in the order of propinquity. 


5 6 A. Heirs of an illegitimate son. — When the illegitimate 
son of a woman dies leaving his mother but no nearer heirs, she 
is entitled to succeed as heir in accordance with the general 
principles of Hindu Law (1). The illegitimate sons of a prosti- 
tute, though by different fathers, arc entitled to succeed to 
each other. Similarly, the legitimate son of one of such sons 
is entitled to succeed to them, and also to their legitimate 
sons (m). So if A and B are son and daughter of a woman 
living in adultery and A dies leaving B but no legitimate heirs, 
B is entitled to succeed to A (n). 

In the Madras case (o) on which the present section is based Devadoss, J., said: 
“ It is a misnomer to call the son of a dancing woman, whose paternity is unknown, 
an illegitimate son. The illegitimate son is one born out of wedlock, t’.e., no 
marriage was solemnized between the father and the mother. In the case of sons of 
prostitutes or dancing women the paternity is unknown and it is only an euphemism 
to call them illegitimate sons. In Roman law they are called Nullius Filius, Dancing 
women have their peculiar customs. Their status is recognized in Hindu society. 
Their customs have received the sanction of judicial decisions and the adoption of girls 
by them is recognized by law, and the daughters of dancing women inherit in preference 
to their sons.” 


The illegitimate son being an heir to hia father, the father also is an heir to him 
provided, of course, the illegitimate son dies without leaving any issue, widow or 
mother (p). 


{)) Balamma v. Pullayya (1895) 18 Mad, 168, 


ik) 

(0 


Narasimha v. ^fangam7ml (1890) 13 Mad. 
10 ; Rajah Verd'ata v. Rajah Suraneni 
(1908) 31 Mad. 321. 


Jagamath Gir v. Sher Bahadur Singh (193i 
57 All. 35, 153 I.C. 1078, (’35) A.A. 329. 


(w) Viswanatha v. Dorauwami (1925) 48 Mad. 
944, 91 I.C. 193, (’26) A.M. 289. 

(n) Dattatreya v. Matha Ba.a (1934) 58 Boni. 

119, 114 I.C. 821, (’34^ A, B. .36. 

(o) (1925) 48 Mad. 944, 943, 91 I.C. 193. (’26) 
A.M. 289, supra. 


(P) 


Suhratnania v. Rathnaieln (1918) 41 Mad 
44, 42 I.C. 656, (’IS) A.M. 1346 [F.B.]. ‘ 
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St. 57. Preceptor, disciple aud fellow-student.— In default of 

57-59 kindred, the property of a deceased Hindu, even though 
ho be a Sudra, passes to his preceptor; if there be no 
preceptor, to Ids disciple; and if there be no disciple, to his 
fellow-student. In determining who is a preceptor, a disciple 
or a fellow-student, the Court will only consider the imparting 
of purely religious instruction (q). 

Mitakslnua, th. 2, aec. 7. In the Madras case referred to above, it was held that 
the disciple nf an as(;etic 8udra, who left no kindred, was entitled to succeed to his estate 
80 as to prevent its escheat to Government. 

58. Hermits and members of religious orders— The heir 
to th (3 profierty of a liermit {V anaprastha) is his spiritual 
brother belonging to the same hermitage, to that of an 
ascetic (Sanyasi) a virtuous pupil, and to that of a student 
in theology {Bramachari) his religious preceptor. These 
heirs are entitled to succeed in preference to the kindred of the 
deceased. This rule applies only to members of the twice- 
born classes. It does not apply to Sudras unless some usage 
or custom to that effect is proved (r). 

Mitakshara, ch. 2, see. 8 ; sec sec. Ill below. The heirs mentioned in sec. 57 are 
not entitled to succeed except in default of kindred. The present section deals 
exclusively with suciicssion to the property of members of religious orders who belong 
to the twice-born classes. Sanyasis are members of the twicc-born classes ( 5 ). The heirs 
enumerated in this si'ction are entitled to succeed in j^fiority to the kindred of the 
deceased. 

59. Escheat. — (i) On failure of all the heirs mentioned 
above, the Crown takes hy escheat (t). Where the Crown 
claims by escheat, the onus lies on the Crown to show that 
the last proprietor died without heirs {u). 


(2) An estate taken by escheat is subject to the trusts 
and charg(!S, if any, previously affecting the estate (v), e.g,, 
maintenencfi of widows (iv) and mortgages created by a widow 


{q) Siim'iiDuni m w Secrdun/ of State for India 
(I'.ril) U Mad. 704, ()3 1. V. 059, (’21) 
A.M. .■):{7. 

(r) l\iiindii>i V. liiildrida^ji (IDlTi) 29 Horn. 108, 
20 l.r. 007. (’14) .\. 11. 110 LS:inva-i|; 
Dhiinwiiiiiramv. Viraprtndii/am{\SdQ) 22 
Mad. 202 ISiidra) ; Collector of Dacca v. 
Jaqat Cliinidcr (1901) 28 <'al. 008 (claim of 
preceptor's prceeptor allowed a-, proved 
l>v ciisfoinl ; Hum’s Chandra v. .4(ir 
Mahomed (1912) 40 dal. .'itO, 18 I.d. 474 
[Siidra] ; Somamndaram v. Vaithilim/a 
(1917) 40 Mad. 840, 41 I.C. .540, (*1H) 
A.M. 794 [Sudra] ; Sobhaddi v. Cohind 
(1924) 40 All. 010, 80 I. C. 579, (’24) 
A. A. 742. 


(«) (191.'-,) .29 Bom. 168, 174, 26 I.C. 007, (’14) 
A. 11. 110, iiifira. 

(t) Collector of Mnitvlipatam v. Caialy Venkata 
(1800)8 M.l. A. 500. 

ill) Cridhari Lull v. lienqal Gorernmeril (1868) 
12 M.T.A. 448, 10 W. 11. (P.C.) 52; 
Canpat v. Secretarii of IState (1921) 45 
Bom. 1106, 1110, 02 I. \ 109, (’21) A.B. 
128 ; [United Provinces through Deputy 
dommissiouer Eardoiv. Kanhaiyalal & 
On. (1941) 18 Luck. 551, 192 l.d. 131, 
(’41) A.O. 327. 

(r) (1860) 8 M.l. A. 500, 527, supra. 

(h>) Colab Koonwar v. Collector of Benares (1847) 
4 M.T.A. 216, 258. 
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for legal necessity (ic), but not to unauthorized alienations by 
widows {y). 

Succession after Reunion, 

60. Order of Succession among reunited members. - 

In Madras, it has been held that the share of a reunited member 
survives to the other members of the reunited family like 
the share of a member of a normal joint family [z). 

In Calcutta the opinion has been expressed that the principle of survi^ orship applies 
to reunited coparceners (a). 

The Madras High Court has expressed the opinion that reunited son has a 
preferential right of inheritance to one who remains separate (6). 

The following is the order of succession according to 
Viramitrodaya: 

(1-3) Son, grandson and great-grandson ; 

(4) reunited whole brother ; 

(5) reunited half-brother and separated full-brother (c) ; 

(6) reunited mother ; 

(7) reunited father ; 

(8) any other reunited coparcener ; 

(9) half-brother not reunited ; 

(10) mother not reunited ; 

(11) father not reunited ; 

(12) widow ; 

(13) daughter ; 

(14) daughter’s son ; 

(15) sister. 

Subject to the above, the succession goes to the sapindas, 
samanodakas and bandhus in the order and according to the 
rules set forth in secs. 43, 45 and 50 (d). 

As to reunion, sec secs, 342-344. 

The order of succession, according to the Smriti Chandrika, is as follows : (1) son, 

grandson, great-grandson, (2) reunited full-brother, (3) separated full-brother, (4) reunited 
half-brother, (5) reunited father or paternal uncle, (6) separated half-brother, (7) father, 
(8) mother, (9) virtuous widow, (10) sister, (11) sapindas, and (12) samanodakas. 

According to the Mayukha, the reunited member has in every case preference over 
the unreunited. But when there are separated full-brothers and reunited half-brothers, 
uncles and the like, the separated full-brother, etc., takes equally with the reunitec^ 
half-brother, etc. After the brother, the mother takes, then the father, then the wid w, 
then the sister, then the daughter, and after her the nearest sapinda. 

See Ghosc’s Hindu Law, 3rd ed., pp. 625-626. 


(x) Camly Venkata v. Collector of Masulipatam j 
(1867) 11 M.T.A. 619. 

(V) (1860) 8 M.I.A. .')00, r»27, supra. 

(?) SamudraLa v. Samudrala (1910) 33 Mad, 
165, 3 I.C. 741. 

(a) Jttsodtt V. (1890) 17 C.il. 33; Sham 


V. Court (1873) 20 W.ll. 197. 

(6) Nana v. Ramchandra (1909) 32 Mail. 377, 
382, .383, 2 I.C. 519. 

(c) Ranaxamiv. V enkatesa m IQ Mad. 

440. 

(d) Sarkar’f* Hindu Law, 7tn ed., p. 587. 


Ss. 

59,60 
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CHAPTER V. 

FEMALE HEIRS. 

Ss. 61. Female heirs: Bengal schoo]. -According to the 

61, 61A jjengal school no female coii/d inherit to a male unless she is 
expressly named as an heir in the texts. The result is that 
the only females recognized as heirs in that school are 
(1) the widow, (2) the daughter, (3) the mother, (4) the father’s 
mother, and (5) the father’s father’s mother (e). 

61 A. Fei?iale heirs: Mitakshara school. (/) Before the 
Hindu ]jaw of Inlieritance (Amendment) Act, 1929, the only 
fcTTiales recognized as lieirs in the Benares (/) and Mithila 
schools were (1) the widow, (2) tlie daughter, (3) the mother, 
(4) the fatlier’s mother, and (5) the father’s father’s mother. 
The exclusion of other females was founded on a text of Bau- 
dhayana which says : Women are devoid of the senses, and 
incompetent to inherit ” (g). Accordingly it has been held 
in Lahore that a sister’s son’s daughter is not an Iieir (/i). 

Neitlu^r the Madras nor the Bombay school follow the text 
of Baudhayana. These schools follow the text of Manu which 
says: “ To the nearest sapinda the inheritance next belongs ”, 
and they interpret the word sapinda ” to include females 
also (i). On that interpretation the Madras school has held 
that the brother’s daughter, sister’s daughter, brother’s son’s 
daughter and father’s sister are also heirs in the Madras Presi- 
dency [sec. 50]. The Bombay school has gone mucli further, and 
it includes in the list of female heirs not only the heirs recognized 
in the Benams, Mithila, and Madras schools, but also widows of 
gotraja sapindas [sec. 68 1. The recognition of widows of gotraja 
sapindas as heirs in Bombay has been placed by the Privy 
( V)uncil on the ground of usage (j ). But the widows of bandhus 
are not recognized as heirs anywhere ; for instance, a sister’s 
son’s widow (k). 

(2) Under the Hindu Law of Inheritance (Amendment) 
Act, 1929, which came into force on the 21st February 1929, 
the son’s daughter, the daughter’s daughter, and the sister 
(S. 43-13 A to 0) rank as lihirs in all parts of British India where 

(e) Guru Gobind v. Anand Lai (187i)) 5 Jii'iv'. 

LH. 15, 37 [F.J3.]. 

(/) Jaqan Nath v. Champa (1006) 28 Al' 307 ; 

Srimati Krishna v. fihait/a-Jiajni(ira(V.)'27) 

2 Luck. 43, 104 I.C. 155, (’27) A.O 240 ; 

Janq Bir v. Mst. Jamna (1931) 12 Lali. 

534, 135 T.C. 503, (’32) A. L. 37 [sister 

not an heii]. 

(-/) Lallubhoy v, Cassibai (1880) 5 Bom. 110, 


118, 7 l.A. 212, 231. 

(A) Bameshwar v. Mst. Ganapati Devi (1937) 
Lah. 525, 166 I.C. 753, (’36) A.L. 652. 

(i) Ba^mma v. PuUayya (1895) 18 Mad. 168, 

(j) (1880) 5 Bom. 110, 7 T.A. 212, 237, supra, 
{k) Bame&hwar v. Mst. Ganapati Devi (1937) 

Lah. 525. 166 T.r, 7.53 /’SAl X 1 6.59 



FEMALE HEIRS. 


77 


the MilaTcsham ia^^prevails. Before the Act they ranked as heirs 
only in the Bombay [s. 56 (1)] and Madras [s. 55] Presidencies. 

Before the Act, both the son’s daughter aiid the daughter’s 
daughter ranked as bandhus in Bombay and Madras. Under 
the Act, however, they both inherit as gotraja sapindas [s. 41], 
nos. 13A and 13B]. As regards the sister, she suci^eeded in 
Bombay immediately after the paternal grandmotln'r, and in 
Madras she succeeded as a bandhu. As regards her place in 
the order of inheritance in Bombay, the Act effects no change, 
and she will succeed immediately aft(T the paternal grand- 
mother as she did before the Act [s. 65j. In Madras, however, 
she will, since the Act, succeed immediately after the daughter’s 
daughter [s. 43, no. 13C]. 

62. Female heirs in Benares and Mithila. — The only 
females recognized as heirs in the Benares and Mithila schools 
before the Hindu Law of Inheritance (Amendment) Act of 1929 
were (1) the widow, (2) the daughter, (3) the mother, (4) the 
father’s mother, and (5) the father’s father’s mother. No other 
female was recognized as an heir (?). Under the Act, the son’s 
daughter, the daugliter’s daughter, and the sister also rank as 
heirs [s. 43, nos. 13A, 13B and 130]. 

63. Female heirs in Madras. — The Madras school 
recognizes not only the widow, daughter, mother, father’s 
mother, and father’s father’s mother as heirs, but also the 
females mentioned in sec. 56 above. This includes the son’s 
daughter, daughter’s daughter and sister who are now expressly 
named as heirs in the Hindu Law of Inheritance (Amendment) 
Act 2 of 1929, see sec. 6lA above. The Madras school does 
not admit the widows of gotraja sapindas as heirs (m). 

64. Female heirs in Bombay.— The Bombay school 
recognizes not only the widow, daughter, mother, father’s 
mother and father’s father’s mother as heirs, but also the 
following females 

(i) Sister, whether of the whole or half-blood. The 
sister is considered a sapinda by virtue of her affinity 
to her brother. She is also considered a gotraja sapinda as 
having been born in her bother’s gotra or family (n) [s. 65]. 

(l) Tirath Ram v. Afut, Kahan Devi (1920) 1 [widow of great-grandson of great- 

J.ah. 588, 598-594, 00 I.C. 101, (’21) grandfather of the deceased not an heirV. 

A.L. 149; Mst. Sujan Devi v. Janiri Mai Kanakammal v. Anmthamalhi (1914) 37 

(1920) 1 Lab. 608, 59 I.C. 124, (’20) A.L. Mad. 293, 2.'» T. C. 901, (’15) A. M. 18 

514. [brother’s widow net an heir! 

(?w) Balamma y. Puliava (1895) 18 Mad. 108 (n) Kesserbaiv. Valab {ViSQ) i Boro ^^8. 


Ss. 

61A.64 
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Half-sisters succeed as much as sisters of the whole blood 
[s. 66]. The sister is now expressly mentioned as an heir in 
the Hindu Law of Inheritance (Amendment) Act 2 of 1929 
[s. 43 (13 01 

The Mayukha expressly names the sister as an heir. The Mitakshara does not 
name the sister, but certain commentators of repute, such as Balambhatta and Nanda 
Fandita, say that in the term “ brothers” whom the Mitakshara does name, sisters are 
included (o). She is also expressly mentioned as an heir in Nilkhantha’s Commentary. 

The paternal uncle’s daughter is not a gotraja sapinda (p), but a bandhu [s. 56]. 

(2) Father s sister, whether of the whole or half blood. — 
Sec s. 74. 

(3) Widows of predeceased gotraja sapindas, that is, of 
sapindas and samanodakas (q), but not widows of bandhus 
or bhinna-gotraja sapindas (r). Thus the son, the father, the 
brother, the brother’s son, the paternal uncle, the paternal 
uncle’s son, are all gotraja sapindas of the deceased. There- 
fore, according to the Bombay decisions, the son’s widow ( 5 ), 
the step-mother (father’s widow) (t), the brother’s widow (n), 
the brother’s son’s widow (v), the paternal uncle’s widow (w), 
and the widow of the paternal uncle’s son (a;), are all sagotra 
sapindas of the deceased, and inherit as such. These widows, 
being sagotra sapindas, inherit necessarily before the bandhus. 
The above list is not exhaustive, but merely illustrative. See 
sec. 68. 


The widows of gotraja sapitidas arc recognized as heirs in the Bombay Presidency 
only. TIk'V were not regarded as heirs elsewhere {y). Act XVllI of 10.37 now makes 
the widow of a predeceased son and the widow of predeceased son’s predeceased son heirs 
throughout India (‘xcept under the Dayabhaga School. 

A gotraja sapinda is on(‘ born in the (jotra or family of the deceased. The expres- 
sion mgotra sapinda means of the same gotra and includes females that enter the gotra 
of the deceased by marriage. 

(4) Female bandJms mentioned in section 56 afeope.— These 
include the son’s daughter and daughter’s daughter, both 
of whom are now expressly mentioned in the Hindu Law of 
Inheritance (Amendment) Act 2 of 1929. But they now 
inherit with gotraja sapindas [s. 43, nos. 13A and 13B]. 


(o) Kesnerab'ii v. Valub (1880) 4 Bom. 188, 107, 

204. 

(p) Kriuhnabai v. AV,s/(r/(’ (1020) 22 Bom, L.R. 

1102, r.O l.C. .511, (’20) A.B. 237. 

(g) Lallnbhoy v, Cassibai (1880) 5 Bom. 110, 
7 I. A. 212 ; lakshmibai v. Jaymvi (1869) 
0 Bom. H.C. 152. 

(r) Vallabhdas v. Sakarbai (1901) 25 Bom. 281. 
(») Roopchand v, Poolchand (1824) 2 Bor. 670. 
(t) (1880) 4 Bom. 188, 208, supra. 

(w) Nahalchand v. Uemrhand (1885) 9 Bom. 31. 


Madhavram v. Dace (1807) 21 Bom. 730. 
Rachani v. Kalingapa (1892) 16 Bom. 716 ; 
Raghunath Shankar v, Laxmibai (1035) 59 
Bom. 417, 37 Bom. L. R. 150, 157 I. C. 
658, (’35) A. B. 298. 

(1880) 5 Bom. 110, 7 I. A. 212, supra, 
Ananda Bibee v. Nownit Lai (1883) 9 Cal. 
315, 317-22 ; Balatnma v. Pullayya (1805) 
18 Mad. 168 ; Thayammal v, Annamala 
(1896) 19 Mad. 35 ; Kanakammal v. Anan- 
thamuthi (1014) 37 Mad. 293, 25 l.C. 001, 
(’1.5) A.M. 18. 
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65. Sister’s place as an heir in the Bombay Presidency.— 

(1) A sister is an heir in the Bombay Presidency [s. 64 (1)], 
and she inherits immediately after the paternal grandmother 
both under the Mayukha and the Mitakshara as interpreted 
in Bombay (z). Her place in the order of succession is not 
affected by the Hindu Law of Inheritance (Amendment) Act 
2 of 1929 [s. 43 (130)]. See s. 72 (12) and s. 77 ( 12). 

Both under the Mayukha and the Mitakshara as inter- 
preted in Bombay, a sister does not take before a full-brother’s 
son (a). In cases governed by the Mayukha, she takes even 
before a half-brother (6), and half-brother’s son (c), but not 
in cases governed by tlie Mitakshara (d). See ss. 72 and 77 
be!<)w. 

The sister takes before a paternal uncle (e), a paternal uncle’s son (/“), a paternal 
uncle’s son’s son (g), or a more remote paternal male relative {h). She also takes before 
a son’s widow (i), a step-mother (j), a brother’s widow (fc), or a paternal uncle’s 
widow (1) all of whom are widows of gotraja sapindas [s. 68]. She also succeeds in 
X)reference to a paternal step-grandmother (w). 

(2) Sisters take absolute estates in severalty, and not as 
joint tenants in Bombay (n). 

66. Half-sister as an heir in the Bombay Presidency.— A 
half-sister is an heir in the Bombay Presidency and she 
inherits, in cases governed by the Mitakshara, immediately 
after the full-sister (o), and in cases governed by the Mayukha 
after the half-brother (p). Her place in the order of succes- 
sion is not affected by the Hindu Law of Inheritance (Amend- 
ment) Act 2 of 1929 [s. 43 (13C)]. 

A half-.sister takes before a step-mother (q), a paternal uncle (r), or a paternal uncle’s 
widow («). 

67. Father’s sister as an heir in the Bombay Presidency. — 

See s. 74 . 


( 2 ) West and Biihler, 4th evi., 100-110 ; Venaj/erk 
V, Lu.tumeebaee (1864) 9 M.l.A. 520 
in App. from 1 Bom. H. C. 117 (a Mayu- 
kha caso] ; Lallubai v. Manknvarbai 
(1878) 2 Bom. 388, 421, 44.5-446 ; Kesserbai 
V. Valah (1880) 4 Born. 188 ; VithaUhis v. 
Jeshubai (1880) 4 Bom. 219, 221 ; Bhatjtmn 
V. Warubai (1908) 32 Bom, 300. 

(tt) Mulji V. Oursandas (1900) 24 Bom. .563. 

(h) Sakharam v. Sitabai (1879) 3 Bom. 353. 

(c) (1908) 32 Bom. 300, supra ; Ilari Annaji 
V. Vasudev (1914) 38 Bom. 438, 441, 23 
I.C. 944, C'14) A.B. 134. 

id) West and Biihler, 4th ed., 105-106 ; (1900) 
24 Bom. 563, 573, 579, supra ; ^914) 38 
Bom. 438, 23 I.C. 944, ('14) A.B. 134, 
supra. 

(e) See Trikam v. Nat?ia (1912) 36 Bom. 120, 
12 I.C. 359 [half-sister Mayukha]. 


(/) (1864) 9 M.l.A. 520, in App. from 1 Bora. 
H.C. 117, supra. 

(a) Biru V, Khandu (1880) 4 Bom. 21 1. 

(A) Dhondu V. (jangabai (1879) 3 Bom, 369, 

(i) Vithaldas v. .Jeshubai (1880) 4 Bom. 219, 221. 
(}) Lakshmix. Dada (1879) 4 Bom. 210. 

{k) Hudrapa v. Irava (1904) 28 Bom. 82. 

(/) (1880) 4 Bom. 188, supra. 

(m) lAngangowda v. Tulsawa (1915) 17 Bom. 

L.ll. 315, 28 I.C. 588, (’15) A.B. 48. 

(n) Rindabai v, Anacharya (1891) 15 Bom. 206. 

(o) West and Biihler, 2nd ed., p. 186 ; Jana v. 

Rakhma (1919) 43 Bom. 461, 52 I.C. 8, 
(’19) A.B. 12. 

(p) (1880) 4 Bom. 188, 207-209, supra. 

(q) (1880) 4 Bora. 188, supra. 

r) (1912) 36 Bora. 120, 12 I.C. 359, supra. 

s) (1880) 4 Bom. 188, supra. 


Ss. 
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68. Widows of gotraja sapindas as heirs in the Bombay 
Presidency.^The succession of widows of gotraja sapindas 
[sec. 64 (t5)] is governed by the following rules 

(i) No widow of a gotraja sapinda can inherit until 
after “ the compact scries of heirs ’’ [ending 
with the brother’s son {t)], nor until after the 
sister and half-sister {u). 

(it) Subject to the above rule aTid provided that there is 
no existing male gotraja sapinda within the six 
degrees of the line to which her husband 
belonged (i;), the widow of a gotraja sapinda 
stands in the same place as her husband, if living, 
would have occupied. 

{iii) Where the contest lies between the widow of a 
gotraja sapinda representing a nearer line and a 
male gotraja sapinda representing a remoter line, 
the former inherits by preference over the 
latter (w), 

(iv) Widows of gotraja sapindas may succeed to the 
estate of a male or to that of a female. In the 
former case, they take a widow’s estate ; in the 
latter, an absolute estate [secs. 170 (2), 171 (2)]. 

(e) A widow who has remarried is not entitled to inherit 
as a gotraja sapinda in the family of her first 
husband (ir). But unchastity at the time when 
the succession opens is not a disqualification to 
inherit as a gotraja sapinda (y). 


'J’he series of heirs beginning with the son and ending with the brother’s son is 
called “ tho compact series of heirs.” No widow of a gotraja sapinda can inherit before 
any of these heirs (z). Nor can she inherit before the sister or half-sister (a). A son 
is the nearest male gotraja sapinda of the tlcccascd owner ; therefore, the first in the 
series of widows of gotraja sapindas is the son’s widow (&). Then comes the grandson’s 
widow, and then the great-grandson’s widow. 


(l) JVuhalr/umd v. Uemc/iand (l«8r)) 1) Jiom. 3J, 

34 (note:). 

(m) Vithaldas v. Jashubai (18S0) 4 Bom, 219, 

221. Note tliat tlie son’s widow is tho llrst 
in the series of widows of ijotraja sai*iadas. 
(r) Lallubhoy v, Cassibai (1880) 5 Bom. 110, 7 
J.A. 212, in app. from 2 Bom. 388; 
Rachara v, Kalingapa (1892) 16 Bom. 716, 
720 ; Kashibai v. Moreshwar (1911) 35 
Bom. 389, 11 I.C, 560 ; Basamjarda v. 
Basanqavda (1015) 39 Bom. 87, 127 I.C. 
167, (’14) A.B. 202 ; Ambaidas v. Jijibhai 


(1912) 14 Born. L. 11. 261, 14 I.C. 979 [a 
Mayukha case], 

(?o) (1892) 16 Bom. 710, 718, stipra ; (1915) 39 
Bora. 87, 27 I.C. 167, (’14) A. B. 202, 
supra. 

(x) Pranjiran v. Bai Bhiki (1921) 45 Bom. 

1247, 63 I.C. 947, (’21) A.B. 57. 

(y) Akoba Laxman v. Rai Genu (1941) Bom. 438, 

197 I.C. 1.57, (’41) A.B. 204. 

(z) (’885) 9 Bom. 31, 34 (note), supra, 

(a) (1880) 4 Bom. 219, 221, supra. 

(b) (1880) 4 Bom, 219, 221, supra. 
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The male next after the grcat-gandson is the daughter’s son. But he is not a gotraja 
sapinda, for he belongs to a different (jotra or family. 68''70 

The next male is the father. The male gotraja sapindas of the deceased in his father’s 
line arc his (1) brother, (2) brother’s son, (3) brother’s son’s sou, (4) brother’s son’s son’s 
son, (5) brother's son’s .son’s son’s son, and (6) brother’s son’s son’s son’s son’s son. The 
father's line begins with the father and end.s with tlie brother’s son’s son’s son's son’s 
son. The father being the first in his line, the step-mother (fathtr's widow) is the first 
in the series of widows of gotraja sapindas in the father’s line, and f^ln' takes before 
the brother’s widow who is the second in the said series. But she is not entitled to 
irdicrit if there exists any lineal descendant of the father as far as the nixlh degree, 
that is, if there be a brother, a brother’s son, a brother’s son’s sen, a brother’s son’s 
son’s son, a brother’s son’s son’s son’s son, or a bietlier’s son’s son’s son’s son’s son. 

Sec cl. (ii) of this section. 

Suppose now that the contest is between a brother's widow and a paternal uncle. 

The husband of the brother’s widow, that is, the brother, belongs to the father’s line 
and the paternal uncle belongs to the father’s father’s line, that is, a remoter line. The 
brother’s widow is therefore entitled to succeed before the paternal uncle. See cl. (iii) 
of this section. 

Foiinddtion of the right oj widow of predeceased gotraja sapindas to inherit. — The right 
of these females to inherit rests mainly on the ground of positive acceptance and 
usage (c). 

Illustration. 

A dies leaving a widow, a widow of a predeceased brother, and a paternal uncle. 

On A’s death, his widow will succeed to the estate. The next heir, on the widow’s death, 
is the widow of A’s brother, and not the paternal uncle of A, the reason being 
that the husband of A’s brother’s widow (that is, A’s brother) belongs to A’s father's 
line, while A’s paternal uncle belongs to A' s father's father's line which is a remoter line. 

On the death, however, of the brother’s widow, the heir to A’s estate will be his paternal 
uncle. A’s widow takes a widow’s estate in her husband’s property. The brother’s 
widow also takes a widow’s estate [s. 170]. The paternal uncle takes the property 
absolutely and on his death it will pass to his own heirs. 

69. Widows of samanodakas as heirs in the Bombay 
Presidency.- -fke widows of predeceased samanodakas [s. 40J 
are held to be heirs in the Bombay Presidency (d). 

70. Daughters of descendants, ascendants and collaterals 
as heirs in the Bombay Presidency.— The female descendants 
of the propositus and of his ancestors are bandhus in the 
Bombay Presidency [s. 56], 

(c) Lulloobhoi/ V. Cassibai (1880) 7 I. A. 212, (d) Lakshmibai v. Jayram (1869) 6 Bom. b . C. 

237, 5 Bom, 110, 124. A. C. 152. 
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CHAPTER VI. 

ORDER OF SUCCESSION TO MALES IN THE 
BOMBAY PRESIDENCY. 

Ss. 71. Succession in the Bombay Presidency. — ( 1 ) The order 

71, 72 of succession to males in the Bombay Presidency is different 
from that in other parts of British India where the Mitakshara 
law prevails. Tjie difference arises from the fact that the 
Bombay school recognizes as heirs certain females who are not 
recognized as heirs in other parts of British India [ss. 64-70]. 

(2) In the Bombay Presidency itself there is a difference 
between the order of succession in cases governed by the 
Mitakshara and that in cases governed by the Mayukha 
[s. 12 ( 2)1 

72. Order of succession incases governed by the Mitak- 
shara- following is the order of succession to males among 
sapindas in the Bombay Presidency in cases governed by 
the Mitakshara:— 

1-G. Son, son’s son (whose father is dead), and son’s 
son’s son (whose father and grandfather are both 
dead). These inherit simultaneously. Under Act 
XVIII of 1937 the widow, the predeceased son’s 
widow, and the widow of a predeceased son of a 
{)redeceased son, are also recognized as heirs. 
(See sec. 43.) 

Soo notes to s. 43, nos. 1 — 3 and 4. 

7. Daughter — 

See s. 43, no. 5, notes (1), (5), (6) and (7). 

Jn the JhDinbay Presidency, daughter’s do not take as joint tenants 
witli benelits of survivorship, but they take as tenants-in-common. 
Further, a daughter in that Presidency does not take a limited 
estate in her father’s property, but takes the property absolutely. 
I’hus if a Hindu governed by the Bombay school dies leaving two 
(laughters, eacli daughter takes an absolute interest in a moiety of her 
fatluu’s estate, and holds it as her separate property, and on her 
death her .share will pass to her own heirs as her stridhan («) [s. 170], 

8. Daughter’s son — • 

See notes to s. 43, no. 6. 

(e) Btunprthibai v. Kahniijirav (1887) 11 Bom. 453 ; Viihappa v. Santri (1910) 34 Bom. 

285 ; Gulappu v. Tai/awa (1907) 31 Bom. 510, 7 I.C. 445. 
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9. Mother— S. 72 

See notes to s. 43, no. 7. 

As to a step-mother seo no. 27 (post). 

10. Father. 

1 1 . Brother — 

(i) of the whole blood. 

(ii) of the half-blood. 

A brother of the full blood succeeds before a brother of the half-blood 
Sec notes to s. 43, no. 9 ; see also s. 44. 

12. Brother’s son — (el) 

(i) of the whole blood. 

(ii) of the half-blood. 

Sons of brothers of the whole blood succeed before sons of brothers 
of the half-blood. Sec notes to s. 43, no. 10 ; see also s. 44. 

13. Grandmother (father’s mother) — 

Sec note to no. 14 below. 

14. Full sister — 

Her place in the order of succession is not affected by the Hindu Law 
of Inheritance (Amendment) Act 2 of 1929 [s. 43 (130)1. See s. 64 (1) 
and 8. 65. 

15. Half-sister — 

Sec s. 43, No. 130, s. 64 (1) and s. 66. 

The three remote descendants of the deceased. 

1 6 . Grea t-gr eat-gra ndson— 

It is not settled whether nos. 16, 17 and 18 succeed before or after no. 

19. In Appaji v. Mohanlal (/), the question was raised, but 
not decided. 

1 7 . Great-great-great-grandson . 

1 8. Great-great-great-great-grandson. 

Widows of 4 male lineal descendants of the deceased. 

19. Great-grandson’s widow. 

{el) Nnhalchand v. Bemchand (1885) 9 Bom. 31 I (/) (1930) 54 Bom. 664, 611, 127 I.C. 385, (’30) 

(takes before brother’s son’s widow). I A.B. 273 [F.B.]. 
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S.72 20. Great-great-grandson’s widow. 

21 . Great-great-great-grandson’s widow. 

22. Great-great-great-great-grandsoji’s tvidow. 

The 4 remote descendants of the brother. 

23. Brother’s son’s son. 

Ho does not succeed before but succeeds after thes on’s widow (?’) [no. 17]. 

24. Brother’s son’s son’s son. 

25. Brotlier’s son’s son’s son’s son. 

20. Brother’s son’s son’s son’s son’s son. 

Widows of father, brother and brothefs descendants. 

27. ^Ui])-mothcr (r/). 

28. Jirother’s widoio (A). 

29. Jirotlier’s son’s tvidow {i). 

30. Brotlier’s son’s son’s tvidow. 

31 . Ih’other’s son’s son’s son’s widow. 

32. Brother’s son’s son’s son's son’s tvidow. 

33. Brotlier’s son’s son’s son’s son’s son’s widow. 

Father s father and his 0 descendants. 

34. Father's father. 

34A. Fon's daughter. 

34B. Daughter s daughter. ^ See s. 43, nos. 13A, i 3B and i3D. 

i 

34C. Sister's son (j). J 

35. Paternal uncle. 

(1) of the whole blood. (2) of the half-blood. 

3G. Paternal uncle’s son. 

He takes before no. 42. {Rachaua v. Kalingapa (1892) 16 Bom. 716). 

(,j) Ilukhmabai \. Tukaram {IHHI) 11 Jioin 47 87, 27 I.C. 167, (’14) A.B. 202 (takes 

takes before half-brother’s widow ; liiisso- before pat. uncle’s aon). 

hai V, Zoolekhabai (1895) 19 Bom. 707 (i) MadJmmram Dace (189^ 21 Bom. 739. 

(takes before paternal uncle’s son). (j) AvJmbai Keshai Bando<'hand{\'d\\)ltio\i\. 

(h) liasangaala v. Ihimngacda (IQlb) 39 Bom. 250, 195 I.C. 172, (’41) A.B. 233. 
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37. Paternal uncle’s son’s son. S. 72 

Ho takes before no. 42. {Kashibai v. Moreshwitr (1911) 35 Bom. 389), 

38. Paternal uncle’s son’s son’s son. 

39. Paternal uncle’s son’s son’s son’s son. 

40. Paternal uncle’s son’s son’s son’s son’s son. 

Widows of father's father and his 6 descendants. 

41 . Father’s Hte])-mother. 

42. Paternal uncle’s widow. 

She takes before father’s sister {k). 

43. Paternal uncle’s son’s widow. 

44. Paternal uncle’s son’s son’s widoiv. 

45. Paternal uncle’s son’s son’s son’s widow. 

46. Paternal uncle’s son’s son’s son’s son’s widoiv. 

47. Paternal uncle’s son’s son’s son’s son’s son’s 

widow. 

The ^rd agnate female and the ^rd agriate male ancestor, 
and the latter's 6 descendants. 

48. Fatlier’s fatlier’s mother. 

49. Father’s father’s father. 

50. Father’s paternal uncle. 

51. Father’s paternal uncle’s son. 

52. Father’s paternal uncle’s son’s son. 

53. Father’s paternal uncle’s son’s son’s son. 

54. Father’s paternal uncle’s son’s son’s son’s son. 

55. Father’s paternal uncle’s son’s son’s son’s son’s son. 

Widows of father's father's father and his 6 descendants. 

56. Father’s father’s step-mo^Aer. 

57. Father’s paternal uncle’s widow. 

(k) Raghunalh Shankar v. Laxmibai {1935) 59 Bom. 417, 157 1.C. 658, 37 Bom. L. B. 150 {'So) A.B. 298. 
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58. Father’s paternal uncle's son’s widow, 

59. Father’s paternal uncle’s son’s son’s widow. 

60. Father’s paternal uncle’s son’s son’s son’s widow. 

61. Father's paternal uncle’s son’s son’s son’s son’s 

widov). 

62. Father’s' paternal uncle’s son’s son’s son’s son’s 

son’s widow. 

The remaining sapindas and their widows. 

63-70. The 4th agnate female and the 4th agnate male 
ancestor and the latter’s 6 descendants, one after 
another (1). 

71-77. Widows of gotraja sapindas nos. 64 to 70, one 
after another (1). 

73. Order of succession among samanodakas. — Failing 
sapindas and their widows (sec. 72), the inheritance goes to 
Samanodakas according to the rules stated in sec. 45 above. 

74. Order of succession among bandhus. — Failing sama- 
nodakas, tlie inheritance passes to bandhus according to the 
rules laid down in secs. 46 to 54 and 56 above. As regards 
the succession of bandhus, there is no difference between 
the Mitakshara and the Mayukha (m). 

Father s -Ac(;ording to S. 56, the father’s sister 

should be a bandhu, but according to the Mayukha, she is a 
gotraja, sapinda ; she comes in before bandhus, but after 
all the gotraja sapindas (/;), for instance, a father’s paternal 
uncle’s son (o), a paternal uncle’s widow (p). It is not clear 
whctlier, under the Mitakshara as interpreted in Bombay, 
she is a gotraja sapinda or a bandhu. But she is not more 
remote than a Bandhu (q). 

In S(Ujuna v. Sadasiv (q) it was held that the father’s half-sister, though a female, 
being a bandhu exparte paterna is entitled to preference over the mother’s brother, who 
though a male, is a bandhu exparte materna, 

Thi.s leads u.s to the question as to what are the principles to be applied in a contest 
between a male bandhu and female bandhu. In Jialkrishna v. Ramkrishna (r) it was 

(l) Am’icudas v. Jijihai (1912) 14 Ikan. L.lt. («) Haneshv. d'ac/Ait (1903) 27 Bom. 610. 

261, 14 l.C. 971. (p) Kaghunath IShankar v. Laxmi Bai (lO.S.'i) 

(m) rarol Bapalal v. Mehta Ilarilal (189.')) 19 59 Bora. 417, 37 Bora. L.R: 150, 157 

Bora. 631. l.C. 658, (’35) A.B. 298. 

(n) Vijiarangnvi v, Lakshuman (1871) 8 Bom. (?) (1902) 26 Bora. 710. 

H.C.O.C. 244, 261, 263. (r) (1920) 45 Bora, 353, 59 1.C.771,(’21)A.B. 189. 


Ss. 

72-74 
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held that a mother’s sister’s son should be preferred to a brother’s daughter. This 
decision is in direct conflict with the previous decision which was not cited either in the 
arguments or in the judgment. In Kenchava v. Oirimalappa {s) the Privy Council left the 
question open and held that the father’s sister’s son (a male bandhu exjkirte is 

to be preferred to the father’s brother’s daughter (a female bandhu of the same d< gi ('e). 

In Bai Vijli's case (<), a mother’s sister’s son’s son, who is an atmy-biMidhu was 
preferred to a father’s father’s sister’s son’s daughter who is a pitri-baudhu. 

75. Strangers as heirs— See secs. 57 and 58 above. 

76. Escheat.— See sec. 59 above. 

77. Order of succession in cases governed by the Mayukha.— 

The following is the order of succession to males in cases 
governed by the Mayukha [u) : — 

1-6. Same as S. 72. 

7. Father. 

8. Mother — 

Sec notes to sec. 72, no. 7, and notes to sec. 43, no. 7. 

9. Full brothers along with sons of full brothers who 

are dead — 

This rule does not go beyond brothers and brother’s sons {v). Hence 
an uncle’s son’s son’s son docs not take equally with, but is postponed 
to, an uncle’s son’s son {w). As to the place of the half-brother, 
see no. 13 below. See Mayukha, ch. iv, sec. 8, v. 20, 

10. Full brother’s son — 

With the brother’s son ends “ the compact series of heirs.” In default 
of brother’s sons, the inheritance passes to gotraja sapindas, the 
first amongst them being the paternal grandmother [no. 11]. See 
Mayukha, ch. iv, sec. 8, v. 18. 

11-12. Same as S. 72. 

13. Father’s father and half-brother, in equal shares (x ) — 

This is obsolete {y). It is highly probable that the High Court of Bombay 
will in cases governed by the Mayukha adopt the same order of succes- 
sion as that in cases governed by the Mitakshara, at lea.st after no. 12. 
The order of succession after no. 12 will probably be (1) half-brother, (2) 
half-sister, (3) half-brother’s son. The order of succession will thence- 
forth be the same as that in cases governed by the Mitakshara as 
interpreted in Bombay, that is, as in ss. 72-76. As to the father’s 
sister, see s. 74. 


(«) (1924) 51 I, A. 368, 370-377, 48 Bom. .569, 
82 I. C. 906, (’24) A. PO. 209. 

{t) Bai Vigli v. Bai i*rabhalakiihmi{lQ07) 9 Bom. 
L. li. 1129. 

(u) Mayukha, di. iv, s. 8. 

(r) Chandika Bakhsh v. Muna Kuar (1902) 29 
I.A. 70, 74, 24 All. 273, 280. 


(to) Uaribhai v. Mathur (1923) 47 Bom. 940 
77 [.0. 224, (’24) A. B. 140. 

{x) Vithalrao v. Ramrao (1900) 24 Bom. 317 
338. 

(y) Sakharam v. Sitabai (’.879) 3 Bom. 353, at 
p. 363 ; KfSHerbai v. Valab (1880) 4 Bo;n 
188, 207-208. 


Ss. 

74-77 
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ORDER OF INHERITANCE TO MALES ACCORDING 
TO DAYABHAGA OR BENGAL SCHOOL. 

Ss. 78. Heritable property.— Tlie property of a deceased Hindu 

78, 79 governed by tlie Dayabliaga law passes by succession, including 
his share in undivided property {z). 

Tlio Dayabhaya of Jimuta Vahana is the leading treatise of the Bengal school. The 
present Chapter deals with the order of succession according to the Dayabhaga. 

According to the Mitakshara law, the interest of a deceased coparcener passes on his 
death to other ineinbers of the coparcenary by survivorship. The Dayabhaga law does 
not recognize the right of survivorship as between coparceners. 


79. Spiritual benefit the governing doctrine. — Succession 
according to the Bengal school is governed by the capacity 
for conferring spiritual benefit (a). Spiritual benefit, however, 
is not always the guiding principle of inheritance, and in cases 
not contemplated by the Dayabliaga, the doctrine of propin- 
quity as propounded in the Mitakshara may be applied. 

Tn Akshay Chandra v. Hari Das (6), Mitra, J., observed that in all cases of absence of 
texts or precedents under the Dayabhaga law, the Court should have regard to the theory 
of propimiuity as adopted by Vijnaneswara. In that case the learned Judge said : 
“ Spiritual bench t, notwithstanding some authorities to the contrary, is not always 
the guiding principle of inheritanco under the Bengal school of law. The theory of 
spiritual benelit cannot apply to a good many cases of inheritance under the Dayabhaga 
school of law. Spiritual ellicacy as a principle guiding rules of succession must fail in the 
cases of all female relations. . , In most cases, propinquity, spiritual efficacy and natural 
love and affection run in the same lines and no difficulty arises, but whenever they run 
in different lines, Jiniutavahana was compelled to ignore spiritual efficacy and have 
recourse to other principles or express texts.” In a later case (c) Mukerji, J., declined to 
follow this view, and ob.served that the scheme of the Dayabhaga was radically different 
from and to some extent incompatible with the scheme of the Mitakshara and the one 
could not be made to supplement the other so far as the law of inheritanco was concern- 
ed, and that although the Dayabhaga might be silent so far as express enumeration 
went, it Avas not silent so far as the indication of the general principle according to which 
heirship was determined was concerned. In a recent case (d), however, the Court preferred 
the view taken by Mitra, J, 


Vaishnavas (worshippers of Vishnu) do not observe shradha and offer no oblations to 


their ancestors. But this docs not exclude 
inherit is based on the capacity to oiler pindus, 

{^) Durga Nath v. ChinldvioniiVJOi) 31 C«l. 314. 

(a) Vvru (Jobind v. Anand Lai (1870) 3 

L. K. 15 IF. 13.] ; Tagore v. 2'agore (IHl'I.) 

U Bonw. L. 11. 377, 334 1. A. Sup. Vol, 

47, 04 ; Digurnber v. Moti Lull (1883) 

S) Cal 503 [K. B.]. 

(t) (1908) 35 Cal. 731, 736; Toolsee Dass v. 


them from inheritance, for the right to 
and not on the actual offering of it (d). 

Luckhy money (1900) 4 C, W. N. 743. 

(c) Sambhu Chandra v. Kartick Chandra (1927) 

54 Cal. 171, 174, 97 I. C. 845, ('27) A. 
C. 11. 

(d) Nalinaksha v. llajani (1931) 58 Cal, 1392, 

134 I.C. 1272, (’31) A.C. 741. 
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It may be observed that in most cases spiritual efficacy and propinquity run on the 
same lines. The result is that the same persons who are heirs under the Dayabhaga 
law are also heirs under the Mitakshara law. But all persons who are heirs under the 
Mitakshara law are not heirs under the Dayabhaga law. The Dayabhaga excludes 
many cognates recognized as heirs by the Mitakshara. (Jognates are persons related 
to the deceased through a female. 

80. Doctrine of spiritual benefit. — The foundation of the 
doctrine of spiritual benefit is the Parvana Sradha ceremony. 
In the course of the ceremony the performer presents three 
different kinds of offerings to his deceased ance^dors, namely- 

(1) j)inda or an entire cake, called an undivided oblation ; 

(2) j)inda-lepas or remnants of the pinda which cling 

to the hand while mixing the ingredients of which 
the pmdas are composed, called a divided oblation ; 
and 

(3) libations of water. 

The pinda is offered to the three immediate paternal 
ancestors, that is, the fatlier, grandfather and great-grand- 
father, and the three immediate maternal ancestors, that is, 
the maternal grandfather, the maternal great-grandfather 
and the maternal great-great-grandfather. 

The pinda-lepas are offered to the three paternal ancestors 
next above those to whom the pinda is offered. 

The libations of water are offered to the seven paternal 
ancestors next above those to whom pindadepas are offered. 

He who offers a pinda and he to whom a pinda is offered 
are tlie sapindas of each other. 

He who offers pindadepas and he to whom they are 
offered are the sakulyas of each other. 

He who offers libations of water and he to whom they 
are offered are the samanodakas of each other. 

But this does not exhaust the list of sapindas, sakulyas 
and samanodakas. For a deceased Hindu does not merely 
benefit by oblations which are offered to himself : he ^Iso 
participates in the benefit of oblations offered to the paternal 
ancestors to whom he himself was bound to offer them while 
he was alive (e). The result is that persons connected by 
oblations presented to common ancestors become the sapindas, 

(0 Guru Oobind v. Anand Lai (1870) 5 Beng. L.B, 15, 37 [K.B.]. 
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sakulyas and sainanodakas of one another, according to the 
nature of the oblation presented to them. This accounts 
for a large number of other relations who are recognized as 
sapindas, sakulyas and samanodakas. 

Pindiis arc of three kinds in the following order of superiority (/) 

1. Those given directly to the deceased himself. 

2. Those given to his three paternal ancestors in which he participates. 

3. Tho.se which Ue was bound to give to his three maternal ancestors, but in 

which he does not participate. 

In each of these three descriptions of pindas, those presented by agnate descendants 
c)f a common ancestor are preferred to those presented by cognate descendants of such 
ancestor. 

“ Although the deceased has no right of participation in the oblations presented 
to his maternal ancestors, still, inasmuch as the three immediate maternal ancestors 
received oblations from him, and the agn.ate and cognate descendants of each offered 
pindas which the deceased was bound to give, there is thus created a heritable bond 
between him and his maternal kinsmen ” (^). 

81. Three classes of heirs.— The three kinds of offerings 
referred to in the preceding section give rise to three classes 
of heirs, according to the Dayabhaga law, namely, (1) sapindas, 
(2) sakulyas, and (3) samanodakas. 

The sapindas succeed before the sakulyas, and the sakulyas 
succeed before the samanodakas {h). 

The reason for this profcrenco is that pindas (undivided oblations) are considered 
to be of higher spiritual value than pindadepas (divided oblations) and pinda-lepas are 
considered to bo of higher spiritual value than oblations of water. 

82. Sapindas. — A Hindu governed by the Dayabhaga 
law is the sapinda— 

(1) of those to whom he is bound to offer stpinda while 
he is alive ; 

In this group are included his three immediate paternal ancestors, being his father, 
grandfather, great-grandfather, and his three immediate maternal ancestors, being his 
maternal grandfather, maternal great-grandfather, and maternal great-great-grand- 
father — altogether b relations. 

(2) of those who, on his death, are bound to offer a pinda 
to him ; 

In this group are included those persons to whom he stands in the relation of father, 
grandfather, and great-grandfather, namely, his son, grandson and great-grandson, and 
those persons to whom he stands in the relation of maternal grandfather, maternal great- 
grandfather, and maternal great-great-grandfather, namely, his daughter’s son, son’s 
daughter’s son and grandson’s daughter’s son — altogether 6 reletions. 


(/) Sarvadhikari, liud ed., pj). 701, 705. 
{(7) Sarvadhikari, 2nd cd., p, 704. 


(h) (h.ru Goiindw Anand Lai (1870) 5 lleng. L. 
K. 15, 38 [F.B.] ; Diqamher Roy v. Moti 
Xo«(1883) 9 Cal. 563 [F.B.]. 
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(3) of those who are bound to offer a pinda to the ances- S. 82 
tors to whom he is bound to offer a pinda, those ancestors 
being his three immediate paternal ancestors and his three 
immediate maternal ancestors ; 

and all of them are his sapindas (i). 

The 3rd set of sapindas may be divided into four groups as follow'S 

Firstly, the brother, brother’s son, brother’s son’s son ; jjatcrnal nnclc, paternal 
uncle’s son, paternal uncle’s grandson ; paternal granduncle, paternal granduncle’s 
son, and paternal granduncle’s grandson— altogether 9 relations. 

The brother is bound to offer 3 pivdas, one to each of the three paternal ancestors 
of the deceased, they being also his paternal ancestors. The brother’s son is bound 
to offer 2 pindas, one to his grandfather, that is, the owner’s father, and the other to his 
great-grandf ither, that is, the owner’s grandfather. The uncle and uncle’s son are bound 
each to offer 2 pindas, one to each of the two i)aternal ancestors of the deceased, namely, 
his grandfather and great-grandfather, who are also their grandfather and great-grand- 
father. The remaining five relations are bound each to offer 1 pinda, the brother’s son’s 
son to the owner’s father, the unde’s son’s s( n to the owner’s grandfather, and the grand- 
uncle, his son and grandson each 1 jnmla to the owner’s great-grandfather. This is 
a case where some or all of the three piUi,rnal ancestors of the deceased are also the paternal 
ancestors of the 9 relations mentioned above as will be seen from the following diagram : — 
great-grandfather 

]_ 

grandfather granduncle 


father un<;le son 


Owner brother son son 

I I 

son son 

I 

son 

Secondly, sister’s son, father’s sister’s son, grandfather’s sister’s son ; brother s 
daughter’s son, brother’s son’s daughter’s son ; paternal uncle’s daughter’s son, paternal 
granduncle’s daughter’s son ; paternal uncle’s son’s daughter’s son, paternal granduncle’s 
son’s daughter’s son — altogether 9 relations. 

Note. — The sister’s son offers 3 pindas, one to each of the three paternal ancestors 
of the deceased, they being his own maternal ancestors. The father’s sister’s son and 
the paternal uncle’s daughter’s son offer each 2 pindas, one to each of the two paternal 
ancestors of the deceased, namely, his grandfather and great-grandfather, they being 
their maternal ancestors. The brother’s daughter’s son offers 2 pindas, one to the father 
and the other to the grandfather of the deceased, they being his maternal ancestors. 
The remaining five relations each offer 1 pinda to one or other of the three paternal 
ancestors of the deceased that ancestor being their maternal ancestor. This is a case 
where some or all of the paternal ancestors of the deceased are the maternal ancestors 
of the 9 relations mentioned above. These are bandhus ex paterna c<f the Mitakshara 
school. 

(i) Guru Gobind v. ^nanci Lai (1870) 5 Beng. L. R. 15, 39 fF.B.]. 
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Thirdly, maternal uncle, maternal uncle’s son, maternal uncle’s grandson ; maternal 
granduncle, maternal grandunelc’s son, maternal granduncle’s grandson ; maternal 
grcat-grandunele, maternal great-granduncle’s son, maternal great-granduncle’s grandson 
- -altogether 0 relations. 

Note..- The mat(Tnal uncle offers 3 phidas, one to each of the three maternal 
ancestors of the deceased, they being his own ’paternal ancestors. The maternal uncle’s 
son, the mat('rnal granduncle, and the maternal granduncle’s son, each offer 2 pindas 
to two out of the three maternal ancestors of tlie deceased, these ancestors being their 
paternal ancestors. The^ remaining five relations each offer one pinda to one or other 
of the three 7naferual anccatoTn of the deceased, that ancestor being their paternal ancestor. 
This is a cas(! where some or all of the maternal ancestors of the deceased are the paternal 
ancestors of the 9 relations mentioned above. These are bandhus ea; materna ot 
the Mitakshara school. 

Fourthly, 7naternal aunt's son, maternal grandaunt's son and maternal great- 
grandaunt's son ; maternal uncle’s daughter’s son ; maternal uncle’s son’s daughter’s 
son ; maternal granduncle’s daughter’s son, maternal granduncle’s son’s daughter’s 
son ; maternal great-granduncle’s daughter’s son, maternal great-granduncle’s son’s 
daughter’s son — altogether 9 relations. 

Note. The maternal aunt’s son offers 3 pindas, one to each of the three maternal 
ancestors of the deceas(‘d, they being also his maternal ancestors. The maternal grand- 
aunt’s son, th(‘ maternal uncle’s daught(‘r’s son, and the maternal granduncle’s daughter’s 
son each offer 2 pindas to two out of the three maternal ancestors of the deceased, these 
ancestors being also their matcTnal ancestors. The remaining five relations each offer 
one pinda to one or other of the three maternal ancestors of the deceased, that ancestor 
being also their maternal ancestor. This is a case where some or all of the three maternal 
ancestors of the deceased are also the maternal ancc.stors of the 9 relations mentioned 
above. Tiiese relations also are bandhus ex parte materna of the Mitakshara school. 

It will thus be seen that there arc in all 48 male sapindas. To these are to be 
added the 5 female sapindas mentioned in the next section. The total number of sapindas 
is thus 53. 

Since sapindas succeed before sakulyas, and since the sapindas enumerated above 
comprise also several relations called bandhus in the Mitakshara, it is clear that bandhus 
also siieee(‘d before sakulyas. According to the Mitakshara law, bandhus do not succeed 
until after samanodakas. Tliis is the main point of distinction between succession 
according to the Dayabhaga law and succession according to the Mitakshara law. In 
other re.spects it will be found that the order of succe.ssion according to the Dayabhaga 
law, though arrived at by the application of rules based upon the doctrine of spiritual 
benetit, is more or less the same as in the Mitakshara law. See sec. 95. 

83. Female sapindas.— There are five female sapindas 
according to the Dayabliaga law, namely the widow, the 
daughter, the motlier, the father’s mother and the father’s 
father’s mother. No other female is recognized as an heir 
by the Bengal school. 

Tnere are no female heirs in the class either of sakulyas or samanodakas. 

The wife is the sapinda of her husband, for in the absence of male issue, she performs 
the funeral obsequies. The mother, the father’s mother, and father’s father’s mother 
are sapindas, for they share in the pindas or cakes offered to their respective husbands. 
The daughter is a sapinda, for though she herself does not offer any pinda, her son does so. 
See sec. 01 above. 



DAYABHAGA SUCCESSION. 


93 


84. Sakulyas.— A Hindu governed by the Dayabhaga Ss. 
law is the sakulya (1) of those to whom he is bound to offer 
pirda-le])a while he is alive, (2) of those who on his dcatli arc 
bound to offer pinda-lepa to him, and (3) of those who arc 
bound to offer pinda-lepa to those to whom he off(‘rs 1 ]i(‘ jyinda- 

lepa, 

and all of them are his sakulyas. 

Tlio sakulyas are all males. They arc — 

Firsts the 4th, 5th and 6th paternal male ancestors of the owner, being F\ F^ and 
F®, in the Table at p. 34 ; 

Secondly, his 4tli, 5th and 6th male descendants in the male line, that is, S'*, S^ and 
S”, in the said Table ; and 

Thirdly, the six male descendants in the male line of the 4th, 5th and 6th paternal 
male ancestors, and the 4th, 5th and 6th male descendants in the male line of his father, 
grandfather, and great-grandfather, that is, to x’ in the line of F^, F^ and F^ and 
x* to in the lines of F'^ to F'*, in all 27 relations. 

The total number of sakulyas is thus 3 -f- 3 -f 27— 33. 

T 10 Mitaksliara does not recognize sakulyas as a distinct class ; they arc nrerged in 
tlu* group of gotraja sapindas. 

Too sakulyas are all agnates, that is, persons connected with the deceased by an 
unbroken line of male descent. None of them is a cognate, that is, a person related 
to the deceased through a female. But the sapindas of the Btuigal school, as wc have 
seen, are some of them agnates and some of them cognates. The samanodakas also, as 
wc shall presently sec, are all agnates. 

According to Dr. Sarvadhikari (j), the following 9 cognate relations are also 
sakulyas, namely— 

1—3. The daughter’s son of F^, his son, and his son’s son. 

4— 6. The daughter's son of F^, his son, and his son’s son. 

7 — 9. The daughter’s son of F**, his son, and son’s son. 

85. Samanodakas. — A Hindu governed by the Dayabhaga 
law is the samanodaka (1) of those to whom he is bound 
to offer libations of water, (2) of those who on his death are 
bound to offer libations of water to him, and (3) of those who 
are bound to offer libations of water to those to whom he offers 
the libations, 

and all of them are his samanodakas. 

The samanodakas like sakulyas arc all males. They include all agnatic relations 
from the 8th to the 14th degree, and are 147 in number. See notes to sec. 40, 

“ Samanodakas.” 


ij) 2u(] ed., p. 718. 
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86. Principles governing precedence pong sapindas.— The 

order of succession among sapindas is governed by the 
following principles 

(1) Those who offer a pinda to the deceased are pre- 
fiuTcd to those who accept it from the deceased. 

Thus the son, f^randson and grcat-f>^randson offer oblations to the deceased, and 
the father, grandfather and great-grandfatlier receive oblations from the deceased ; 
thcroforc. the son, grandson, and great-grandson succeed before the father, grandfather, 
etc. The son, grandson and great-grandson all inherit as one heir, for the oblations 
offered by them are of equal spiritual value. 

(‘2) Those who offer oblations to both paternal and 
maternal ancestors are preferred to those who 
offer oblations only to the paternal ancestors. 

Therc'fore relations of the whole blood are preferred to those of the half-blood. A 
full- brother offiu’s oblations both to the paternal and maternal ancestors of the deceased, 
they being liis own paU^rnal and maternal ancestors. But a half-brother offers oblations 
only to the paternal ancestors of the deceased, and not to the maternal ancestors of 
the deceased, his mother and the deceased’s mother being different persons. 

(3) Tliose wJio oifer a pinda to the paternal ancestors 

of the deceased are preferred to those who offer 
it to his maternal ancestors. 

(4) Those who offer a larger number of cakes of a 

particular description are preferred to those who 
offer a less number of cakes of the same descrip- 
tion ; and where the number of such cakes is 
equal, those who offer them to nearer ancestors 
are preferred to those who offer them to more 
distant ancestors (k). 

Note that a person who offers one oblation to the father of the deceased owner 
is preferred to another who offers two oblations to the grandfather and great-grandfather. 
Hence the grandnephew ranks before the paternal uncle (/). 

87. Principles governing precedence among sakulyas and 
samanodakas. — Tlie order of succession anrong sakulyas and 
samanodakas is governed by principles similar to those which 
apply to sapindas (to). 

88. Order of succession among sapindas.— The sapindas 
of the Bengal school are divided into two classes, namely, 
(1) sapindas ex parte jmterm, and sapindas ex parte 


(k) Guru Gobind v. Anand Lai (1870) 5 Bpiir. 
L. R, 1.') [F.B.l ; Gobind v. .VoAcsA (1874) 
15 Ben^. I.. R. 3,5 ; Fran Nalh v. Surrut 
Chandra (1882) 8 t'al. 460; huri Das v. 


Batna Chum (1888) 15 Cal. 780; Braja 
Lnl V. Jiban ( 1809) 26 Cal. 285. 

(/) (1882) 8 Cal. 460, 8»/pra. 

(m) (1870) 5 Beng. L. R. 15, 39 [F.B.:, «u/)ra. 
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materm. Nos. 1 to 32, except the five females, namely, 
Nos. 4, 5, 8, 14 and 20, are sapindas cx parte paterna. Nos. 33 
to 53 are sapindas ex parte nmterna. Sapindas ex parte matorna 
do not succeed until after sapindas ex parte paterna. Thr i .ve 
females Nos. 4, 5, 8, 14 and 20 succeed by virtue of special 
texts. 


The sapindas succeed in the following order : - 

1-3 Son, grandson and great-grand.. on. 

They succeed in the same manner as under the Mitakshara ; see sec. 43, nos. 1-3, on 
p. 35 above. 

4. Widow (>l). 

See notes to see. 43, “ Widow.” 

5. Daughter. 

Priority amongst daughters. — The unmarried daughter succeeds first ; then the 
married daughter who lias or is likely to have male issue. Daughters who aro barren 
or arc widow.s without male issue, or are mothers of daughters only, are excluded from 
inheritance (o), though their re-marriage is permitted in the caste to which they belong 
and though they may be of child-bearing age (p). Thus it has been held that a married 
daughter having a son (g), and even a daughter’s son (r) exclude a childless widowed 
daughter. But, where, during the life time of the father the son-in-law was willing and 
competent to adopt and has actually adopted after the father’s death, the daughter is 
entitled to inherit [s). 

llnchasUty, — An unchaste daughter in Bengal is not entitled to inherit to her father. 
But once the estate has vested in her, it cannot be devested by subsequent unchastity {t). 

As to other matters, see notes to sec. 43, ‘‘ Daughter.” 

6. Daughter’s son. 

The daughter's son's son is not an heir under the Dayabhaga school of Hindu 
law (w). The reason given in the Dayabhaga is that he is not the giver of a funeral 
oblation ; the oblation ceases with the daughter’s son : Dayabhaga, XI, 2, 2. See 
notes to sec. 43, “ Daughter’s son.” 

7. Father. 

8. Mother. 


An unchaste mother in Bengal is not entitled to inherit to her son. But once the 
estate has vested in her, it cannot be devested by subsequent unchastity {v). 


(n) Durqa Nath v. Chintamoni (1904) 31 Cal. 

214. 

(o) Benode v. Purdhan (1865) 2 W. 11. C. R. 176 • 

Radha v. Rajah Ram(l866) 6 W. 11. 147. 

(p) Binodini v. Susthee (1921) 48 Cal. 300, .57 

J. C. 740, (’21) A.C. 295 ; Srimati Pramila 
V. Chandra Shekhar (1921) 43 All. 450, 
60 I. C. 777, (’21) A. A. 122. 

0) 48 Cal. 300, 57 I. C. 740, (’21) A. C. 295, 
supra. 


(r) 43 All. 450, 60 I. C. 777, (’21) A. A. 122, 
supra. 

(«) Uma Kanta Bhatta>'hariua v. Bed Rati Bcbi 
(1942) Cal. 299, (’42) A.C. 266. 

(t) Ramananda v. Raikishor. (1896) 22 Cal. 

347 ; Sundari v. Pitamfari (1906) 32 Cal. 
871. 

(u) Nipaldas v. Prat has Chandra (1926) 30 

C. W. N. 357, 90 I. C. 499, (’26) A. C. 460. 
(i) Ramnath v. Durga (1879) 4 Cal. 660. 


S.88 
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9 . 

10 . 

11 . 


12 . 


14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 
22 . 


23. 

24. 


Brother 
Brother’s son 
Brother’s son’s son 


f (i) of the whole blood 
' \ (it) of the half-blood, 
f (i) of the whole blood. 
’\{ii) of the half-blood. 

f (i) of the whole blood. 
‘\(n) of the half-blood. 


Sister.’s son. 

Paternal grandfather. 

Paternal grandmother. 

Paternal uncle. 

Paternal uncle’s son. 

Paternal uncle’s son’s son. 
Father’s sister’s son. 

Paternal great-grand hither. 
Paternal great-grandmother. 
Paternal granduncle. 

Paternal granduncle’s son. 
Paternal granduncle’s son’s son. 
Father’s father’s sister’s son. 


Then coine, consistently with the opinion expressed in the undermentioned cases {w) 
the following 8 cognate relations, namely,— 

25. Son’s daughter’s son. 

26. Son’s son’s daughter’s son. 

27. Brother's daughter’s son (x). 

28. Brother’s son’s daughter’s son (y). 

29. Paternal uncle’s daughter’s son [z). 

30. Paternal uncle’s son’s daughter’s son. 

31. Paternal granduncle’s daughter’s son. 

32. Paternal granduncle’s son’s daughter’s son. 

Dr. Sarvadhikari (a) places Nos. 25 and 26 immediately after No. 6, Nos. 27 and 28 
immediately after No. J2, Nos. 29 and 30 immediately after No. 18, and Nos. 31 and 
32 immediately after No. 24. 

Next come the maternal relations of the deceased. 

( w) Gobind rroshad v. Mohesh Chunder (1875) 15 [ F.B.]. 

Jk-ni,'. L. Jl. Jl.'V. Soe also Jlari Das v. (y) (1882) 8 Cal. 460, 

Hama Churn (1888) 15 Cal. 780, 793-794 ; (z) Guru Cobind v. Anand Lai (1870) 5 Bens. 
Fran yath v. .S’arraf Chundra (1882) 8 L. K. 15 [F.B.] ; Bra)a Lai v. Jiban 

(\al. 4G0, 463-464. (1899) 26 Cal. 285. 

(r) Dignmber v. Moii Lall (1883) 9 Cal. 563 (a) 2n(l Ed., page 709. 



DAYABHAGA SUCCESSION. 


97 


33. Maternal grandfather. 

34. Maternal uncle (6). 

35. Maternal uncle’s son (c). 

36. Maternal uncle’s son’s son. 

37. Mother’s sister’s son. 

38. Maternal great-grandfather, (39) his son, (40) his 
grandson, (41) his great-grandson, and (42) his daughter’s son. 

43. Maternal great-great-grandfather, (44) his son, (45) 
his grandson, (46) his great-grandson, and (47) his daughter’s son, 

The maternal great-great-grandfather’s daugJitpr's sons son is not an heir under 
the JJayabhaga law {d). He is an heir under the Mitakshara law : see sec. 54, no. 04. 

48-49. Son’s daughter’s son and son’s son’s daughter’s 
son of the maternal grandfather; (50-51) son’s daughter’s 
son and son’s son’s daughter’s son of the maternal great- 
grandfather ; and (52-53) son’s daughter’s son and son’s son’s 
daughter’s son of the maternal great-great-grandfather. 

I)r. Sarvadhikari (e) places Nos. 48 and 49 immediately after No. .87, Nos. 50 and 
51 immediately after No. 42, and Nos. .52 and 53 immediately after No. 47. 

Note that Nos. 12, 18, 24, 25 to 32, and 33 to .53 are bandhus according to the 
Mitakshara school, and they do not succeed until after the samanodakas of that 
school. 

89. Order of succession among Sakulyas.— Failing all 
sapindas the inheritance according to the Dayabhaga system 
passes to sakulyas, according to the order to be deduced from 
the rules laid down in section 86 above. 

90. Order of succession among Samanodakas. —Failing all 
sapindas and sakulyas the inheritance passes to samanodakas, 
according to the order to be deduced from the rules in 
section 86 above. 

91. Preceptor, disciple and fellow-student.-— On failure of 
all the heirs of the deceased his preceptor, pupil and fellow- 
student are in their order entitled to take the estate. If 
there be none of these the inheritance passes, according to 
the Dayabhaga, to persons bearing the same gotra or family 
name. 

(6) Padtm Cootmri v. Court of Wards (1882) (d) Hambha Cfuindra v. Kartkk Chandra (1927) 

8 Cal. 302, 8 I. A. 229. 54 Cal. 171, 97 I. C. 845, (’27) A. (\ 11 

(<J) Rani Srimuty Pibeah y. Koond Luta (ISA7) .. o., i 71 n 

4 M. I, A. 292. W 2n(l Ed., p. 710. 


S«. 

88.91 
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Sco see. 57 and nofco.s thereto. A.s to succession to hermits and members of a 
religious order, .sec .sec. 58 above and Dayabhaga, ch. II, sec. 6, paras. 35-80. 

92. Escheat.- On failure of all these lieirs, the Crown 
takes by escheat (/). 

See .sec. 59. 

93. Female heirs: Bengal school— The only females 
rt^cogni.sed as heirs in the Bengal .scliool are the (1) widow, (2) 
daughter, (.‘1) mother, (4) father's mother, and (5) father’s 
f itlier’s mother (^). 


Ss. 

9U94 


Succession after Reunion. 

94. Order of succession among reunited members.— 

It would seem that according to the Dayabhaga the order of 
succ(‘ssion to tlui estate of a reunited member is the same as 
that to the estate of an undivided member, witli this exception 
that as between claimants of equal degree one who is reunited 
is to lx; pr(;ferred to one who is not reunited, so that a reunited 
brother would lx; pnTerred to a brother who was not reunited, 
and a reunited unch' would lx* preferred to an uncle who was 

not reunited. The ])reference arising from reunion is not 

confined to the reunited members them.selves. but extends 
also to their d(‘.scendants, so that even the son of a reunited 
brother would ])e prefernxl to the son of a separated 

lirother {It). 

The only person.s who run reunite according t«) the Bengal .scliool arc, (1) the father 
and .son ; (2) brothers; (.3) uncle and ni'iihcw. 

(/) Collector of iMusulijmlnm \ I'niohi roienta | 1. K l.'i. ar> .‘17 1 1' ]4 1. 

(1H()0)HMI.A .MM) 1 [h) Akshou \ . Ifon (\\n)>i) Vt\\ 7*21 , Ahhn 

{()) (lorn Colmid v. Anmui Lnl (l.s7(i) .'■> Ucnn | CUoro \. .Unux VM A. {Vi\. 
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CHAPTER VIII. 

POINTS OP difference BETWEEN MITAKSHARA 
AND DAYABHAGA SUCCESSION, 

95. Points of distinction between the Mitakshara and the S. 95 
Dayabhaga system of inheritance. — The following are tl.(> 
main points of distinction between the Mitaksharn and tlie 
Dayabhaga system of inheritance : — 

(1) The Ben<'al school divides heirs into three classes, iiitmcly, (1) sapindas, 

(2) .sakulyas, and (3) samanodakas. The rupindas of the Bengal .school arc 
the sajiindas of the Mitakshara school within 4 degrees only phis bantlhus 
of the Mitak.shara school, but not all the bandhus. The sakulyas of the 
Bengal school are tlio sapindas of the Mitakshara school from the 5th to 
the 7th degree. The samanodakas of the Bengal school are the same as 
those of the Mitakshara school, that is, agnatic relations from the 8th to 
the Uth degree. 

(2) (.lenerally speaking, under the Mitakshara law, no bandhu or cognate can 

inherit while there is any gotraja sapinda or samanodaka in existence. 

Under the Dayabhaga Law, cognates come in with the agnates, and they 
inherit before sakulyas and samanodakas. 

(3) ('ognatic heirs under the Dayabhaga law are limited in number compared 

with those under tin; Mitakshara law. Every person who is a oognatic heir 
under the Dayabhaga law is also a eognatie heir under the Mitakshara 
law, but there are some relations who are eognatie heirs under the 
Mitakshara law, but are not recognized as such under the Dayabhaga 
law. The doctrine of spiritual efficacy, which is the governing principle (»f 
succession under the Dayabhaga law, accounts for the exclusion of the 
latter. 

(•1) ‘‘Sapinda” according to the Mitakshara, means a person connected through 
the same {liiida or body; according to tlu^ Dayabhaga, it means a person 
connected through the same pi mitt or funeral cake presented to the manes 
of ancestors at the Parvana Smddha ceremony. tSec .sec. 80 above. 
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CHAPTER IX, 


EXCLUSION FROM INHERITANCE AND PARTITION. 

“ An impotent person and an outcast are excluded from a share of the heritage 
and so are those deaf and dumb from birth, as well as mad men, idiots, and the dumb 
and any other that is devoid of an organ of sense or action.” — Mam, ix., 201. 


S. 96 96. Unchastity. — (1) A widow who is unchaste at the 

time of her husband’s death is not entitled to inherit to him, 
but once the luisband’s estate has vested in her — which could 
only be if she was chaste at the time of her husband’s death — • 
it cannot be divested by her subsequent unchastity (i). 
Similarly where the widow of a joint owner is given a widow’s 
estate on her liiisband’s death under a family arrangement, 
such an estate is not divested by her subsequent imchastity 
in the absence of any provision to that effect (^*). 

(2) There is a difference of opinion between the Mitak- 
shara and Dayabhaga schools as to whether the unchastity of 
any other female lieir excludes her from inheritance. 


According to the Mitakshara law, the only female liable 
to exclusion from inheritance by reason of unchastity is the 
widow (k). 

Sec soc. 43, “ Widow,” note No. 2. 


According to the Dayabhaga law, the condition of chastity 
applies not only to the widow, but also to other female heirs, 
such as daughter and mother, to the same extent as it does to a 
widow (1). [Sec. 88, notes to nos. 5 and 8.] 


('3) Uncliastity excludes a female from inheriting to a 
male, but not to a female. It is, therefore, not a bar to inherit- 
ing stridhana, even according to the Dayabhaga law (m). 


(i) V. KulUiun (1880) Cal. 

770, 7 I.A. 115; Sella m V. Chinnamtnul 
(lOOl) 24 5liid. 441 ; Uunijadhar v. Yellu 
(1012) 30 Bom. 138, 12 l.C. 714. 

(j) jAikuhmv'hund v. Mf,( Amindi (1035) 02 

I. C. 250, 57 All. 672, 37 B<»in. L. 11. 
849, 157 I. C. 860, (’35) A. PC. 180. 

(k) Advyapa v. Rudram (1880) 4 Bom. 104; 

Tara v. Kriihna (1007) 31 Bom. 495, 
510; Kojiyadn v. Lakshmi (1882) .5 
Mad. 140 ; V edamnwl v. V edanayaga 
(1008) 31 Mad. 100; Dal Singh v. Dini 


(1010) 32 All. 155, 5 l.C. .520; Baldeo 
V. Mathura (1911) 33 All. 702, 11 l.C. 43 
(mother] ; Ham Peryaxh v, MuHsammat 
Dahan iiibi (1924) 3 Pat. 152. 78 l.C. 
749, (’24) A.P. 420 [daughter]. 

(0 Hamanandu v. Raikiahori (1895) 22 Ca). 
347 [daughter] ; Sundari v. Pitambari 
(1005) 32 Cal. 871 [daughter]; iJawi- 
nath V. Ditrga (1879) 4 Cal. 550 [mother], 
(m) Xogendra v. Benoy (1903) 30 Cal. 521 ; 
Angum}ml v. Venkata (1903) 26 Mad. 
COO. 
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97. Change of religion and loss of caste.— (i) Change 
of religion and loss of caste which at one time were grounds of 
forfeiture of property and of exclusion from inheritance have 
ceased to be so since the passing of the Caste Disabilities 
Removal Act, 1850 (n). 


Ss. 

97,98 


(2) The Act applies only to protect the actual person 
who either renounces his religion, or has been excluded from 
the communion of any religion, or has been deprived of caste. 
Consequently, where the property of a Mahomedan converted 
from Hinduism has passed according to Mahomedan law to 
his descendants, Hindu collaterals cannot claim by virtue 
of die Act to succeed under Hindu law (o). 


Once a person has changed his religion and his personal law, that law will govern 
the rights of succession of his children (p). 


Illustrations. 

(a) A and his son B are members of a joint Hindu family. A becomes a convert 
to Mahomedanism. A does not by his conversion forfeit his interest in the joint family 
property. The only efiect of the conversion is that it operates ss a separation of the 
family, and one-half of the property vests immediately in A, and the other half iii B : 
Khunni Lai v. Oovind (1911) 33 All. 356, 38 I.A. 87, 10 I.C. 477 ; Gobind v. Abdul (1903) 
25 All. 546, 573. 

(b) A married Hindu becomes a convert to Mahomedanism, and marries a Maho- 
medan wife and has children by her. The persons entitled to his estate on his death 
are his Mahomedan wife and children, and not his Hindu wife : Chedambaram v. Ma 
Nyein Me (1928) 6 Rang. 243, 111 I.C. 2, (’28) A.R. 179. 

(c) A and B are two Hindu brothers separate in estate. B becomes a convert 
to Mahomedanism. After J5’s conversion a son C is born to him who also is a Mahome- 
dan. B dies leaving G. Afterwards A dies leaving a widow. On A’s death his widow 
succeeds to his property. After the widow’s death, C claims A’s property as his nephew- 
C is not entitled to succeed to the property. 

It may here be noted that the provisions of Bengal Regulations VII of 1832 were 
to the same effect as those of Act XXI of 1850. 


98. Physical and mental defects: Disqualified heirs. — ( 1 ) 
Under the texts as interpreted by the Courts tlie following 


(n) Khunni Lnl v. Oobind (1911) 33 All. 

356, 38 I.A. 87, 10 I.C. 477, reversing 
8. c. In 29 AU. 487 ; (1924) 3 Pat. 152, 
78 I.C. 749, ('24) A.P. 420, supra, See 
also Subbaraya v. Ramasami (1900) 23 
Mad. 171. 

(o) Mitar Sen Singh v. Maqbul Hasan Khan 

(1930) 57 I.A. 313, 52 Cal. L..!. 551, 128 
I.C. 268. (’30) A. PC. 251: affirming 
(1928) 3 Luck. 154, 107 I.C. 890, (’28) 
A. 0. 138, and disapproving Bhagwant 


Singh v. Kallu (1889) 11 All. 100 ; Vniihi- 
linga v. Ayyathorai (1917) 40 Mad, 1118, 
37 I. C. 753, (’18) A. M. 430 [Conversion 
to Christianity] ; Chedambaram v. Ma 
Nyein Me (1928) 6 Bang. 243, 111 T C. 2, 
(’28) A.ll. 179 ; Rupa v, Sardar Mirza 
(1920) 1 Lah. 376, 55 I.C. 410, (’20) A.L, 
276, l3 no longer good 'aw. 

(p) (1930) 57 I.A. 313, 52 Cal. L.J. 551, 12« 
I.C. 26, (’30) A. PC. 261, supra. 
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S.98 


defects, deformities and diseases exclude an heir from 
inheritance 

(a) Blindness (q), deafness, and dumbness (r), provided 

tlie defect is both congenital and incurable. 

(b) Want of any limb or organ, if congenital. This 

includes the case of a person who is lame (s) or 
has no nose or tongue. It also includes the case 
of congenital impotence. 

(c) Lunacy. This need not be congenital or incurable 

to exclude the heir from inheritance. It is enough 
if it exists at the time when the succession 
opens (t). 

(d) Idiocy, provided it is complete and absolute (u). 

Idiocy is, of course, congenital. 

((‘) Leprosy, when it is of such a virulent type that it 
is incuralde and renders him unfit for social 
int(‘rcourse. It need not be congenital (i^). 

(f) Other iucurable diseases {w). 

(2) Under the Hindu Inheritance (Removal of Disabili- 
ties) Act, U)28, no person, other than a person who is and has 
hern from birth a lunatic or idiot, is excluded from inheritance 
or from any right or share in joint family property by reason 
only of any disease, deformity, or physical or mental defect. 
The Act came into force on the 20th September, 1928. It is 
not retrospective. 


The Act do(\s not ap])ly to any persoii governed by the 
Davabhaga School of Hindu Law. 


( 7 ) Mohesh ('hiiiiilri (’hiniiiet Mohmt (1S7.'») 
14 U('n<'. L. H. ( Dav.'jbliait.'t caM*] ; 
.^furdrji v. 1 Itom. 177 ; 

eindhiii V. lilidi'u (I.H7()) 1 lloin. r>.^)7 ; 
(r'ddfsfni'dr I>dr<id (11II7) 44 [.A. 

22(1, 4.">ri\l. 17, 24. 42 l.C. HI'). (’17) A.rr. 
1 U) , I'udidid V. I'dtnndsd (H)22) 4:') Mad. 
1»4!), <V.) I.C. (’23) A. M. 21.') I HMl.l. 

(r) Ydlldbhrdm v. Udi lldniidmin (l.S«'>7) 4 
llciii. H. ('. A. ('. 13;"); Smitn Hdi v. 
lihdhdt (1027) [A Horn. .M). 100 l.C. .W), 
(’27) A. 11 103. Soo alM» lihdrmnppd v. 
njjdfujdddd (1022) 10 Horn. 4.').'). 0.7 f.(’. 
210, (’22) A. II. 173; Andk iil Vhtvira V. 
Sureuilrd (l!)3U) 1 Cal. .702. 
l.s) Vetikatd V. /’Mr«..(/m^0/;/»(l003) 20 Mad. 133. 
(0 hdbno liodhannrdin v. C/rt/y»o(lS70) 13 M I. A. 
,710: Koer Uoidah Sinqh v. Kurini SitK/fi 
(1871) 14 M.I.A. 170 • Deo Kishen v. liudh 
Prakanh (1883) .7 All. .709 [K.H.l ; ir»otfia 
I’erefiad v. Grish Chander (1884) 10 Cal. 
(130 ; Rain Singh v. Manx (1'910) 38 All. 


117. 32 I C. 127, (’10) A, A. 47 ; Muthu- 
sddii V. Afeeiidmiml 43 Mad. 404, 

.7.7 l.C. .770. (’20) A.M. 0.72 ; linpuji v. 

(1923) 47 Mom. 707, 73 l.C. 279, (’23) 
A.M. 12.7. 

(«) Tiidvtamtqdl \. Rdmayvami 1 Mad, 

Jl.C. 214; Sioh v. Xurai/t Das (1890) 12 
All, .730 ; Rdn Rijai v. Jayut Pal (1891) 18 
Cal 111 [M.C.l. 

(i) Rditidbdi V, Ifdrudbdi (1924) .71 I. A. 177, 
48 JVmi. 303, 80 l.C. 193, (’24) A. PC. 125 ; 
Ananld v. Ramahni (1876) 1 Bom. 554 ; 
Ranqai/i/n v. Thantkachalla (1896) 19 Mad. 
74 ; Knuarohann v. Subbaraga (1915) 38 
Mad. 2.70, 19 l.C. 690, (’10) A.M. 470; 
Karali v. Ashatosh (1923) 50 Cal. 604, 75 
l.C. 474, (’23) A.C. 331. See also Afon 
Siiujh V. Gaini (1918) 40 All. 77, 43 l.C. 
62, v’18) A.A. 377. 

(t«) See (1.91.7) .38 Mad. 250, 19 l.C. 690, (’18) A. 
?I. 470, supra. 
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The Act is set out in Appendix V below. Under the Act the only defects which 
disqualify an heir from inheritance or from a share on partition are congenital lunacy 
and congenital idiocy. 


Ss. 

98»99 


99. Murder. — A murderer, even if not disqualified under 
Hindu law from succeeding to the estate of the person nvurdered 
is so disqualified upon the principles of justice, (*quitv and good 
conscience. Further, no title to the estate of the person mur- 
dered can be claimed through the murderer. He should be 
treated as non-existent when the accession opens on the 
death of his victim ; he cannot be regarded as a fresh stock 
of descent (a;). 

The foregoing statement of the law was laid down by the Privy Council in Kenchava 
V. Girimalappa {y). It was contended in that ease that the Hindu law did not disqualify 
a murderer from succeeding to the estate t>f his victim, but their Lordships said that 
they did not take that view. Their Lordships further said that it was unnecessary to 
decide the point, and held that a murderer was dis(tualiHcd upon the principles of justice, 
equity and good conscience. 

A murderer cannot be regarded as a fresh stock of descent. He must be regarded 
as not existing when the succession opens on the death of his victim. The result is 
that not only is tlu* murderer excluded from inheritance, but also his son ( 2 ), or his 
sister (a), or any otlicr person claiming heirship through him. In Bombay, the wife of a 
murderer is not disentitled from succeeding to the estate of the murdered man. The 
reason is that she does not (hu’ive title throvgh her husband, but succeeds in her own 
right as a gotraja sapinda [h). 

P dies leaving his mother C, a .son 11 and a daughter K of his father's brother, and 
his father's sister's son (/, On P\ death his mother C succeeds to his property for the 
ordinary Hindu widow's estate. 11 is the next reversioner. H murders C and is 
sentenced to transportation for life. Who is entitled to succeed to the estate of P ? Not 
11, because h(! is the murderer. Is IP a sister K entitled to succeed ? No, because she 
could only claim through 11, the murderer. H should be regarded as non-existent at 
the date of C’s death, so that the next heir to P’s estate is his father’s sister’s son G. G 
is therefore entitled to succeed to P’s estate : Kenchava v. Girimalappa, cited above. 

It was held by the Madras High Court that the Hindu law being silent on the point, 
A murderer could only be excluded on the principle that no one shall be allowed to benefit 
by his wrongful act, and that the proper way to give effect to that maxim was not to 
exclude him from inheritance so as to prevent the legal estate vesting in him, but to 
exclude him from any beneficial intere.st in the property. In the Privy Council case 
cited above, their Lordships rejected the di.^inction made by the Madras High Court 
between the murderer’, s legal and beneficial interests, and said at p. 372 of the report : 
“ The theory of legal and equitable estates is no part of Hindu law and should not be 
introduced into the discussion.” 


(r) Kenchaia v, Girimalappa (1924) 51 I. A. 
368, 48 Bom. 569, 82 l.C. 966, (’24) A.VC. 
209 ; aff«. 45 Bom. 768, 61 I. C. 294, 
(’21) A. B. 270 fpat. aunt] ; V edanayaga 
V. Vedammal (VMH) 27 Mad. 591, [mother]; 
Vedammal v. Vedanayaga (1908) 31 Mad. 
100 (mother) • Sluih Khanum v. Kalan- 
dhar Khan (1900) Punj. Kec. no. 74 [had 
mother] ; Mst. Jind Kaur v. Indar Singh 
(1922) .1 Uh. 103, 67 I.(J. 526, (’22) 
A.L. 293. 


(1924) 51 r.A. 368, 48 Bom. 569, 82 I.C. 
966, (’24) A. PC. 209. 

Muhammad Khan v. Sis. Jiano (1906) Piini. 
Rec. no. 41 ; Mst. Jind Kaur v. Indar 
Singh (1922) 3 Lah. 103, 67 I.C. .526, 
(’22) A. L. 293. 

(а) (1924) 51 I.A. 368, 48 Bom. 569, 82 I.C. 

966, ('24) A. PC. 209 

(б) Gangit v. Chandrabhatabai (1908) 32 Born. 

275. 
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Ss. 

100-103 


100. Disability as excluding females.— The disabilities 
which exclude a male from inheritance also exclude a female 
from inheritance (c). 

101. Effect of disability. — Where an heir is disqualified, 
tlie next heir of the deceased succeeds as if the disqualified 
j)erson were dead (d). The disqualified person transmits no 
interest to liis heir (e). 

Illustrations. 

(a) A (lies leaving an insane son and a daughter. The daughter will take the 
inheritance as if the son were dead. 

(b) A dies leaving two brothers B and C. C is insane and has a son D. B alone 
will inluTit, for H is the nephew of the deceased, and a nephew cannot inherit while a 
brother is in existence. 

As to murder, 8(*e notes to s. 09 above. 

102. Disqualification only personal. — The disability is 
purtdy persona I, and does not extend to the legitimate issue 
of the disqualified heir (f). Nor does it extend, in cases 
gov(‘Tned by the Bombay scliool of Hindu law, to his wife or 
widow (//), But adopted sons of disqualified heirs are not 
entitliMl to tills lieritable right {h). 

Illustrations. 

(a) A (lies leaving a son B who is insane from birth, and a grandson by B. The 
grandson will succe('d to A as A’s ludr. [ J^ote that the grandson succeeds as the heir 
of his grandfather A. H(‘ succimmIs by his own merits, in other words, in his own right 
and (lo('s not st(‘p into his father's jilaoe.] 

(h) A dies leaving a son B who is an idiot, a grandson who is the adopted son of 
/>, and a daughter. T he daughter will inherit A ’s estate. A son adopted by a disqualified 
lu'ir is not entitled to succession. 

(c) A Hindu govenu'd by the Bombay scliool of Hindu law dies leaving as his only 
htdrs a brother who is dis({ualitied from inherilhig and the brother’s wife. The brother’s 
wife inh('rits to tlie deceased, though the brother is disqualified. [ 8ee secs. 64 and 68 
above.] 

According to the pure Hindu law, a son of a convert or outcast born after conversion 
or (‘xpulsion from caste is not (mtitled to inherit. But it has been held by the High 
(^ourt of Allahabad tJiat. such a son is entitled to inherit, having regard to the provisions 
of the Caste Disabilities Removal Act, 1H50 [see .sec. 07, ill. (b) ]. 

103. Disability arising after succession. — Property which 
has once vested in a person by inheritance is not divested 
by a subsequently supervening disability (t). 


(c) Bakilbai v. Ma nchhalmi {ISG4) 2 Bom. 

((/) Baboo Bodhnarain v. Omrao (1870) 13 M.I.A. 
TilO. 

(e) Musst. Bodha Kutr v. Mtmt. Sohodra Kucr 
(11)31) 11 m. 35, 132 I.r. 866. ('31) A.P. 
367. 

(/) Mit. ir, 10. 


( 9 ) 


ih) 

(0 


Gangu v. Chandrabhagabai (1908) 32 Bora. 
275, 

Mit. II, 10, 11. 

Deo Kuhen v. Budh Prakash (1883) 5 All. 
503 [F.B.] : Sanku v. Puttamma (1891) 
U Mad. 289, 294; AHlakh v. Bhekhi 
(1896) 22 Cal. 864. 
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104. Removal of disability after succession has opened.— 

Where the disability is removed subsequent to the opening 
of the inheritance, the right to inheritance revives, but not 
so as to divest the estate already vested in another person (j). 

Illustrations. 

(a) A dies leaving a son who is insane and a widow. On .I’s d( ath the widow 
succeeds to the estate as his heir. The insanity is cured during the widow’s life. The 
estate being vested in the widow, the son is not entitled to it during her lifetime. After 
the widow’s death, however, the son as the nearest heir of A, U entitled to succeed to 
the estate, so that if A has left a brother also, the son, and not the brother will succeed. 

(b) A dies leaving a son X who is insane and a brother B. On A’s death B succeeds 
to the estate. The lunacy is cured during R’s lifetime. X cannot recover the estate 
from J3, for it is vested in B. Also on R’s death the estate will pass to R’s heirs, and not 
to X, for B took as full owner ^ so that if B dies leaving a son, it will pass to his son. But 
i* B leaves no other heir than X (his brother’s son), X will succeed to the estate not 
as the heir of A, but as the heir of B. The result is that where the estate of the father 
has passed to a full owner, a son whose disability has been removed cannot claim it as 
his father's heir, and he loses all right to it as such. It is different, however, where the 
estate has passed to a widow or other limited heir who takes only a widow’s interest 
as in ill. (a). 

105. After-born son of disqualified heir.— Where, after the 
succession has opened, a son is born to a disqualified lieir, the 
son is not entitled to inherit so as to divest the estate already 
vested in another (k). 


Illustration. 

A dies leaving a son B who is insane, a widow, and a nephev. On A’s death, the 
widow inherits the estate. The widow then dies, and the nephew succeeds to the estate 
as A’s heir. A son, 0, is then born to B, and he claims the estate from the nephew. He 
is not entitled to the estate, for it became vested in the nephew on the death of the widow. 
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106. Disability and partition.— A disability which excludes 
a person from inheritance also excludes him from a share of 
the joint family property on partition {1), Where a member 
of a joint family had no congenital disqualification and therefore 
had acquired by bii-th an interest in the joint family property, 
a later supervening disqualification, while it might debar him 
from claiming a partition, would not prevent him from acquiring 
the whole property by survivorship (m). A Full Bench in Madras 
has recently held (Feb. 1, 1946) that even when the disqualifica- 
tion is congenital, the same result follows (L. P. A. 46 of 1945) 


{}) Mitakahara, chap, li, gee. 7 ; Deo Kuhen v 
/LX (1883) 6 All. 609 (F.B.l. ‘ (wt) 

(*) Ka^t V. Knehan (1869) 2 Beng. L.R. ' ' 
[F.B.] 103 ; Deo Kiehtn v, BudhPralauh 
(1883) 5 All. 509 [P.B.l; Pawa^m y 
Venkateeh (1908) 32 Bom. 455. 

(I) RamSahye v. Lalla LaUjee (1882) 8 Cal. 149 • 

Ram Soonder v. 2iam Sahye (1882) 8 Cal’ 


919. 

Muthueami v. Meenammal (1920) 43 Mad 

frii, Kuari v. 

Rxkhethwar Ram Dute (1934) 13 Pat 712 
373. (luiacy)! 
Moolchand v. ChalUa Devi (1937i All 
826. 170 r.C. 833, /27) A. A. m \V B ’ 
(leprosy). 


Ss. 

104-108 
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106409 


There may be such a severance of the joint status as would 
put an end to the right of succession by survivorship (n). But 
if the other same coparceners separate their shares and 
disrupt the joint family the lunatic member may become 
separate owner of liis share (o). See sec. 98 above. 

107. Lunacy and partition.— (jf) The High Court of 
Calcutta (ol) has h^^ld that a member of a joint family who was 
not born a lunatic, but is a lunatic at the time of partition, is 
not entitled to claim his share by partition. This is also the 
opinion of the High Court of Allahabad 

(2) Under tlie Hindu Inheritance (Removal of Dis- 
abilities) Ac.t, 1928, such a person, not having been a lunatic 
from birth, is (uititled to a share. 

Tho liiu' of roaHonini' adopted by the High Court of Calcutta is that just as an heir 
who is a lunatic wlicit f/te .siarcssioti. opens is not entitled to a share of the inheritance, 
HO a eopareiuier who is a lunatu^ at the thne. of partition is not entitled to a share of the 
joint family property on partition. The line of rea.soning followed by the High (^ourt 
of Allahabad is that a coparcener who is not a lunatic at the time of his birth acquires an 
intcrcist from birth in th(‘ joint jiroperty, and the interest, having vested in him by 
birth, cannot be divest ( mI by liis subseipient lunaiy. 

108. Removal of disability reopens partition.— A coparcener 
who is excluded from a share on partition by reason of a 
disability is entitled, on removal of the disability, to the same 
rights as a son born after partition (p). [Sec. 310]. 

109. A disqualified coparcener having sons.— Where 
a son is born to a discpialified coparcener after the death of the 
ancestor, lie is not, according to the Bombay decisions {q), 
entitled to take a share by divesting the coparcener in whom 
the ancestor’s share vested on his death. The High Court of 
Madras has arrived at a contrary conclusion (r). Following 
the principle of this decision the same High Court has held that 
an idiot (even where the idiocy is congenital) who marries and 
has children is a coparcener with his father (though he 
cannot claim a share by partition) and that a will executed by 
the father during the lifetime of the son is invalid (s), 

(n) Venkateswara v. Mankaiinmmal (iy3r>) 69 (/>) Mitaksliara, chap, ii, s.lO, paras. 6-7. 

Mad. L. J. 410, (';!.')) A. M. 77.'). (?) Jiapnri v. I’limlinvaij (1882) 6 Bom. 616 ; 

(o) Bhaqteati Santa Sintfh v. l^arameshwari set* also Poivatfemi v. Vetikatesh (1908) 

Nandar Singh (1942) All, 518, 202 J.C. 32 B(»m. 45.). 

227, (’42) A.A. 267. (r) Krishna v. Sami (1886) 9 Mad. 64 (F.B.L 

(01) (1882) 8 Cal. 149, ; (1882) 8 Cal. 919, (s) Amirthanunal il' Ors. v. Vallimayil Ammal 

'^»pra. (1942) Mad. 807, 203 I.C. 648, (’42) A.M. 

(02) Bhagwatt Saran Singh V. ParamsAwari, supra. 693. 
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Illustration. 

A, his son B, and his brother C, are members of a Mitakshara joint family. B is 
insane. A dies, and on his death his undivided coparcenary interest passes to bis brother 
C by survivorship. After A'h death, a son is born to B. B's son sues ( to recover tlie 
half share of his grandfather A in the joint family property. A- cording to the Madras 
decision, he is entitled to the share ; according to the Bombay decision, ’ • is not. 


MISCELLANEOUS. 

110. Maintenance of disqualified heirs.- -V/here a person is 
excluded from inheritance on account of a disability, he and 
his wife and clnldren are entitled to maintenance out of the 
property which he would have inherited but for the disability 
and where he is excluded from a share on partition, he and 
his wife and his children are entitled to have a provision made 
for their maintenance out of the joint family property (t). 


111. Adoption of religious order.— Where a person enters 
into a religious order renouncing all worldly affairs, his action 
is tantamount to civil death, and it excludes him altogether 
from inheritance and from a share on partition (u). 

All property which belongs to such a person at the time of renunciation passes, 
immediately on his renunciation to his heirs, but property acquired by him subsequent 
to the renunciation passes to his spiritual heirs [s. 68]. A person does not become a 
sanyasi by merely declaring himself a sanyasi or by wearing clothes ordinarily worn 
by sanyasi. He must perform the ceremonies necessary for entering the class of 
sanyasis ; without such ceremonies he cannot become dead to the world [v). 


Sudras . — The Hindu texts applicable to the disinheritance of ascetics do not apply 
to Sudras, unless a usage to that effect is established. The reason is that a Sudra cannot 
enter the order of Yati or Sanyasi {w). 


(t) Ram Snhye v, Lulld Lnljee (1S82) 8 (’al. 149 ; 
Ram Soothier v. Ram Hahye (IH82) 8 
(^al. 9U), Mitaksliara, chap, li, 10. 

(M) Teeluck v. Shami (1804) 1 W.R. 209. 

(v) Baldeo Pramd v. Arifa Prili Nidhi Sabfui 
(1930) 52 All. 789, 124 I.C. 761, ('30) A. 
A. 643 ; Koiidol Row v. Swamularani 


(1917) 33 Mad. 1. J. 63, 40 I. C. 535, 
(’IS) A.M. 402 ; Rnmdhan v. Dalinir 
(1909) 14 C.W.N. 191, 2 I.C. 385. 

(tc) Ifarish Chandra v. Atir Mahmud (1913) 40 
Cal. 545, 18 I.C. 474 ; Sonwsanduram 
V. VaiihiUntja (1917) 40 Mad. 846, 41 
I.C. 546, (’18) A.M. 794. 
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CHAPTER X. 

WOMAN’S PROPERTY. 

PART I-STRIDHANA. 

1. StridhatKi uccordiny to the Smritis, the Commentaries ^ and Judicial Decisions 

{.ss. 112-123). 

2. Peculiar features* of stridhana (s. 124). 

3. Enumeration of stridhana (ss. 12r)-140). 

-1. Mights of a woman over her stridhana {sh. 141-144). 

T). Succession to stridhana (s8. 145-157). 

li. Rules common to all the schools (s.s. 158-165). 

iV ole.— For a thorough understanding of this chapter the reader is advised first to 
read ss. 8 and 11. He is also advised to learn by heart the names of the various commen- 
taries which are re( <»gnized as authorities in the different schools given in ss. 11 and 12. 
Unh'HS he learns th(‘se names by heart, he will not be in a position to understand what 
follows. H(* must remember that the subject of stridhana is by far the most difficult 
laanch of Hindu law, and he must, therefore, study each section thoroughly before 
I»rf)ce(“ding with the next section. The difficulty of the subject may be gauged from 
what Jimuta Vahana says in the Dayabhaga after finishing his discourse on stridhana. 
" Thus has Ix^en explained the most difficult subject of succession to a childless woman.” 

1. STRIDHANA ACCORDING TO THE SMRITIS, THE COMMENTARIES 
AND JUDICIAL DECISIONS. 

S. 112 112. Different meanings of stridhana. " word “ stri- 

d liana is derived from stri, woman, and dhana, property, 
[t means, lit<‘.rally woman's property. It is used, however, 
in different senses in different stdiools. In order to under- 
stand the precise meaning of stridhana according to the various 
scliools, it is n(^c(*ssary to know what kinds of properties were 
recognized as stridhana in the Smritis, that is to say, by the 
Rishis or sag(\s of antiquity (s. 8). We shall, therefore, take 
the reader as briefly as possible through the definitions, or 
rather descriptions of stridhana, as given by some of those 
sages, beginning with Manu and ending with Yajnavalkya 
(s. Next we shall state the definition of stridhana as 

given in the Mitaksliara. We shall then see how Vijnaneswara, 
the autlior of the Mitakshara, seized on one particular word 
in Yajnavalkya’s definition of stridhana, (the word, or rather 
the suppletive term, ddya, which means ‘ and the rest ' or 
‘ et cetera '), and used it as a handle for extending the scope 
of stridhana so as to include in it several descriptions of 
property which were not recognized as stridhana before 
(s. 1 15). We shall next proceed to consider to what extent the 
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definition of stridhana as given in the Mitakshara has been 
adopted in the four Mitakshara siib*schools (ss. 110-119). 
Thereafter, we shall deal with the Bengal or Dayabhaga school, 
and note how Jimuta Vahana, the founder of that school, 
boldly rejected the Mitakshara definition of stridhana, and 
formulated a definition of his own (s. 120). Lastly, we shall 
note how the Judicial Committee, has notwithstanding repeated 
warnings given by it that the Courts of British India should 
take the Hindu law not from the Smdtis, but from the com- 
mentaries (s. 9), brushed aside the whole of Vijnaneswara’s 
expansion of the word adya (s. 122). After this preliminary 
irquiry, we shall proceed to deal with the subject of stridhana 
in the light of decided cases. 

113. Stridhana according to the Smritis that is, the sacred 
writings of Rishisorsagesof antiquity.— (i) Stridhana or woman’s 
property is according to Manu, of six kinds, namely 

1. Gifts made before the nuptial fire, explained by 

Katyayana to mean gifts made at the time of 
marriage before the fire which is the witness of 
the nuptials [adhyagni], 

2. Gifts made at the bridal procession, that is, says 

Katyayana, while the bride is being led from the 
residence of her parents to that of her husband 
[adhyavahanika]. 

3. Gifts made in token of love, that is, says Katyayana, 

those made through affection by her father-in-law 
and mother-in-law [pritidatta], and those made at 
the time of her making obeisance at the feet of 
elders [padavandanika]. 

4. Gifts made by the father. 

5. Gifts made by the mother. 

6. Gifts made by a brother (Manu, ix, 194). 

All the commentators are a^eed that the above is not an 
exhaustive enumeration of stridhana, 

(2) To the above list Vishyiu adds — 

1. Gifts made by a husband to his wife on superses- 
sion, that is, on the occasion of his taking another 
wife [adhivedanika]. 
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2. Gifts subsequent, that is, says Katyayana, those 

made after marriage by her husband’s relations 
or lier parent’s relations [anwadheyaka], 

3. Sulka, or marriage-fee, a term which is used in 

different senses in different schools [see ss. 147, 
150, 152, 153 and 154]. 

4. Gifts from sons and relations. 

Vishnu does not make any specific mention of gifts made at 
the bridal procession. 

(5) Katyayana mentions the same six kinds of stridhana 
as Manu, and he defines the first three enumerated by Manu, 
and ‘‘ gifts subsequent ” and ‘‘ sulka ” mentioned by Vishnu. 
Those definitions have already been given above except that 
of sulka. It is of importance to note that Katyayana’s defini- 
tion of adhyagni, gifts before the nu[)tial fire, and that of 
adhyavaliamka, gifts at the bridal procession are wide enough 
to include gifts from strangers. These definitions have been 
accepted by all the scliools including tlie Dayabliaga school, 
with the result that they all recognize as stridhana gifts from 
strangers when they are made before the nuptial fire or at the 
bridal procession. But Katyayana expressly excludes from 
the category of stridhana gifts made by strangers during 
coverture, as also property acipiired by a woman during 
coverture by mechanical arts. Thus he says : - - 

‘‘ The wealth which is earned by mechanical arts, or which 
is receiv'cd through affection //nm a stranger, !^ subject to her 
husband’s dominion. The rest is pronounced to be stridhana.” 
[Katyayana, cited in the Dayabhaga, chap. 4, sec. 1, para. 19.] 

Gifts from strangers referred to in the above text are, of 
course, exclusive of gifts made l)efore the nuptial fire and at the 
bridal procession. Sucli gifts are undoubtedly stridhana. 

The words, “ subject to her husband’s dominion,” indicate 
that the text cited above is evidently not applicable to gains 
of art or to gifts from strangers either during maidenhood or 
during widowhood. The said words refer to acquisitions and 
gifts from strangers during coverture. Therefore acquisitions 
and gifts from strangers during maidenhood or widowhood 
would constitute stridhana. 



STRIDHANA. 


Ill 


{4) It is not necessary to notice here the definitions of 
stridhana given by Narada, Apastamba, Vyasa, and Devala 
except that Devala refers to “food and vesture ’ [s. Ill)] as 
constituting a woman’s stridhana [Colebrooke’s Digest, Book 
V, pp. 471, 478]. 

It may be observed before passing furtlier tliat almost all 
the Smriti writers mention ornaments given by a husband 
to his wife as her stridhana. 

(5) Yajmvalkya defines stridhana thus : — What was 
given (to a woman) by the father, the mother, the husband, or 
a brother, or received by lier before the nuptial fire, or presented 
to her on her husband’s marriage to another .wife, and the 
red (ddya) is denominated stridhana. So, that which is given 
by kindred, as well as her marriage-fee (sulka) and anything 
bestowed after marriage.” [Note particularly the word “ ddya' 
in the above definition.] 

Though there are about eighty different Rishis (sages) or 
writers of Sniritis (institutes), the texts of the abovenamed 
eight rishis are the only ones to which reference is made by the 
Commentators in their disquisitions on the definition of 
stridhana. Those eight sages are: (1) Manu, (2) Narada, (3) 
Vishnu, (4) Katyayaua, (5) Apastamba, (6) Vyasa, (7) Uevala 
and (8) Yajnavalkya. 

(6*) So far, we have noted the different kinds of property 
which are recognized as stridhana by the old sages. It is 
clear from the Sniritis. oi those sages that the term stridhana 
is not used in its etymological sense of “ woman’s property,” 
as comprising any kind of property possessed by a woman 
but that it is used in a technical sense. Summarizing the 
Smriti texts, we may say that it is imly gifts obtained by a 
woman from her relations and her ornaments and apparel which 
comtitute her stridhana and that the only sorts of gifts from stran- 
gers which come under that denomination are presents before the 
nuptial fire and those made at the bridal procession. But neither 
gifts obtained from strangers at any other time, nor her acquisi- 
tions by labour and skill, constitute her stridhana (x). This is 
stridhana in its technical sense. The Mayukha calls it technical 
stridhana ; it comprises only those kinds of property Avhich are 
expressly called stridhana by the old sages or Smriti writers. 


S. 113 


(x) Sec lianerjee’s “Ilimlu Law of Marriage and Stridliana,” 5t.h cd., p. ?.27. 
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114. Stridhana according to the Commentators (ss, 115- 

120 ). — Wc now proceed to note how the CoMMeYiMors of 
the different schools have dealt with the definitions of stridhana 
as given by the Sinriti writers, and deduced their own 
definitions therefrom. This inquiry is very important, for it is 
well established that whatever may be the law intended to be 
laid down by the Sinriti writers, that law must be sought for 
in the writings of the Commentators. In determining what is 
stridhana according to a particular school, the Court has 
to look to what the Commentators, who are authorities in 
that particular school, liave said on the subject (y). It is not 
open to a Judge to put his own interpretation on the Smriti 
texts. If the texts have received a particular interpreta- 
tion in a particular school, and that interpretation has 
been accepted as the law of that school, he must take it as 
the law of that school and administer it as such ( 2 ;) [s. 9]. 
To this extent then the Smritis have been pushed into the 
background. 

The Mitakshara occupies the foremost position among all 
the Commentaries, It is universally accepted by all the schools, 
except the Bengal school, as of the highest authority. Even 
in Bengal it is received as of high authority yielding only to 
the Dayabhaga in those points where they differ. It is a 
commentary on the Yajnavalkya Smriti or the institutes of 
Yajnavalkya. The Dayabhaga wherever it differs from the 
Mitakshara prevails in Bengal ; but in matters on which 
the Dayabhaga is silent, the Mitakshara is followed even in 
Bengal. These two works gave rise to two schools, namely, 
(1) the Mitakshara school, and (2) the Dayabhaga or Bengal 
school. 

The Mitakshara school is sub-divided into four schools, 
namely, the Benares, Bombay, Mithila and Madras schools. 
These four schools have their particular treatises and com- 
mentaries which control certain passages of the Mitakshara. 
All these schools acknowledge the supreme authority of the 
Mitakshara, but they follow their own particular treatises 
where those treatises specifically differ from the Mitakshara. 
The treatises which have been accepted as special authorities 
in each of these four schools are mentioned in section 12 . 

(i/) Salnnma v. Lutefimana (1898) 21 Mad. 100, i (z) Collector of Madura v. Moottoo Ramalinaa 

102- I (1868) 12 M.I.A. 397, 436. 
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We now proceed to consider definitions of stridliana as Ss 
given by the Commentators. This forms the subject-mr Iter of 114, 
sections 115 to 120. 

115. Stridhana according to the Mitakshara. — The follow- 
ing is the definition of stridhana as given by Vijnaneswara 
in the Mitakshara 

“ That which was given by the father, by the mother, by 
the husband, or by a brother ; and that which was presented by 
the maternal uncles and the rest at the time of wedding before 
th 3 nuptial fire ; and a gift on a second marriage or gratuity on 
account of supersession ; and, as indicated by the word adya 
(and the rest), property obtained by— 

(1) inheritance ; 

(2) purchase ; 

(3) partition ; 

(4) seizure, e.g,^ adverse possession (a) ; 

(5) finding ; 

all this is stridhana according to Manu and the rest.” 

It will thus be seen that the first portion of the above 
definition is a reproduction of the definition of stridhana as given 
by Yajnavalkya. The second part of the above definition is 
the expansion by Vijnaneswara of the word adya which occurs 
in Yajnavalkya’s definition of stridhana, so as to include in 
stridhana five distinct kinds of property which were not recogniz- 
ed as stridhana by the early sages. Neither Manu nor the other 
sages ever recognized those kinds of property as stridhana. 

Manu recognized only six kinds of stridhana, but this Vijna- 
neswara explains by saying that all that was meant by Mann’s 
text is that the number cannot be less than six, not that it 
cannot be more than six. And, further, he expressly says that 
the term stridhana comforms in its import with its etymology ^ and 
is not technical. The result is thit according to the Mitakshara, 
property of any description belonging to a woman is stridhana. It 
may be a gift from relations or a gift from strangers (6). It 
may be property acquired by inheritance, or property obtained 
on partition. It may be her earnings (6) or it may be property 

(a) Subramanian v. ArunacMam (1905) 28 | (b) Salem na v. Lutckmanc, (1808) 21 Mad. 100. 

Mad. 1, 7. I 108-105. 
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Sf. acquired by her fnm any other source [Mitakshara, chap. 2, 
115417 sec. 11, paras. 2-4]. 

Referring to the above definition, the High Court of Madras 
said : “ It is scarcely necessary to say that Vijnaneswara’s 
statement that stridhana is not to be understood in a technical 
sense was not mere philological observation. By laying down 
that proposition, Vijnaneswara and other great commentators, 
who followed him, succeeded in effecting a beneficial change 
in the archaic k^mriti law and placed women almost on a 
footing of equality with men as regards the capacity to hold 
property ” (c). 

[It may just as well be noted here that since the decision of 
the Privy Council in 1912 [s. 122], the whole of Vijnaneswara ’s 
“ expansion ” has been discarded]. 

116. Stridhana according to the Bombay School.— We next 
turn to the four divisions of the Mitakshara school (s. 12). 
It will be seen that some of them adopt the Mitakshara defini- 
tion while otliers do not. 

The Mayukha, which is held in high esteem in the town of 
Bombay, in Gujarat and in the North Konkan, would seem to 
adopt the definition of stridhana as given in the Mitakshara 
[s. 115]. 

For the purposes of succession^ tlie Mayukha divides 
stridhana into two classes, namely, (1) technical, and (2) non- 
technical. 1\‘.clmical stridhana refers to the kinds of property 
expressly recognized as stridhana by the old sages [sec. 113, 
sub-sec. (d)], that is to say, (1) gifts from relations made at any 
time, and (2) gifts from strangers if made before the nuptial fire 
or at the bridal procession. Non-technical stridhana comprises 
every other kind of property belonging to a woman. This is a 
classification peculiar only to the Mayukha [Mayukha, chapter 
iv, sec. 10, paras. 1-2 aiid 20]. It is not followed in any other 
part of the Bombay Presidency where the Mitakshara alone 
is the governing authority. 

117. Stridhana according to the Benares School.— The 
Viramitrodaya, a commentary held in high esteem in the 
Benares school, adopts and supports the definition of stridhana 
given in the Mitakshara. 


(r) Sttlemma v. Lutchmana (1898) 21 Mad. 100, 103-104, 
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118. Stridhana according to the Madras School. -The 
principal treatises of the Madras school are the Smriti 
Chandrika and the Parasara Madhavya. These treatises 
do not give any definition of stridhana. Nor do they adopt 
the definition of stridhana given in the Mitakshara. The 
Smriti Chandrika enumerates certain kinds of property as 
stridhana, being tlie kinds of property recognized as stridhana 
by the Smriti writers. The Parasare Madhavya puts its own 
interpretation on the suppletive term adya in the text of 
Yajnavalkya, and says that it refers to property purchased by 
a woman with gifts made to her at the bridal procession, etc. 

Besides the two works mentioned above, there are other 
works which are of more or less authority in the Madras school 
namely the Sarasvati Vilasa and the Vyavaharanirnaya. These 
four treatises, however, do not agree with each other on all 
points, least of all on questions relating to stridhana. This has 
led the High Court of Madras to hold that in determining 
the question whether a particular kind of property is 
stridhana or not, the Court should follow the comprehensive 
definition of stridhana given in the Mitakshara and hold 
that it is stridhana, unless it is shown that the said treatises 
are unanimous in holding that it is not stridhana (d). It 
has accordingly been held by that Court following the 
definition of stridhana given in the Mitakshara, that money 
given absolutely to a woman for her maintenance, and 
purchases made with such money, constitute her stridhana 
and descend to her heirs (e). Similarly, it has been held that 
gifts from strangers, though made during coverture, consti- 
tute her stridhana, there being no consensus of opinion among 
the said treatises that such gifts are not to be regarded as 
stridhana (/). As to a wife’s earnings, the same Court has 
expressed a strong opinion that they are her stridhana and 
descendible to her heirs (g), A similar opinion has been 
expressed as to property acquired by a woman by “ seizure,” 
that is, adverse possession, and that acquired by finding (k). 
Property inherited by a woman, however, stands on a 
different footing, for as to that it has been settled by a long 
line of decisions that it is not stridhana according to the Madras 

Salemma v. Lutchrmna (1898) 21 Mad. 100, (/) 21 Mad. 100, supra. 

(e) Subramaniun v. Arunachelam (1905) 28 21 Mad. 100, 105, »wpm. 

Mad, 1. {h) 28 Mad. 1, 7, supra. 
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school. As to property obtained by a woman on fartition^ 
119 no question can arise in the Madras school as to whether or 
not it is stridhana, for the practice of allotting shares to a 
woman on partition has become obsolete in the Madras 
Presidency (i). This completes the list of the additional sorts 
of stridhana specifically enumerated in the Mitakshara [s. 115], 
In fact, the t(;ndency of the Madras High Court is to follow 
the Mitakshara in determining whether a particular kind of 
j)roperty is stridhana or not. Even as to rules of succession 
to stridhana, that Court has followed the Mitakshara where 
tin* said four commentaries are silent (j) or do not all agree 
with each other {k). Referring to the definition of stridhana 
given in the iMitakshara that Court said : ‘'It is scarcely 
lU'cessary to say that Vijnaneswara’s statement that stridhana 
is not to be understood in a technical sense was not mere 
philological observation .... A departure from the law, 
laid down by such a high authority, must not be made unless 
supported by adequate grounds ’’ (/). And as to the rules of 
succession to stridhana, the same Court said : “ While the other 
commentators, in their attempt to reconcile the various 
Smritis, complicate the matter by prescribing different lines 
of devolution those too not complete— according to the 
class of stridhana to which the particular property belongs, 
the Mitaksliara lays down rules which are easy of application, 
complete in themselves and on the whole equitable (m).” 

The position, then, as regards the Madras school, so far as 
the Madras decisions go, is this that the Mitakshara definition 
of stridhana is to bo applied in every case, unless the com- 
mentaries prevalent in that school unaTiimously exclude the 
kind of property in question from the category of stridhana. 
Since the decision, however, of the Privy Council, in 1912 
(s. 122), the whole of Vijnaneswara’s “expansion” [s. 115] 
has been discarded, and such of the Madras decisions which 
recognized as stridhana any description of property comprised 
in the “ expansion ” cannot now be accepted as good law. 

119. Stridhana according to the Mithila School.— The 
V^ivada Chintamani is the leading authority of the Mithila 

Muthappudayan v. Ammani (1898) 21 
Mad. 68. 

(/) 21 Mad. 100, 103-104, supra. 

(wi) 21 Mad. 100, 104, 105, supra. 


(i) Sithramnuan v. Arunachelam (1905) 28 

Mad. 1,8. 

(j) Salemmi v. Lntchmana (1898) 21 Mad. 

100, 104, 

(k) Raju V. Anlfmni (1906) 29 Mad. 358; 
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school. This work also does not give any definition of stri- Ss 
dhana, but it enumerates eleven kinds of property, namely : — 

(1-6) the six kinds as enumerated by Mann and defined 
by Katyayana [s. 113, sub-s. (7)] ; 

(7-9) gifts made on supersession, gifts subsequent, and 
sulka [s. 113, sub-s. (3)] ; 

(10) ornaments ; and 

(11) ‘'food and vestute ” mentioned by Devala and 
interpreted to mean “funds appropriated to a 
woman’s support” [s. 113, sub-s. (3)]. 

Gifts from strangers made before the nuptial fire and 
at the bridal procession are also recognized as stridhana. The' 
author then concludes his enumeration by saying : “ These 

are the several kinds of stridhana.” It will thus be seen that 
the Vivada Chintamani confines stridhana within the definitions 
of the Smriti writers and excludes property acquired by 
inheritance and the other kinds of property mentioned as 
stridhana in the Mitakshara (n). [Vivada Chintamani, P.C. 
Tagore’s Translations, pp. 256-263.] 

120. Stridhana according to the Dayabhaga or Bengal 
School. — The Dayabhaga of Jimuta Vahana is the leading 
authority of the Bengal school. To understand the definition 
of stridhana as given in the Dayabhaga it is important to 
note the following two propositions which have been accepted 
by all the Mitakshara sub-schools : — 

(a) every kind of stridhana belonging to a woman passes 
on her death to her heirs ; 

(b) but every kind of stridhana cannot be disposed of 
by a woman at her pleasure. 

The only kinds of stridhana which she can dispose of at 
her pleasure and without her husband’s consent are gifts from 
relations. She cannot dispose of any other kind of stri- 
dhana such as gifts from strangers, or property acquired 
by her hy mechanical arts, without her husband’s consent 


(n ) Bhugwandeen v. Myna Baee (1867) 11 M.I.A. 487, 511. 
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S. 120 [8. 143]. This is based upon certain texts of Katyayana and 

Narada. The said texts run as follows 

(1) '' What a woman, either after marriage or before it, 
either in the mansion of her husband or of her hither, receives 
from her lord or her parents, is called saudayika (gift from 
affectionate kindred) ; and such a gift having by them been pre- 
sented through kindness, that the woman possessing it may live 
well, is declared by law to be her absolute property. The abso- 
lute exclusive dominion of women over such a gift is perpetually 
celel)ra4ed ; and they have power to sell or give it away as they 
phrase, even though it consists of lands and houses. Neither 
the husband, nor tlie son, nor the father, nor the brother, has 
power to use or to alienate the legal property of a woman ” — 
Katyaijana [Colebrooke’s Digest, Book V., p. 475]. 

(2) The wealtli which is earned hy mechanical arts, or 
which is rec(‘iv(‘d through affection from a stranger, is subject 
to her husbaiHVs dominion. The rest is pronounced to be 
strulhana ” [Katyayana, cited in the Dayabhaga, chap. 4, 
sec. J, para. 11)]. 

(3) “ Property given to her by her husband through pure 
affection she may enjoy at her pleasure after his death, or may 
giv e it away, except land or houses — Narada [Colebrooke’s 
Digest, Book V., p. 477]. 

Let us now turn to the Dayabhaga of Jimuta Vahana. On 
referring to that work it will be seen that Jimuta Vahana first 
examines the various definitions, or rather descriptions, of 
stridhana given in the old Smriti texts [s. 113]. He alters the 
text of Yajnavalkya by substituting the expletive eva for 
ddya so as to confine the term stridhana to the kinds of property 
specifically enumerated by Yajnavalkya [s. 113, sub-sec. (5)]. 
He rejects the definition of stridhana given in the Mitakshara. 
and defines stridhana in these words : — ■ 

“ That alone is stridhana 'ivhich she [a woman) has power to 
give, sell, or use independently of her husband's control." 

Jimuta Vahana, however, does not say what kinds of 
property can be disposed of by a woman without her hus- 
band’s consent but immediately after defining stridhana, he 
cites the texts of Katyayana and Narada quoted above. In 
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the light of those texts, and from what more he says in the 
chapter on stridhana we are in a position to say— 

(1) affirmatively, that all gifts from relations covsiitute 
stridhana, except a gift of immoveable property made by the 
husband ; and that gifts from strangers also constitiit(‘ stiidhana 
if made before tlie nuptial fire or at the bridal procession ; 

(2) negatively, that the following properties are not 
stridhana, namely — 

(i) property inherited by a woman ; 

(ii) property obtained by her on partition ; 

(iii) gifts from strangers, except those made before tlie 
nuptial fire or at the bridal procession ; and 

(iv) property acquired by her by mechanical arts (o) 
[Dayabhaga, chap. 4, sec. 1]. 

121. Distinction between Mitakshara stridhana and 

Dayabhaga stridhana.— Tn Sheo Shankar v. Debi Saliai {])), 
their Lordships of the Privy Council referring to the 
term stridhana said : “ The Bengal school of lawyers have 

always limited the use of the term narrowly, applying 
it exclusively, or nearly exclusively, to the kinds of woman’s 
property enumerated in the primitive sacred texts. The 
author of the Mitakshara and some other authors (that is 
of the Viramitrodaya and the Mayukha) seem to apply the 
term broadly to every kind of property which a woman can 
possess, from whatever source it may be derived.'' 

122. The Privy Council and Mitakshara Stridhana.— 

Having dealt with the definitions of stridhana as given by the 
Commentators, we proceed to consider how far the definition 
of stridhana as given in the Mitakshara has been accepted by 
the Privy Council. 

(1 ) Property inherited by a woman. — A woman may inherit 
the ordinary property of a male, that is of her husband, father, 
son, etc. She may also inherit the stridhana of a female, that 
is of her mother, mother’s mother, or daughter. Both these 
kinds of inherited property are stridhana according to the 

(o) nam Oopal y. Xarain (1906) 33 Cal. 315, I (p) (1903) 2.) All. 408, 30 I. A. 202, 205- 206. 

319-320. I 
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Mitakshara [s. 115], but the Privy Council has held as to both 
these kinds of property that they are not stridhana. In 
one set of cases before that tribunal, the question was whether 
property inherited by a widow from her husband, that is 
property inherited by a woman /rom a male, was her stridhana. 
Their Lordships lield that it was not, and that on her death it 
passed not to her heirs, but to the next heir of her husband {q). 
In the otlier,^5et of cases the question was whether stridhana 
inherited by a daughter from her mother, that is property 
inherited by a woman /rom a female, was her stridhana. Their 
Lordships held that it was not, and that it did not descend 
to her (daughter’s) stridhana heirs, but to the next heir of the 
mother (r). 

The cases referred to above were cases from the Benares 
school. The law as now settled in the Madras, Mithila and 
Bengal schools is the same, that is to say that property 
inherited by a woman, whether from a male or from a female, 
does jiot constitute her stridhana in any case [ss. 168-169]. 
According to the Bombay school, however, it becomes her 
stridhana in all cases, except where the property is inherited 
by a widow, mother, or other female who enters the gotra 
(family) of the deceased by marriage [ss. 170-171]. This 
rule is firmly established in Bombay by a long current of 
decisions, and it remains unaffected by the decisions of the 
Privy Council referred to above (s). [See s. 130]. 

(2) Share obtained by a widow on partition. — As to the 
share obtained by a widow on partition of the joint family 
property, it lias been held by the Privy Council in Debi 
Mayigal Prasad v. Mahadeo Prasad [t), that it is not her 
stridhana even under the Mitakshara law. It does not 
therefore pass on her death to her stridhana heirs, but 
reverts on her death to the next heirs of her husband 
in the absence of an express agreement amongst the co-sharers 
to the contrary. 


{q) lihitfjivandeen v. Myna Baee (1867) 11 M. 
I, A, 487 ; Msi, Thukor DeyJiee v. Lai 
Baluk 11 M.T.A. 139. 

(r) Sheo Shankar v, Debi Sahai (1903) 25 All. 
468, 30 I. A, 202, as explained in Subra- 
inanian v. Arunachelam (1905) 28 Mad. 
1, 9-12 ; Ham Kali v. Uopal Dei (1926) 
48 All. 648, 652-653, 96 I.C. 757, (’26) 
A. A. 557, and Iluktim Chand v. Sital 
Prasad (1928) 50 All. 232, 236, 237, 
107 I.C. 244, (’28) A.A. 52; Sheo 
Pertab v. The Allahabad Bank (1903) 25 


All. 476, 30 I. A. 209 ; Gaya Din v. Badri 
Singh (1943) All. 230. 

(«) SCO (1903) 25 All. 468, 474, 30 I. A. 202, 
supra; Balwant Rao v. Baji Rao (1920) 
47 I.A. 213, 223, 48 Cal. 30, 57 I.C. 545, 
(’21) A. PC. 59 ; Bhau v. Raghunath 
(1906) 30 Bom. 229, 236-237; Gadadhar 
V. Cluindrabhagabai (1893) 17 Bom. 690, 
708 [F.B.]; Kesserbai v. Hunsraj (1906) 
30 Bom. 431, 452. 

(0 (1912) 34 All. 234, 39 I.A. 121, 14 I.C. 1000. 
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(3) It will be noted that property acquired by a woman 
by inheritance and that acquired by her on partition are two 
of the five additional sorts of stridhana comprised in Vijnane- 
swara’s ‘‘ expansion ’’ of adya [s. 115]. As to both these it has 
been held by the Privy Council that they do not constitute 
her stridhana in such sense that on her death it pass' to her 
stridhana heirs. The true view would now appear to be that 
the whole of Vijnaneswara’s expansion has been discarded, 

123. The schools and stridhana. — The following is a sum- 
mary of secs. 113 to 122 

(1) The Smriti writers confine stridhana to gifts from 
relations made at any time, and to gifts from strangers made 
before the nuptial fire and at the bridal procession. This is 
called technical stridhana [s. 113, sub-s. (d)], and it is stridhana 
according to all the schools. 

(2) Property acquired by a female during maidenhood or 
widowhood, though it be acquired by gift from strangers or by 
mechanical arts, constitutes her stridhana according to all the 
schools [ss. 127-132]. 

(3) Though according to the Mitakshara every kind of 
property howsoever acquired by a woman would appear to be 
her stridhana, the effect of the decisions of the Privy Council 
referred to in section 122 is to curtail the definition of stridhana 
as propounded by Vijnaneswara by excluding from it in effect 
the five additional sorts of stridhana enumerated by him 
[s. 115]. 

(4) The law of the Benares school is that stated in sub- 
sec. (3) [ss. 117 and 122]. 

(5) Every description of property which is stridhana 
according to the Mitakshara as interpreted by the Privy Council 
would seem to be stridhana according to the Bombay school. 
That school also recognizes as stridhana every kind of property 
inherited by a woman, except where the woman inheriting the 
property is a widow, mother, or other female who entered 
the gotra of the deceased owner by marriage [s. 130]. See 
ss. 116 and 122. 

(6) Having regard to the Madras decisions set forth in 
sec. 118, it would seem that every description of property 


Ss. 

122,123 



122 


HINDU LAW. 


S. 123 which is strid liana according to the Mitakshara as interpreted 
by tlie Privy Council, is stridhana according to the Madras 
school, 

(7) The Mithila school confines stridhana within the 
definitions of the Smriti writers ; it does not recognize 
non-tech nical stridhana [s. 119]. 

(8) According to the Dayabhaga or Bengal school, that 
alone is stridhana which a woman has power to dispose of 
without the consent of her husband [s. 120]. 

(9) Property which comes within any of the descriptions 
of stridhana is not the less stridhana, because it happens to be a 
kind of property which was not known to the Hindu law when 
the Commentaries were written. “ We are not prepared,” 
said the High Court of Calcutta in a Dayabhaga case, to 
hold that the ruh^s of Hindu law are so inelastic as to be 
capabh^ of application only to such descriptions of interests in 
])i‘operty as formed the subject-matter of transactions at tlu^. 
time when the rules were first formulated.” Thus a gift by 
a father to his daughter is stridhana according to all the 
schools : and it is not the less stridhana, because the gift is 
of a mmmm mohamri lease, a sort of interest in property 
unknown to the Hindu law when the Dayabhaga was written {u), 

(10) It will be seen from what is stated above, that the 
stridhana of the Bombay school is more extensive than the 
stridhana of every other school, for the Bombay school, while 
recognizing as stridhana every kind of property which is 
stridhana according to the other schools, recognizes in certain 
cases inherited property also as stridhana, which no other 
school does. 

To say of a property possessed by a woman that it is her stridhana is the same thing 
as sayin<>: that slie is the full owner thereof. To .say that the stridhana of the Dayabhaga 
.school is less comprehensive than that of the Bombay school, is eciiiivalent to saying 
that the Dayabhaga school does not recognize the full ownershij) of women in as many 
kinds of property as the Bombay school ; but though this is so, females governed by the 
Dayabhaga school posse.ss an advantage which females subject to the Mitakshara law 
do not. For while according to the Mitakshara law, the interest of a coparcener in 
ancestral property passes on his death to his coparceners hy svrvivorshij), according 
to the J)ayabhaga law, it pas.ses to his heir by succession. The result is that according 
to the Mitakshara law, a widow, daughter, mother, etc., can never succeed to ancestral 
property so long as a single coparcener is in existence ; while according to the Dayabhaga 
law, their succession is not impeded by the existence of any coparcener. Thus if two 


(it) Ram (iopal v. Xarain (1900) 33 t’al. 31.'), 319. 
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brothers A and B are joint, and A dies leaving a widow, or a daughter, or a moi-hcr, 
according to the Mitakshara law, ^’s interest in the joint property will i)ass on bis dcctt-h 
not to his widow, or daughter, or mother, but to B by survivorship, while ac- ording 
to the Dayabhaga law, it will pass to his widow, daughter or mother as the case may be, 
though, it may be noted, none of them takes as a fvU owner [ss. 177-1 80j. 

II.-SPECIAL FEATURES OF STRIDHANA. 

124. Peculiar features of Stridhana.— A Hindu f(‘inale may 
acquire property from various sources. She may acquire it 
by gift, or by inheritance, or on partition. She may also 
acquire it by her own labour and skill. But all property 
acquired by her is not stridhana. Whether a particular kind 
of property is stridhana or not, depends on — 

(1) the source from which tlie property was acquired ; 

(2) her statics at the time of acquisition, that is, whether 

she acquired it during maidenhood, coverture, or 
widowhood ; and lastly, 

(3) the school to which she belongs. 

What is stridhana, and what is not, according to tlie differ- 
ent schools, we have already stated in section 123 and the 
earlier sections. We shall elucidate this subject still further 
by treating it from a practical point of view, that is, by 
enumerating all possible descriptions of property that may be 
lawfully acquired by a Hindu female, and dealing with each 
one of these descriptions separately in separate sections, 
and stating which of them are stridhana and which 
are not according to the different schools [ss. 125 to 135]. 
In the meantime it may be asked, what is the practical 
importance of the distinction between property which is 
stridhana and property which is not stridhana ? The answer 
is that the distinction is important in two ways : first, as 
regards succession and, secondly, as regards the power of 
alienation. The distinction may be explained as follows : — 

1. Stridhana of every description belonging to a woman 
passes on her death to her heirs [ss. 145-157]. It is not so 
with regard to woman’s property which is not stridhana. 

2. Stridhana belonging to a woman is property of which 
she is the absolute owner, and which she may dispose of at 
her pleasure, if not in all cases during coverture, in all cases 
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during widowhood [ss. 141 to 144]. But a woman is not the 
absolute owner of property which is not her stridhana, nor can 
she dispose of it at her pleasure even during widowhood. 
She is merely a qualified owner of such property in other words 
she takes only a limited interest in the property, the nature 
and extent of which depend on the character of the property. 

The following diagram may perhaps elucidate the subject still further : — • 
Woman’s Property 

I 

.1 ' 1 
Stridhana Non-Stridhana 

By “ woman’s property ” in the above diagram is meant property acquired by 
a woman whatever may bo the source from which it is acquired. Woman’s property 
may be divided into two classes, namely, stridhana and non-stridhana. The distinction 
l)(‘twepn stridhana and non-stridhana has already been noted above. The feature 
common to both stridhana and non-stridhana is that they are both “Woman’s property,” 
that is property of which the ownership is in the woman, with this difference that her 
ownership in stridhana is absolute, while in non-stridhana it is limited. Thus property 
ac(iuired by a widow by inlieritance from her husband, though it is her property in the 
sense that she is entitled to its possession and to enjoy the income of it, is not her 
stridhana. She cannot alienate it except in the special cases mentioned in ss. 178 and 
17'J. But a gift made to a woman by her father constitutes her stridhana and she 
can sell it, mortgage it, make a gift of it, or dispose of it by will. 

III. - ENUMERATION OF STRIDHANA. 

125. Sources of woman’s property. A Hindu female 
may acquire property from diverse sources. The following is a 
list of the several descriptions of property that may be lawfully 
acquired by a Hindu female, prepared with special reference 
to tlie source of acquisition : — 

(1) Gifts and bequests from relations [s. 126]. 

(2) Gifts and bequests from strangers [s. 127]. 

(3) Property obtained on partition [s. 128]. 

(4) Property given in lieu of maintenance [s. 129]. 

(5) Property acquired by inheritance [s. 130]. 

(6) Property acquired by mechanical arts [s. 131]. 

(7) Property obtained by compromise [s. 132]. 

(8) Property acquired by adverse possession [s. 133]. 

(9) Property purchased with stridhana or with savings 

of income of stridhana [s. 134]. 
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(10) Property acquired from sources other than those 
mentioned above [s. 135]. 

Bequests stand on the same footing as gifts (v). 

We now proceed to consider which of the above descrip- 
tions of property constitute stridhana, and which do not accord- 
ing to the different schools. 


126. Gifts and bequests from relations. — Property given 
or bequeathed (w) to a Hindu female, whetleir during maiden- 
hood, coverture, or widowhood, by her parents and their 
relations, or by her husband and his relations (x), is stridhana 
according to all the schools, except that the Dayabhaga does 
not recognize immoveable proferty given or bequeathed by a 
husband to his wife as stridhana {y) [s. 120]. 

Gifts from relations. — Gifts from relations constitute “technical” stridhana [s. 113, 
8ub-8. (d)]. Those gifts bear various names according to the occasion on which they are 
made. Those names are — 

(1) adhyagni, that is, gifts made before the nuptial fire ; 

(2) adhyavahanika, that is, gifts made at the bridal procession ; 

(3) padaiandanika, that is, a gift made to a woman when she makes obeisance 
at the feet of elders ; 

(4) anwadheyaka, that is, gifts made after marriage ; 

(5) adhivedanika, that is, gifts made on supersession ; 

(6) svlka, that is, gratuity or marriage-fee ; 

(7) pritidatta, that is, gifts of affection made by the father-in-law or mother-in-law ; 

(8) bhartridatta, that is, gifts from the husband. 

The above terms are explained in sec. 113, sub-secs. (/) and (2). 

See sec. 401, “ Gifts and bequests to widows, daughters, and other females.” 


127. Gifts and bequests from strangers. — A gift may be 
received by a Hindu female from a stranger, that is. from 
one who is not a relation, (1) during maidenhood, or (2) at 
the time of marriage, or (3) during coverture, or (4) during 
widowhood. 


(v) Jtuloo Nath V. Bussunl Coomar (1873) 19 

W. R. 264. 

(w) (1873) 19 W. R. 264, supra (bequest from 

father) ; Damodar v. Parmanandas (1883) 
7 Bom. 155 (bequest from husband) ; 
Basanta Kumari v. Kamikshya (1906) 33 
Cal. 23, 32 I. A. 181 (bequest from 


brother) ; Atul v. Sanyasi (1905) :C2 Cal. 
1051 (bequest from son). 

(*) See Sam'fasiva v. Venkataswara (1908) 31 
Mad. 179. 

(y) See Dayabhaga, ch. 4, sec. 1, paras. 18 and 
21. See also Venkata v. Venkata (1877) 
1 Mad. 281, 286, 287. 
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S. 127 (1) Property given or bequeathed to a Hindu female by 

strangers durimj maidenhood is her stridhana according to all 
the schools {z). 

The principal text which excludes from strangers from the category of 
stridhana is that of Kafynyana. It runs thus : — • 

“ The wealth which is earned hy mechanical arl<t, or which is received through affec- 
tion from a drangrr, is tiubjtcl to her husband's dominion. The rest is pronounced to 
he stridhana.” 

The words “ subject to her husband's dominion,” in the above text shov/ that the 
text does not apply to acquisitions or gifts from strangers during maidenlmd or during 
widowhood. The words refer to acquisitions and gifts from strangers during coverture 
only ( 2 ). 

(2) Property given by strangers to a Hindu female before 
the 7mptialfire or at the bridal procession is stridhana according 
to all schools. Such property, like property given by rela- 
tions, constitutes ‘‘ technicar’ stridhana [s. 113, sub-sec. (6)]. 

(3) Property given or bequeathed by strangers to a 
Hindu female during coverinre is stridhana according to the 
Bombay, Benares, and Madras schools [ss. 116-118], but not 
according to the Mithila and Dayabhaga schools [ss. 119-120]. 
But even according to the Dayabhaga, such property becomes 
her stridhana after her luisband’s death, as appears from the 
fact that the Dayabhaga recognizes the ownersliip of the mife 
in such property even during coverture, tliough it says it is 
not her stridhana because it is subject to her husband’s control. 
It is dilTuailt to say whether, according to the Mithila school, 
such ])ro])erty l)ecomes stridhana after the death of the husband. 

Ihiynbhoga school. — Tb(‘ Dayabhaga first, cites the text of Katyayana relating to 
gifts from strangers and aeipiisitions by meehanieal arts ipioted above, and then says ; 

” Jle (the. husband) has a right to take it, even though no distres.s exists. Hence llmigh 
the piojioiy is hers, it does not constitute stridhana because .she has no independent 
power over it ; ” Dayabhaga, chap. 4, sec. I, para. "10. 

The mi'aning of the above, text is that though the, ownership of tbe property is in 
the wife, it is not tier stridhana for, according to the, Dayabhaga definition of stridhana, 
that alone is stiidhana which a woman can dispose of independently of her husband’s 
consent. ()n this point .Jagannatha says: — 

” But according to .Jimuta Vahana, llaghunandana, and the rest, the wife is the sole 
owner of wealth acquired by her even during coverture; yet she has not independent 
pow^r over it so long as her husband lives. It must therefore bo understood, that the 
legal heirs of stridhana succeed also to this wealth, even if the wife dies in the lifctimo 
of the husband.” Colebrooke’s Digest, JJook V, 515, commentary, Vol. 11, p. 628. 

(c) See Dayabhiuia, cliai). i. sec. _l^ para. 20 (tt) Hulemma v. Lukhrmna (1898) 21 Mad. 100, 
aad [ enkuta v. Venkata (1877) 1 Mad. a ea.se of service Inam enfranchised by 

Government in favour of a married woman 
during coverture. 
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Mithila school— li is difficult to say whether according to the Mithila school a gift 
from a stranger received during coverture becomes the stridhana of the wife on her 
husband’s death. For it may be that according to that school the ownership of the 
property passes to the husband immediately the wife receives it, in which case it becomes 
part of the husband’s property, and descends to his heirs on his death. The author 
was of the opinion that such a gift becomes the stridhana of the woman after 
her husband’s death. The trend of modern decisions is to follow the Ivlitakshara, unless 
the special commentaries of the school in question ex'presshj d»‘cliiri' that a particular 
kind of property is not stridhana. 

(4) Property given (6) or bequeathed (c) to a Hindu 
female during widotvhood is her stridhana. Where a father 
made a gift of certain properties to his widowed daughter 
for life with remainder to his heirs, the rents and profits 
accruing from such properties, including all accumulations 
thereof are her stridhana, though the corpus is not (d). 

See notes to sub-section (jf). 

128. Share on partition— (7) According to the Daya- 
bhaga school, where a share is allotted to a mother or father’s 
mother on partition of joint family property, it is given to 
her by way of provision for her maintenance for which the 
family property is bound. It is not, therefore, her stridhana, 
and it does not pass on her death to the stridhana heirs, but 
reverts to the sons or grandsons out of whose portion it was 
taken out (e). 

(2) Even in cases governed by Mitakshara, the Privy 
Council have held in Debi Mangal Prasad v. Mahadeo Prasad (/) 
that a share allotted to a mother on partition is not her stri- 
dhana, but stands on the same footing as property inherited 
by her from her husband (g), and that on her death it passes 
not to her stridhana heirs, but to the sons or grandsons. 

(3) According to the Mithila school, the share allotted 
to a woman on partition is not stridhana (h). The reason is 
that it is not one of the eleven kinds of stridhana enumerated 
in the Vivada Chintamani [sec. 119]. 


(6) Brij Indar v. Jitnki Koer (1877) I. A. 1, 
1 Cal. L. R. 318 [ property acquired by a 
widow under a sannad from Government, 
which conferred upon her a full proprie- 
tary and transferable right in the proper- 
ty, is her stridhana. It was a Mitakshara 
case, but the Dayabhaga has been freely 
cited in the judgment of the Privy 
Council ]. 

(c) Bai Narmada v. Bhagwantrai (1888) 12 

Bom. 505. 

(d) Mohinee Mohan Bam v. Rash Biharee 

Ghosh (1937) 2 Cal. 97, 109 I.C. 519, 
(’37) A.C. 229. 

(e) Sorolah v. Bhoohun (1888) 15 Cal. 292; Tlridoy 

Kunt V. Behari Lai (1906) 11 C. W. N. 


239 ; Iletnanyini v. Kedamalh (1889) 
16 Cal. 758, 16 I. A. 116 ; Shashi Bhman 
V. Hart Narain (1921) 48 Cal. 1059, 1066, 
1066, 66 I.(^ 705, (’21) A.C. 20., ; Hira 
Lai Mandal v. Sankar Lai Mandal (1938) 
2 Cal. 250. 

(/) (1912) 34 All. 234, 39 I.A. 121, 14 I.C 1000, 
Reversing 32 All. 253, 5 I.C, 208 ; Mnnni 
iMl v. Phula (1928) 60 All. 22, 105 I.C. 
322, (’27) A.A. 679. 

(g) Bhagwantrao v. Punjaram (1938) Nag. 255, 
174 I.C. 201, (’38) A. N. 1 ; Sital Prasad 
V. Sri Raw (1944) Luck. 450. 

(A) Krishna Lai v. Nr.ndeshwar (1919) 4 Pat. 
L.J. .38, 45, 44 I.C. 146, (’18) A.P. 91 
(Share allotted to grandmother). 
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s.. (4) As regards the Madras school, the practice of allot- 

128,129 ting a share to females on partition has become obsolete. 
No question can, therefore, arise in that school as to whether 
such share is stridhana or not [sec. 118]. 

Tho question whether the share allotted to a mother on partition is stridhana or 
not according to tho Benaros school was left open by their Lordships of tho Privy Council 
in Bhtigwandeen v. Myna Baee (t), the very case in which they held that property inherit- 
ed by a woman v^as not stridhana according to the Mitakshara. In Debi Mangal Prasad's 
case, tho Allahabad High Court, after a review of all the authorities on the subject, held 
that it was stridhana, but the Privy Council held that it stood on tho same footing as 
property inherited by a woman and that it was not stridhana [sub-sec. {2)]. 

Where a deed of partition confers in terms an absolute estate upon tho mother 
in tho share allotted to her, she takes the share as her stridhana (j). In Debi Mangal 
Prasad's case the Privy Council said : “ Of course, the members of a joint family 

effecting a partition may agree that a portion of the porperty shall be transferred to the 
widow by way of absolute gift, as part of her stridhana, so as to constitute a provision 
for her stridhana heirs ; but, in the absence of any such intention, their Lordships do not 
feel justified in putting property acquired by a widow, on a partition of the joint estate, 
upon a footing different from that on which property coming to her by way of inheritance 
has been placed.” In a later case, where a share was given by the step-sons to their step- 
mother and the agreement provided that she was to be responsible for a definite share 
of the debts, their Lordships of the Privy Council held that the step-mother took an 
ab.solute interest in the share alloted to her (k). 

129. Property given in lieu of maintenance.—Money paid 
to a Hindu female periodically for her maintenance (vritti), 
and the arrears of such maintenance, or a lump sum of money 
given to her in lieu of maintenance, constitute stridhana 
according to all the schools (i). So too does immoveable pro- 
perty transferred to a woman by way of absolute gift in lieu 
of maintenance (m). It does not make any difference whether 
the maintenance is awarded during coverture [n) or during 
■ widowhood. Nor does it make any difference that it is awarded 
under an agreement between the parties or by a decree of the 
Court (o). The transfer of property given absolutely in lieu 
of maintenance is not void under sec. 6 of the Transfer of 
Property Act (p). 

Arrears of maintenance constitute stridhana, though the maintenance is payable 
by the husband under a decree obtained by tho wife against him. If the wife dies in the 


(i) (1876) 11 M. I. A. 487, 514. 

(j) Bolye Chund v. Khetterpaul (1873) 11 Beng. 

L. R. 459. 

(k) Sahab Rai b, Shaftq Ahmid (1927) 31 C. W. 

N. 972, 101 I. C. 426, (’27) A. PC. 101. 

(0 Doorga v. Tejn (1866) W. R. Mis. 63 (gift 
of money by son to mother lor mainte- 
nance) : Court of Wards v, Mohesmr (1871) 
16 W. R, 76 (Dayabhaga case) ; NeUai- 
kumaru v. Marakathammal (1876) 1 Mad. 
166 : Subramanian v. Arunachelam {I90b) 
28 Mad. 1 ; Manilal v. Bat Bern {\%gZ) 


i ( iwm. • (iunpat liao v. Ram Chunder 
(1889) 11 All. 296. See particularly 
28 Mad. 1, supra, at pp. 7 and 8 ; 
Janardhan v. Sonalai (1942) Nag. 16, 198 
I.C. 293, (’42) A.N. 30. 

( m) DebiM angal Prasad v.Mahadeo Prasad (1912) 

. , , 23b 39 I.A. 121, 131, 14 I.C. 1000. 

(n) (1893) 17 Bom, 758, supra. 

(o) (1893) 17 Bom. 758, and (1905) 28 Mad 

1, supra. 

{p) J)hul Nath V. Ram Charitra (1932) 54 All. 
366, 138 I.C. 566 ; (’32) A. A. 366. 
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lifetime of the husband, such stridhana passes to her stridhana heirs, so that if she has a 
(laughter, she will inherit it and she can claim it from the woman’s husband, even if ho 
happens to be her own father. 

The text generally cited in this connection is that of the Smriti writer Devala, which 
luns as follows : — 


Ss. 

129, 130 


“ Her subsistence, her ornaments, her perquisite {sullca), and her gains are the separate 
property of a woman.” 

It may bo asked why, if the share allotted to a woman on partition ii»)t her stridhana, 
maintenance allotted to her is her stridhana. The answer is that the share allotted 
to a mother on 'partition is always equal to that of the son’s shan which may exceed what 
is required for her actual maintenance, while mait.ienance is not fixed on that basis. 

As to the law of the Mithila school, see sec. 110. 


130. Property acquired by inheritance.— (J ) A woman 
may inherit the ordinary property of a male such as her husband, 
father, son and the rest. She may also inherit the stridhana 
of a female such as her mother, daughter, and the rest. 

[2) According to the Dayabhaga school, as well as the 
Benares, Mithila, and Madras schools, property inherited by a 
woman whether from a male or from a female, does not become 
her stridhana. She takes only a limited interest in the property 
[secs. 177-180], and on her death the property passes not to her 
heirs, but to the next heir of the person from whom she inherited 
it [secs. 1 68-1 69]. Thus if the property is inherited from a male, 
it will pass to his sapindas, sakulyas and samanodakas, if the 
parties are governed by the Dayabhaga law [secs. 88-90], and 
to his sapindas, samanodakas and bandhus if the parties are 
governed by the Mitakshara law [secs. 43 to 50]. And if the 
property is inherited from a female, it will pass to the next 
stridhana heirs of such female [secs. 145-157]. 


Illustration. 

A Hindu dies leaving a widow and a brother. The widow will inherit his property 
as his heir. She takes only a limited interest in the property, that is, she can enjoy only the 
income of the property. She cannot alienate the property except in the cases mentioned 
in secs. 178-179. On her death, the property will pass not to her stridhana heirs, but to 
the next heir of her husband, that is, his brother. The same rule applies where a female 
inherits property from her father, son, son’s son, or son’s son’s son, that is, where she 
inherits it as daughter, mother, grandmother, or great-grandmother respectively. As 
bo property inherited /rom a female see the illustration to sec. 169 below. 

{3) According to the Bombay school, property inherited 
by a woman from a female becomes her stridhan?o in all cases. 
She can dispose of it by act inter vivos [that is, by sale, 

5 
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S. 130 mortgage, gift, etc.] or by will, and on her death intestate 
the property passes to her stridhana heirs (sec. 171). 

As regards property inherited by a female from a male, 
the Bombay scliool divides female heirs into two classes, 
namely — 

(a) those who are introduced into the gotra or family of 
. the deceased owner by marriage, such as the 

deceased’s wife, mother, father’s mother, etc.; and 

(b) other female heirs, being females born in the family, 
such as the daughter, sister, brother’s daughter, 
sister’s daughter, etc. 

Property inherited by a female wlio belongs to class (a) 
does not become lier stridhana. She takes only a limited 
interest in siicli property, and on her death it passes to the 
next heir of the male from whom she inherited it. 

Property inherited by a female who belongs to class (b) 
becomes her stridhana in all cases. She can dispose of it 
by an act inter vivos or by will, and on her death it passes to 
her own stridhana heirs (sec. 170). 

{4) The result is, as regards property acquired by inheri- 
tance, tliat according to the Dayabhaga, Benares, Mithila, and 
Madras schools, it does not become stridhana in any case, 
while according to the Bombay school, it becomes stridhana in 
all cases except where it is inherited by the deceased’s widow, 
mother, or other female relation who entered his gotra (family) 
by marriage. 

Tho illustrations to secs. 170 and 171 may be read. 

Females who enter the gotra of a Hindu by marriage . — These are his wife, his 
father’s wife {i.e., his mother), his father’s father’s wife (i.e., his grandmother), his 
father’s father’s father’s wife (t.e., his great-grandmother), and the wives of other 
ascendants ; also the wives of collaterals, a class of heirs recognized in the Bombay school 
only, namely his brother’s wife, his nephew’s wife, his uncle’s wife, his cousin’s wife, 
etc. [sec. 68]. In short the females who enter tho gotra of a Hindu by marriage are his own 
wife, and tho wives of nil his sapindas and samanodakas. All these take a limited 
interest in the property inherited by them from a male sapinda or samauodaka, and on 
their death the property passes not to their stridhana heirs, for it is not their stridhana 
but to the next heir of tho male from whom they inherit it. 

Females born in the family.— Turning now to the other female heirs in the Bombay 
Presidency, that is, females other than those who enter the gotra of a person by marriage, 
it will be seen that they are either females born in his gotra or the daughters of such 
females. Thus a daughter, sister (father’s daughter), niece (brother’s daughter), are 
“daughters born in the gotra'"; while a daughter’s daughter, sister’s daughter, etc., are 
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the daughters of “ daughters born in the gotra^\ Property inherited by those female 
heirs from any male member of the gotra in which they are born, becomes their stridhana. 
Thus a daughter inheriting to a father, a sister inheriting to a brother, a niece inheriting 
to an uncle, all take the property absolutely as thoir stridhana. They can dispose of it 
in any way they like and on their death it passes to their own stridhana heirs, 

What is stated above may be explained by a diagram thus ; — 

Property inherited by a woman. 

A. — That inherited B. — That inherited 

from a female. from a male. 

! 

B\ — That inherited ))y B2 — That inherited by 

women who enter other female heirs, 

the gotra of the 
owner by marriage. 

According to the llombay school, A and B2 are stridhana ; Bl is not stridhana. 
According to the other schools no inherited property can be stridhana at all. 

131. Property acquired by mechanical arts.— A Hindu 
female may acquire property by mechanical arts or otherwise 
by lier own exertions during maidenhood, or she may do so 
during coverture, or during widowhood. 

(1) Property acquired by a Hindu female by mechanical 
arts or otherwise by her own exertions during maidenhood 
or widowhood is stridhana according to all the schools. The 
reason is, that the text of Katyayana which excludes such 
property from the category of stridhana applies only to 
property acquired during coverture [sec. 127, sub-sec. (7), 
notes]. 

(2) Property acquired by a Hindu female by mechanical 
arts or otherwise by her own exertions during coverture is 
stridhana according to the Bombay, Benares, and Madras {q) 
schools [ss. 116-118], but not according to the Mithila and 
Dayabhaga schools [ss. 119-120]. But if the woman survives 
her husband, then, it seems that according to the Dayabhaga 
law such property becomes her stridhana, for the Dayabhaga 
distinctly recognizes the wife’s ownership in the property 
even during coverture. It is difficult to say whether it 
becomes stridhana according to the Mithila law. 

The notes to sec. 127, sub-secs, (i) and (3) may be read. Mechanical arts include 
spinning, painting, etc. 

(g) See Salemma v. Lutchm'ina (1898) 21 Mad. I.C. 363, (’14) A. M. 128 [ property acquired 

100, at p, 105 ; Muthu Ramakrishna v. by husband and wife by joint trade ). 

Marimuthu (1915) 38 Mad. 1036, 24 
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132. Property obtained by compromise.— As to properties 
obtained by a woman under a compromise or a family 
arrangement, tliere is no presumption that she takes only 
a life estate. What estate she takes depends on the terms of 
the deed and otlicr circumstances (r). Accordingly where 
one of two brotliers Jiving jointly died and his share was claimed 
by riglit of survivorship by the other brother, wliile the widow 
claimed it his heir and the matter was referred to arbitration 
and under tlie award certain property was allotted to her, 
it was held by the Privy Council that she took an absolute 
estate in the property allotted to her on the ground that there 
w'cre no words in tlie award to narrow her interst (.?). Property 
obtained by a woman under a compromise in consideration 
of her giving up her rights in relation to her stridhana is 
stridhana according to all the schools (^). Property obtained 
by a widow under a compromise with her adopted son, is 
her absolute property (u). Where a daughter, not an heir 
by custom, obtains property from a reversioner by a compro- 
mise, it is her stridhana {v). 

133. Property obtained by adverse possession.— Property 
acquired by a Hindu female, whether during coverture (w) 
or widowhood (ir), by adverse possession, becomes her 
stridhana according to all the schools. See sec. 211 below. 

A Hindu feraalo executes a deed of gift of her stridhana in favour of her daughter, 
but the diwl is not registered. The daughter enters into possession of the property. In 
such a ca.so if the mother dies after the daughter’.^ po.ssession ha.s become adverse, the 
daughter is entitled to tho property as her stridfmna, the same having been ac;quired by 
adverse posse.ssion, an<l on her <leath it will pass to her lieirs. Hut if tho mother dies 
before twelve years’ adverse possession has been eomplcted leaving tho daughter as her 
heir, and the daughter eontinue.s in possession, her po.ssession after her mother’s death is 
tho possession of an heir, and she takes a limited interest in it, and at her death the pro- 
perty will pass not to her heirs, but to the next stridhana heirs of the mother (y). 
See sec. 1()9. 


134. Property purchased with stridhana.— Property pur- 
chased by a woman with her stridhana, and the savings 
of the income of stridhana, constitute stridhana according 
to all the schools (z). 


(r) PajiUa J(0/a Sfuniknr Tnruri v. Mt. 
Vhtindnuuti (11)3.'.) 10 Luck. 3;'., KW 
I. (\ r.lO, (’34) A. 0. 20.'.. 

(») Natfuilal V. IJahurum (1030) 63 I. A. l.'.,^., 
38 Bom. 1., 11. 462, \’>l 1. I’. 33, (’36) 
A. PC. 103. 

(t) SowAaininee Dossee v. Adminutralor-denernl 

oj Benqnl (1803) 20 Cal. 433. 438-430, 
443, 20 f. 12, S.‘o also Sambukiia v. 
VfiikutdsK'ara (1008) 31 Mail. 170. 

(u) ParshoUam v. Kefhnvlal (1032) ,'>6 Bom. 164, 

137 I.C. r.61, (’32) A.B. 213. 

(ti) Pat Rajeshwar v. llarkishan (1033) 8 Luck. 
638. 150 I. C. 346, (’38) A.O. 170. 


(w) jfo/um l lnnii,n v. Kushr Kant (1807) 2 

W. N. 161, 162. 

(x) Sham Koer v. Path Korr (1002) 20 Cal. 664, 

20 I. A. 132 ; Kanlai Ram v. Amri (1010) 
32 AH. 180, ,') I.C. 207 ; Molnm Vhunder v. 
Kaxfn Kant (1807) 2 C. W. N 161. 

(y) Dtnirjati v. Ram Bharon (1030) .52 All 222 

121 I.C. 701, (’30) A. A. 109. 

( 2 ) Liirhmini v. Kalli Chum (1873) 10 W. R, 
202 IP.C.l; Vi'iikala v. Vnikata (1880> 

2 Mad. 333 1, altirming Venkata 

V. Venkata (1877) 1 Mad. 281 ; Nellaiku-'' 
maru v. Marakathammal (1876) 1 Mad. 
106; Subramanianx Artmachelam 
28 Mad. 1. ' 
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It does not make any difference that the property purchased is immoveable, property 
[a. 177]. Nor does it make any difference that it was purchased by her in the exercise 
of a right of pre-emption, though she could not have claimed the right had she not boon 
in possession of her husband’s property which adjoined the property purchased by 
her. If it was purchased with her stridhana, it is her property (a). The mere fac fc that she 
could not have acquired the property had she not been in possession of her husband’s 
estate does not make it part of her husband’s estate {b). Whore the main estate was in 
the hands of a receiver appointed under a decree and the widow was only receiving a 
pension, purchases of properties made by the widow out of her savings wi' aid be her stri- 
dhana and would pass to her stridhana heirs (c). 

If a woman obtains property in exchange for property wlikh is her stridhana or 
advancOvS money which forms her stridhana on a mortgage, or takes an assignment of 
leasehold property with her stridhana, all such property constitutes her stridhana. 

135. Property acquired from other sources. — We have 
enumerated in sections 126 to 134 the principal sources 
from which property may be acquired by a Hindu female. 
Whether property acquired by her from any other source 
constitutes her stridhana or not, is to be determined with 
reference to the provisions of sec. 123 above. 

We have already stated in sec. 124 that stridhana has two peculiarities attaching 
to it, namely, (1) that the woman has ab.soluto power of disposal over it except in 
certain cases during coverture, and (2) that it follows a special order of succession. Wo 
shall deal with the first of these in sec. 141 to 144, and with the second in secs. 146 to 104. 
In fact, the question whether a particular kind of property is stridhana or not becomes 
important only when the que.stion arises as to her power to dispose of it or as to the line 
of succession thereto. 

136. Stridhana by custom. — The widow of a separated 
Hindu who dies without leaving male issue may, by custom, 
inherit his estate as stridhana {d). 

In the case referred to above the parties wore Jains governed by the Mitakshara law. 

137. Maiden’s property.— It is clear from what has 
been stated in the foregoing sections that except property 
inherited by her all property of a maiden, however acquired, 
whether by way of gift or bequest from relations vor from 
strangers, or by mechanical arts or otherwise by her own 
exertions, constitutes her stridhana. But in the Bombay 
school, even property inherited by her is her stridhana, for a 
maiden does not come within the category of females who 
enter the gotra of the owner by marriage [sec. 130, sub-sec. (4)] 

See notes to sec. 127, sub-sec. (1). 

The word rikhta (property) is perhaps more appropriate to be applied to the property 
of a maiden than the word stridhana. 


Ss. 

134.137 


(a) Sri Ram v. Jagdamta (1921) 43 All. 374, 

61 I. C. 3, ( 21) A.A. 11 [F.B.]. 

(b) Mahna Singh v. Thaman Singh (1931) 11 

Lah. 393, 128 I.C. 293, (’30) A.L. 1010. 


(c) Ainmiryanandu) v. S\i iji (1935) 49 Mad. 116 

(’26) A.M.81. 

(d) Hukum Chaml v. Sitn! Praaad (1928) 50 All. 

232, 107 r.C. 214. (’28) A.A. 52. 
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138. Property acquired during widowhood.— It follows 
from what has been stated in the preceding sections, 
that all property of a widow acquired by her during her 
widowhood (whether by way of gift or bequest from relations 
or from strangers, or by mechanical arts, or by way of 
maintenance, or by adverse possession, or under a com- 
promise), constitutes her stridhana except — 

(i) according to the Bombay school, property inherited 
by her as a widow, mother, grandmother, etc.; 
and, according to other schools, all property 
inherited by her in any capacity [sec. 130] ; and 

(ii) property obtained by her on partition [sec. 128]. 

See 80C. 127 and notes thereto, and also secs. 129, 131, 132 and 133. 

139. Unchastity, — LInchastity does not disqualify a 
woman from inheriting stridhana property (e). 

140. Presumption as to property found in widow’s possession.— 
Where a widow is found in possession of property of the 
acquisition of which no account is given, then the mere fact 
that her husband died possessed of considerable property 
raises no presumption that the property found in her posses- 
sion was originally that of her husband (/). Nor is there any 
presumption that the money with which a widow in possession 
(d’ her husband’s estate makes a purchase of property came 
out of the savings from her husband’s estate (g). Generally 
where a woman has been in possession of property, there is no 
presumption tiiat she had only a limited estate in it {h). 

IV. RIGHTS OF A WOMAN OYER HER STRIDHANA. 

141. Texts bearing on the subject. — The whole law relating 
to the rights of women over their stridhana lias been 
evolved from the following four texts, of which the first three 
are the texts of Katyayana, and the last is the text of 
Narada : — 

(1) “ What a woman, either after marriage or before it, 
either in the mansion of her husband or of her father, reccim 
from her lord or her parents is called sandayilm, that is, a gift 

(f) Mu. Vanga v. dhasita (187.')) 1 All. 1() ; (’21) A. B. 138: Narayana v. Krishna 

Nogendra v. Benoy Krhhna (1903) 30 C’al. (1885) 8 Mad. 214 ; Chowdrani v. Taring 

521 ; Angammaly. IVnAwla (1903) 26 Ma<l. Knnth (1882) 8 Cal. 545. 

509. ' 0) Baikunth Nath v. Jai Kishun (1929) 51 All 

(/) Dman Bam Bijai v. Jndarpal (1899) 26 Cal. 341, 113 I.C. 266, (’20) A. A. 449. 

871, 26 I.A. 226 ; danpat v. Serretary of i (h) Belo v. Parbati (1940) All. 371, 190 I C 634 

State (1921) 45 Bom. 1106, 62 I.C. 109, i (*40) A.A. 385. 
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from affectionate kindred ; and such a gift having by them 
been presented through kindness, that the woman possessing 
it may live well, is declared by law to be her absolute pro- 
perty. The absolute exclusive dominion of women over such 
a gift is perpetually celebrated ; and they have power to sell 
or give it away as they please, even though it consists of lands 
and houses. Neither the husband, nor the son, nor the father, 
nor the brother, has power to use or to ilienate the legal 
property of a woman.” — Katyayana [Colebrooke’s Digest, 
Book V, p. 475]. 

(2) “ The wealth which is earned by mechanical arts or 
>vhich is received through affechion from a stranger is subject 
to her husband’s dominion.” — Katyayana [cited in the 
Dayabhaga, chap. 4, sec. 1, para. 19]. 

(3) ‘‘ What a woman has received as a gift from her hus- 

band slie may dispose of at pleasure after his death, if it be 
moveable ; but as long as he lives, let her preserve it with 
frugality or she may commit it to his ''—Katyayana 

[Colebrooke’s Digest, Book V, p. 477]. 

(4) “ Property given to her by her husband through pure 
affection slie may enjoy at her pleasure after his death, or may 
give it away except land or houses." — Narada [Colebrooke’s 
Digest, Book V, p. 476]. 

It follows from the above texts— 

(i) that during maidenhood, a Hindu female can dispose 
of her stridhana of every description at her pleasure ; 

(ii) that during coverture, she can dispose of only that 
kind of stridhana which is called saudayika, that 
is, gifts from relations except those made by the 
husband ; 

(iii) that during widowhood, she can dispose of her 
stridhana of every description at her pleasure 
including moveable property given by the husband, 
but not immoveable property given by him. 

When we turn to judicial decisions on the subject, we 
find that the distinction between saudayika, that is gifts from 
relations, and non-saudayika is still maintained, but the 
distinction between saudayika given by the husband and that 


S.141 
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)8. given by other relations no longer stands. Instead we 
have now a simple rule for all kinds of saiida^ika based 
upon the distinction between an absolute grant and a limited 
grant. In order to determine whether saudayika, that is 
property given to a female by her relations, can be disposed 
of by lier at her pleasure, the rule now adopted by our Courts 
is to ascertain whether the gift passes an absolute estate or 
a limited estate. If the gift passes an absolute estate, she can 
dispose of the property at her pleasure whether the gift be from 
her husband or other relations. But if the gift passes a limited 
estate only in the property, e.g., a life-estate, she cannot 
alienate the property though she may alienate her life-estate. 
Thus if A gives property to his daughter for life, and the 
remainder to his nephew on the death of his daughter, the 
daughter takes only a life-estate. She cannot therefore alienate 
th(^ corpus of the property, though she may alienate her life 
interest. We now proceed to state the rules on the subject, 
so far as they are settled by judicial decisions. 

142. Rights over stridhana during maidenhood. — There is 
no limitation to the power of a Hindu female to dispose 
of her stridhana during maidenhood, whatever be the 
(character of the stridhana, cjualifi cation attaching except the 
disqualification to her by reason of minority. 

So long as a Hindu maiden is a minor, she eannot alienate lior prop.^rty except 
through her guardian, nor can .she dispo.se of it by will. 

Note th at the texts cited in aec. Ml refer only to the case of a married woman. 

143. Rights over stridhana during coverture— Saudayika 
and non-saudayika.— The power of a woman to dispose of 
her stridhana during coverture depends on the character 
of the stridhana. For this purpose stridhana is divided 
into two classes, namely, (1) saudayika, and (2) other kinds 
of stridhana. Saudayika means, literally, a gift made through 
affection. It is a term applied to gifts made to a woman at, 
before, or after marriage, by her parents and their relations, 
or by her husband and his relations ; in other words it 
means gifts from relations as distinguished from gifts from 
strangers (i). It also includes bequests from relations (j), 

(i) Miithukariippa v. Sellathammal (1916) 39 (j) Damodar v. Purmmandas (1883) 7 Bom. 

Mad. 208, 2(5 I ('. 78.'), ('1.')) A.M. 475; 155 [bequest from husband] ; Ju(ioonotft v! 

JihdK V. liaqhunath (1006) 30 Bom. 229. Busmvt Coomnr (1873) 11 Beng. L.R. 286 

29.) [bequest from father]. 
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(1) Saudayika alienable at pleasure.— k. woman has 
absolute power of disposal over her saudayika stridhana even 
during coverture. She may dispose of it by sale, gift, 
will, or in any other way she pleases, without the consent 
of her husband (k). Her husband has no control over 
it. He cannot bind her by any dealings with it (/). But he 
can take ” it in case of distress, as in a famine, or during 
illness or imprisonment. This right to take the wife’s 
property is personal to him, and if he does no*- choose to take 
it, it cannot be taken by his creditor^ in execution of a decree 
against him (m). The word “ take ” in the text of Yajnavalkya 
does not mean physical taking,” but means “ taking and 
using.” Hence if the husband takes his wife’s property in 
circumstances such as the above, but does not actually use it 
or dispose of it in his lifetime, his creditors are not entitled 
to it after his death (n). 


(2) Stridhana other than saudayika. Saudayika stri- 
dhana, we have seen, can be disposed of by a woman at her 
pleasure and without the consent of her husband. As regards 
stridhana other than saudayika, e.g., gifts from strangers, 
property acquired by mechanical arts, etc., the rule is that 
she has no power to dispose of it during coverture without the 
consent of her husband (o). It is subject to her husband’s 
dominion, and he is entitled to use it at his pleasure even if 
there be no distress. In a case where, though the wife was not 
living with the husband for 20 or 25 years, she was living in a 
separate room in a temple and the husband lived in the same 
temple it was held that she was under coverture and the rule 
was applied, (p). But it is subject only to her husband’s 
control and not to the control of any other person. After 
the husband’s death, her power to dispose of it becomes abso- 
lute, and she may dispose of it by act inter vivos or by will. 


(k) Venkata v. Venkata (1880) 2 Mad. 333 [P.C.] 
[affirming Venkatay, Venkaia{\Wl’I)\ Mad. 
281] [gilts of moveables from husband] ; 
Mania v. Puran (1883) 5 All. 310 [immove- 
able property acquired from brother]; Hhau 
V. Raghunath (1906) 30 Bom. 229 ; .Sham 
Skivendar v. Janki Koer (1909) 36 Cal. 311, 
36 I. A. 1, I I.C. 126 ; King-Emperor v, 
Satnarain (1931) 53 All. 437, 130 I.C. 693, 
(*31) A, A. 205 ; Venkareddi v, Ilanmint 
Gowda (1933) 57 Bom. 85, 141 I.C. 682, 
(*32) A.B. 559. 


(1) Mohimi Chunder v. Durga Monee (1875) 
23 W.R. 184 [P.C.]. 

(w) Tukaram v. Gunaji (1871) 8 Bom, H.C. 
A.C. 129. 

(n) Nammalwar v. Thayarammal (1927) 50 Mad. 

941, 105 I.C. 793, (’27) A.M. 1031. 

(o) Bhau V. Raghunath (1906) 30 Bom. 229. 

See Salemma v. LuLr.hmana (1898) 21 
Mad. 100, 105. 

{p) Sarubhai Balakdas v. Narayandaa Bairagi 
(1943) Bom. 314, 209 I.C. 620, (’43) A.P. 
224. 
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When it is said that stridhana other than saudayiku (gifts 
from relations) cannot be disposed of by a woman without her 
husband’s consent, it is meant that in her lifetime she cannot 
sell it, or make a gift of it, or bequeath it by her will, or other- 
wise deal with it without her husband’s consent. On her death 
whether she dies before (q) or after her husband, it passes to 
her stridhana heirs. 

144. Rights over stridhana during widowhood. —A Hindu 
female has during widowhood absolute power of disposal 
over every kind of stridhana, whether acquired before or 
after her husband’s death (r). 

V.-SUCCESSION TO STRIDHANA. 

145. Succession to maiden’s property.— (i) Succession to a 
woman’s stridhana varies according as she was married or 
unmarried, and according as she was married in an approved 
or in an unapproved form. It also varies according to the source 
from which the stridhana came. The rules of descent, again, 
are different in different schools. But the schools do not 
differ as to succession to the property of a maiden. A maiden’s 
property, according to all the schools, passes in the following 
order : - 


(1) uterine brother ; 

(2) mother ; 

(8) father ; 

(4) father’s heirs in order of propinquity (s) ; e.g., the 
full sisters of maiden’s father were preferred to the 
half sisters (^). 

(5) kinsmen of the deceased herself, that is, her mother’s 
heirs in order of propinquity (s). 

(2) Death of girl after betrothal and presents received from 
Where a girl dies after betrothal, all presents 
received from the bridegroom are to be returned to him, after 
deducting all expenses incurred by the bride or her parent or 
guardian. 


iq) Salema v. Lutchtnana (1898) 21 Mad. 100 ; 
Banerjee’s "Hindu Law of Marriage and 
Stridhana," 5th ed,, pp. 382-383 [as to 
gifts from strangers and property acquired 
by mechanical arts], 

(r) Brij Indar v. Janki Koer (1877) 1 Cal. L. 
11. 318, 325, 5 I. A. 1, 15; Venkata v. 


Venkata (1877) 1 Mad. 281, 286. 

(») Janglubai v. Jetha (1908) 32 Bom. 409, 413 • 
Shama Mao v. Baghunandan (1939) Bom’. 
228, (’37) A.B. 194. 

(0 Shakuntalabai v. The Court of Wards (19421 
629, 199 I.C. 379,('42) A.N. 57, 14 
1,K, 273. 
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The order of succession down to no. 3 (father) is based upon a text of Baudhyayana 
which is followed by all the schools. The line of descent is not carried any further in 
that text. The Viramitrodaya of the Benares school, after citing the said text, adds: 

“ On failure of the mother and the father, it goes to their nejireH relations." This has 
been interpreted by the High Court of Bombay to mean that it goes, first, to the father’s 
sapindas, and then to the kinsmen of the dece^ased herself, that is, to the mother’s sapin- 
das. Thus where a maiden died leaving her father's mother’s sister Jind her 
mother, it was held by the High Court of Bombay that the former being a sapinda of the 
father, was entitled to succeed in preference to the latter who was a sapinda of the 
mother {u). It has similarly been held by the High Court of Madras that a step-mother 
{father's wife) is entitled to succeed in preference t; a mother's sister (v). 

Father's heirs in order of propinquity . — In the Bombay Bresidoncy a fath er’s sister 
is entitled to succeed to a maiden’s stridhana in preference to the father’s male gotraja 
sapindas five or six degrees removed (w); see sec. 72, no. 12 and sec. 77, no. 12. But in 
Madras a sister is a bandhu [sec. 55, no. 1] ; hence in that Presidency, the father’s 
male gotraja sapindas, e.g., his paternal uncle’s son, would be preferred to his sister {x). 

Under the Mitakshara law as applied by the High Court of Calcutta, a sister (father’s 
daughter) and a sister’s son (father’s daughter’s son) are entitled to succeed to a maiden’s 
stridhana in preference to a father’s brother’s son (y). 

We next proceed to state the rules of succession to the stridhana of a ma rried woman y 
first according to the Mitakshara, next according to the four Mitakshara sub-schools, 
and lastly, according to the Dayabhaga. But before doing so, we shall state the order 
of succession to Sulka, as it is the same in all the four Mitakshara sub-schools. 

146. Succession to sulka.— (/) The term sulka is 
differently interpreted in different schools [see secs. 147, 150, 
152, 153 & 154]. According to the Benares, Bombay, Madras 
and Mithila schools, sulka passes in the following order : — 

1 . uterine brother ; 

2. mother ; 

in default of these, it is conceived that it passes to — 

3. father ; 

4. father's heirs, that is, his sapindas, samanodakas 
and bandhus. 

{2) According to the Dayabhaga, sulka passes in the 
following order 

1 . whole brother ; 

2. mother ; 

3. father ; 

4. husband. 

(u) (1908) 32 Bom. 409, supra. 

(r) Kamala v. Bhagirathi (1916) 38 Mad. 45, 

16 I.C. 939, (’16) A.M. 926. 

(w*) Tukaram v. Narayan (1912) 36^ Bom. 339, 

14 I.C. 438 [F.B.]. 


(x) Sundaram v. Ramasamia (1920) 43 Mad. 32, 
52 I.C. 821, (’20) A.M. 728. 

iy) Dwarka Nath v. Sarat C’Aa«dra (1912) 39 Cal. 
319, 11 I.C. 872. 


St, 

145,146 
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Ss. Tho leading text on succeeaion to Sulka is that of Gautama, which runs as follows 

146, 147 “The Hister’s fee belongs to the uterine brothers; after [the death of] the mother.” 

The text may also be translated thus : “ The sister’s fee belongs to the uterine 

brothers; after [them] it goes to the mother.” And this is the translation accepted by 
all the schools. 

A.-SUCCESSION TO STRIDHANA ACCORDING TO THE MITAKSHARA. 

147. Succession to stridhana according to the Mitakshara.— 

For the purposes of succession, the Mitakshara divides 
stridliana [s. 115] into two classes, namely— 

(1) sulka, which is defined as a gratuity for which a 
girl is given in marriage ; and 

(2) other kinds of stridhana. 

(/) Sulka, — Sulka devolves in the order mentioned 
in s. 146, sub-s. (1), 

(2) Other kinds of stridhana. —iitndhsinsi other than sulka 
passes in the following order 

1. unmarried daughter ; 

Slui takes before married daughter. Tho rule applies to Jains in the absence of 

a special custom (z). 

2. married daughter who is unprovided for (a) ; 

3. married daughter who is provided for (b) ; 

4. daughter’s daughter (c) ; 

5. daughter’s son (c) ; 

6. son (d) ; 

7. son’s son (e). 

[f there be none of these, in other words, if the woman 
dies without leaving any issue, her stridhana, if she was married 
in an approved form (/), goes to her husband (g), and, after 
him, to the husband’s heirs in order of their succession to him (h) 


Jaiwaiili V. Amindi Deti (1038) All. 196, 
173 l.C. 3r)6, (’38) A, A. 62. 

Snmdtx Vina Dcu v. Gokoolanund (1878) 
3 C’al. 7)87, f) I. A. 40, 

See Totdwa v. liasatva (1899) 23 Bom. 229. 

Matru Mai v, Meheri /iwnM’f/r (1940) All. 416, 
189 l.C. 600, (’40) A. A. 311 ; Hubramaniun 
V. Arunacfielam (1900) 28 Mad. 1 

[daughter's daughter takes belor? 
daughter's son] ; Amur jit v. Al(jv (1929) 
51 All. 478, 113 l.C. 76.0, (*29) A. A. 71. 
(rf) Karuppai v. Sankaranarayanan (1904) 27 
Mad . 300 [two or more sons take as tenants 
In common]. 

(e) Sham Bihari Lai v. Bam Kali (1023) 45 All. 
715, 75 l.C. 495, (’24) A. A. 15 [daughter’s 
daughter Is a nearer heir than son’s son] ; 


Bam Kali v. Gopal Dei (1926) 48 All. 648, 
96 J. C. 757, (’26) A. A. 557 [ditto]; 
Hukum Chand v. Sital Prasad (1928) 50 
All. 232, 107 l.C. 244, (’28) A. A. 52 [ditto]. 

(/) Gurdial v. Dhagwan Devi (1927) 8 Lah. 366, 
lOl 1. C. 850, (’27) A. L. 441. 

(g) Bhimacharya v. Bamacharya (1909) 33 Bom. 
452, 3 I, C. 750 [husband takes before his 
son by another wife]. 

{h) Bui Kesserbai v. Hunsraj (1906) 30 Bom. 431 , 
451, 33 I. A. 176 ; Javitri v. Gendan Singh 
(1927) 49 All. 779, 102 I. C. 167, (’27) 
A. A. 767 : Jodka v, Darbari Lai (1927) 2 
Luck. 612, 104 I. C. 193, (*27) A. 0. 
339 ; Srimati Krishna v. Bhaiya Rajendra 
(1927) 2 Luck. 43, 89*90, 104 I. C. 165, 
(’27) A. 0. 240. 
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[see note (1) below] ; on failure of the husband’s heirs, it goes 
to her blood relations in preference to the Crown (i). But 
if she was married in an unapproved form (j) it goes to her 
mother, then to her father, and then to the father’s heirs {k) 
[see note (2)], and then to the husband’s heirs in preference 
to the Crown (1). 

Inherited Property inherited by a female can 

be stridhana only in the Bombay oehool, and that too in the 
cases specified in section 130, sub-section {3). How does this 
kind of stridhana devolve in Bombay ? The answer is that if 
the case is governed by the Mitakshara, it devolves in the order 
given in sub-section (2) above, and if it is governed by the 
Mayukha, it devolves in the order given in section 151, clause 
TI. See sections 170-171. 


1. Husband and his heirs . — Whoro tho marriago is in an approved form, the stri* 
dhana goes, in default of issue-, to the husband and his heirs, that is to say, it descends 
in tho same way as if it had belonged to the husband himself. The husband’s heirs are not 
enumerated in the Mitakshara. They may, however, b<5 ascertained from sec. 43 above. 
F'ollowing the lines of the order there given, the successive heirs to a woman’s stridhana, 
after the husband would bo — 

1. his (husband’s) son by another wife (m), i.e., the deceased woman’s step-son ; 

Note . — The illegitimate son is not entitleil to succeed to the stridhana of his 
father’s wife {n). 

2. his grandson by another wife (o); 

3. his great-grandson by another wife ; 

4. his other wives {p ) ; 

5. his daughter by another wife, i.e., the deceased woman’s step-daughter (q ) ; 

0. the son of his daughter by another wife, that is, step-daughter’s son ; 

I hhfafcrV } b'-t in by the Mayukha 

9. his brother (r) ; but in cases governed by the Mayukha, tho full brother 
succeeds along with sons of full brothers who are dead, see sec. 77 and 
notes to No. 9 at p. 87 above. 

10. his brother’s son ; 

then his other sapindas, then his samanodakas, and then his bandhus (a). 


(i) Kanakamintl v. Ananlhaimthi (1U14) 37 
Mad. 2U3, 25 T. C. 901, ('I.')) A.M. 18; 
Ganpat v. Secretary of State (VMl) 45 Ikuii. 
1100, 02 I. V. 109, (’21) A. Jl. 138. 

<j) Janglubai v. Jetha (1908) 32 Horn. 409, 412, 
413. 

{k) Raju V. Animani (1900) 29 Mad. 3.58 (s!»ter 
as father's dauuhtcr takes before sister’s 
son) ; Chunital v. Surajram (1909) 33 
Bom. 433, 3 I. C. 765 ; Goiind v. SuvUri 
(1919) 43 Bom. 173, 47 I. C. 883, (’18) 
A.B. 93 [sister before paternal uncle]. 

(1) Chandulal Asharam v. Bai Kashi (1939) 
Bom. 97. 

(m) (1909) 33 Bom. 452, 3 I. C. 7.50, supra 
(step-son takes after the husband). 

<fi) Ayiswaryanayidaji v. Sivaji (1926) 49 Mad. 


no, 92 I.r. 928, (’20) A.M. 84. 

Gojalmi V. Shritnaut Shahajiiao (1803) 17 
Bom. 114. 

Krishnai v. Shripati (1906) 30 Bom. 333, 
afflrmin}' co-widow’s ri^ht to succeed ; 
Kesserbai v. Hunsraj (1900) 30 Bom. 431, 
33 I. A. 170 (co-widow takes befoic nus- 
baiul’s brother and his nephew). 

(q) Nanjiav. Sirabagyathachi (1913) 36 Mad. 

116, 12 I. C. 128 [co-wlfe’8dau:ihtcr before 
father’s brother’s sor). 

(r) PariHitppa v. Shuldup}a{ 1906) 30 Bom. C07 

(full brother takes before half-brother). 
Sec note (p) above, 

(«) Ganeshi Lai v. Ajudhia Prasad (1906) 28 
All. 345 (husband’s sister’s sou takes before 
the deceased woman’s sister’s son). 


S.147 
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According to the Bomb«ay school, tho widow of gotraja sapindas would also be heirs 
[8. 68J. 

2. F(/JAer and his Aems.— When the marriage is in an unapproved form, the stridhana 
goes, in default of issue, not to the husband and his heirs, but to tho mother, father, and 

father's heirs, as in the case of stridhana belonging to a maiden [s. 145 J. Tho reason is 
(hat a woman married in an unapproved form is deemed to continue to belong to her 
father's family, because in such a marriage there is no giving away of tho bride by the 
father to tho bridegroom {t). Tho suecessive heirs after tho father would bo the deceased 
woman’s brother, , brother’s son, step-mother (m), sister, sister’s son, grand-mother, 
paternal uncle, and her father’s other sapindas, samanodakas and bandhus. 

.‘h Presumption as to form of wiamoge.— When the question arises as to whether a 
marriage was in an approved or in an unapproved form, the presumption is that it was 
in an approved form, unless the contrary is proved {v). 

4. Preference of female, issue to male issue. — As regards succession to stridhana 
it should be noted that according to tho Mitakshara it goes to tho female issue of the 
deceased woman in preference to tho male issue ; see sub-sec. (2). 

5. Issue, born of a woman by adulterous interco^irse.— It has been seen that where 
a woman dies leaving a husband and a son, the son is entitled to succeed to her stridhana 
in preference to the husband. Tho reason is that tho issue of a woman is entitled to 
succeed to her stridhana before the husband. But issue means issue born in lawful 
Avcdloek. Therefore, if a woman dies leaving a husband and a son born of her by adul- 
terous int<Tcourse the husband is entitled to succeed to her stridhana in preference to 
tho eon (w). 8eo sec. 1(53. 

6. Married and unmarried daughter's daughter.' — There is no distinction between 
married and unmarried daughter’s daughters as there is in the case of daughters {x). 


B.— SUCCESSION TO STRIDHANA-BENARES SCHOOL. 

148. Succession to stridhana— Benares school— Succession 
to stridhana according to the Benares school is governed 
entirely by the law as expounded in the Mitakshara and set 
forth in sec. 147 above. 


C.-SUCCESSION TO STRIDHANA-BOMBAY SCHOOL. 

149. Succession to stridhana— Bombay school— The 
Mayukha is of paramount authority in the island of Bom- 
bay, (kijarat and the Northern Konkan. In other parts of 
Bombay Presidency the authority of the Mitakshara is 
supreme [s. 12]. The result is that in cases governed by 
the Mitakshara succession to stridhana is governed by the 
rules laid down in the Mitakshara [s. 147], while in cases 
governed by the Mayukha, it is governed by rules laid down 
in the Mayukha and set forth in the next two sections. 


(0 Jantflubai v. Jetha (1908) 32 Bom. 408, 413. 
(u) Ihibhin Vnrbati Kuer v. Baijnath Prasad 
(193.^)) 14 Pat. 518. 

(f) Ja(/annalh v. Jiiinjit Singh (1898) 25 Cal. 
354 ; Authikesavulu v. llamanujam(lW9) 
32 Mad. 512, 3 I. C. 541 ; Chunilal v. 
i'Krfijnnn (li>09) 33 Bom. 433, 3 I. C. 765 ; 


Jagannath v. Narayan (1910) 34 Bom. 553 
7 1. C. 459 [even among Sudras belonging 
to a respectable family]. 

(w) (1010) 34 Bom. 553, 7 I.C. 459, supra. 

{x} Ham Kali v. Gopal Dei (1926) 48 All. 648 
96 I. C. 757, (’26) A. A. 557. 
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SUCCESSION TO STRIDE ANA-ACCORDING TO THE MAYUKHA. 

150. Classification of stridhana— Mayukha Law. — For the 
purposes of succession the Mayukha divides stridhara into two 150, 151 
classes, namely: — 

(i) technical or proper ; and 

(ii) non-technical or improper. 

(i) Technical stridhana is confined to gifts and bequests 
from relations made at any time, and gifts from strangers made 
before the nuptial fire or at the bridal procession [s. 113, sub- 
s. (6)]. It is sub-divided, for the purposes of succession, into 
four classes, namely 

(1) sulka, which is defined as property given as the 

equivalent of household utensils, of beasts of 
burden, of milch cattle, or ornaments ; 

(2) yautaka, that is gifts made to a woman at the time 

of her marriage, whilst seated with her husband 
on one seat, the word being derived from yuta^ 
that is, ‘ joined together ’ ; 

(3) bhartridatta, that is property given or bequeathed 

to a woman by her husband; and anwadheyaka, 
that is property given or bequeathed to a 
woman subsequent to her marriage by her relations 
or by her husband’s relations [y) ; and 

(4) other kinds of technical stridhana [ss. 116 and 126]. 

(ii) Non-technical stridhana includes property inherited by 
a woman {%) in cases where she takes such property as stridhana 
[s. 130], the earnings of a woman, the maintenance (if any) 
fixed for her (a), property given or bequeathed to her bv 

n \ 1 * ii I • 1 (* .-I ..trt 


151. Succession to stridhana— Mayukha Law.— The Mayu- 
kha prescribes diifercnt lines of descent for the four classes of 

(t/) See Oopal Chandra v. Ham Chandra (1901) (z) Vijiaranaatnv. Lakshumar. (1871) 8 Bom 

28 Cal, 311 ; Ram Oopal v. Narain (1906) H. C. 0. C. 244. 

33 Cal. 315 ; Basania v. Kamikshya 0906) (o) Manilal v. Bai Rewa (1893) 17 Bom. 758. 

33 Cal. 23, 32 I. A. 181. All these are (ft). Bai N ar mada Bhagwantrai 11^88)12 Bom 

Bayabhaga cases. 505. ' 


siranyersyo) excepting inar given oeiore tne nuptial tire and 
at the bridal procession and other kinds of property not include^ 
in technical stridhana. 



144 


HINDU LAW. 


S. 151 technical stridliana [s. 150], and a further different line of 
descent for non-technicaJ stridhana, in all five different lines. 

I. Succession to technical stridhana — 

(1) Sulka [s. 150 (1)] devolves in the order mentioned 

in s. 146, sub-s. (i). 

(2) Yo,utaha [s. 150 (2)] goes to unmarried daugh- 

ters (c). 

But what if thoro bo no uninarrifd daughters ? Is it to go at once to 
the relations nanud in el. HI below ? It is suggested by an eminent writer 
that it should go in default of unmarried daughters, to married daughters 
and their issue as under the Mitakshara [see s. 147 J, and, if there bo none 
of these, tlien to the relations specified in el. Ill of this section. Sec 
Baneijco's “Hindu Law of Marriage and Stiidhana. ” 5th ed., p. 402. 

(3) Bharlridatla [gift or liequest from husband], and 

Ammdheyaka [gift from relations subsequent to 

marriage], pass in the following order {d) 

(J) sons and unmarried daughters, taking 
together in equal shares (e) ; failing unmar- 
ried daughters, 

(2) sons and married daughters, taking 
together in equal shares ; failing sons and 
daughters, 

(3) daughters' issue, that is, daughters’ 
daughters and daughters’ sons [s. 160] ; 
next, 

(4) sons’ sons [s. 160] ; 

(5) failing tliese, the persons mentioned in 
cl. Ill below. 

(4) Other kinds of tecimical stridhana (ss. 116 and 126) 

pass in the following order : — 

( 1 ) unmarried daughters ; 

(2) married daughters who are unprovided for ; 

(3) married daughters who are provided for ; 

(4) daughters’ issue, that is, daughters’ daughters 
and daughters’ sons [s. 160] ; 


(f) Ashaiai v. Jlaji 7y/>{1885) 9 Bom, 115, 126. I (e) Dayaldas v. Savitri liai (1910) 34 Bom 385 
(d) 9 Bom. 11.'), 120, supra. I 6 1. 0. 633. 
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(5) sons ; 

(6) sons’ sons [s. 160] ; 

(7) failing these, the persons mentioned in 
cl. Ill below. 

II. Succession to non-tecJinical stridJiana — 

Non-technical stridhana, that is, stridhana other than 
the four kinds of stridhana mentioned above [s. 150], 
passes in the following order (/) 

(1) sons; 

(2) sons’ sons [s. 160] ; 

(3) sons’ sons’ sons ; 

(4) daughters ; 

(5) daughters’ sons [s. 1 60] ; 

(6) daughters’ daughters [s. 160] ; 

(7) failing these, the persons mentioned in 
cl. Ill below. 


Property inherited by a female can be stridhana only in the Bombay school, 
and that too only in the cases specified in s. 130, sub-s. 3. Such property, in cases 
governed by the Mayukha, devolves as non-technical stridhana [g). 

III. Succession to stridhana where no issue . — Where a 
woman dies without leaving any issue, her stridhana of every 
description (except sulka) goes, if her marriage took place in 
an approved form to her husband, and failing him, to her heirs 
in her husband’s family, who, however, are no other than her 
husband’s heirs [mentioned in note (1) to s. 147 above]. But 
if the marriage took place in an unapproved form, it goes 
to her mother, then to her father, and then to her father’s 
heirs (h) [sec. 147, note (2)]. 

Non-technical stridhana. — The Mitakshara prescribes only one line of succession 
for all kinds of stridhana except sulka. The Mayukha draws a distinction between 
technical and non-technical stridhana. As to bhartridatta and anwadhe^aka, it is to be 
observed that according to the Mayukha it goes to the male and female issue 
together ; while non-technical stridhana goes, first to the male issue, and then to th® 
female issue. The Mitakshara draws no such distinction. According to that authority 
non-technical stridhana, like technical, goes first to the female issue (i). In a Bombay 


(/) Maniial v. Bai Hewa (1893) 17 Bom. 759 ; 
Bai liaman v. Jagjiiandaa (1917) 41 
Bom. 618, 41 I. C. 277, (’17) A. B. 229 
[8on» take before grandson]. 

(g) (1893) 17 Bora. 758, 768, supra. 


{h) See Kesserbai v. Unnsraj (1900) 30 Bom. 
431, 451, 33 I.A. 176, 197. 

(i) Jankibai v. Sundra (1890) 14 Bom. 012; 
Gulappa V. Tayatoa (1907) 31 Bom. 453. 


S.151 
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S. 151 case (j), under the Mitakshara, where a woman, married in an approved form, succeeded 
to her mother’s Stridhan property and then died without leaving any descendants or any 
heir in her husband’s family but leaving a brother and a sister it was held that (1) the 
property should go to her father’s heirs and (2) that the brother and sister took equally. 
The first part of the decision is correct, but it is submitted that the second part is not 
and the learned Judge ought to have hold that the brother took in preference to the 
sist-er. The reasoning that the property should go to the father’s heirs because on marriage 
the woman’s Gotra is her husband’s Gotra and her relations in her father’s family are not 
her Sagotra Sapindas but her Bhinna Gotra Sapindas or Bandhus, and further that in 
Bombay there is no preference given to males over females in Bandhus succession [citing 
Jiajeppav. Gangayya {k) And Manilalv.Bai Rewa {1) a Mayukh case] is, it is submitted, 
not sound. The learned Judge has discussed the question of Bandhu succession to the 
deceased woman. No such question has arisen in Hindu law. There was no dispute 
that on the facts the property had to go to the father’s heirs and the learned Judge had, 
in one place, come to that conclusion on the authorities. Then the only question was 
which of the two heirs of the father, namely, his son and daughter was to bo preferred. 
Clearly the son is preferred to the daughter. However, even as far as Bandhu succession 
is concerned, there is no authority which lays down that male and female Bandhus related 
in the same degree take equally. No such proposition appears to have been laid down 
in the two cases relied upon. In Rajeppa v. Oangayya both the claimants were males, 
and all that was decided was that it made no difference that in one case there were two 
females intervening and that in the other there was only one. The case of Mdnilal v. 
Rni Rpxca does not support the reasoning of the learned Judge in as much as there it 
was held that the daughters of the woman wore to bo preferred to her husband as her 
heirs. In the Privy Council case of Kfnehava v. Oiri Mallappa (1924) 48 Bora. 669, 
in a contest between the father’s sister’s son and father’s brother’s daughters, the son was 
preferred. [8ce also Jatindra Nath v. Nagendra Nath (1931) 58 LA. 372, 59 Cal. 
576]. The principle of justice, equity and good conscience, also relied upon is hardly 
applicable. 

Where the woman dies childless. — It will be observed on comparing sec. 147 (2) with 
cl. iii of this section that when a woman dies childless, and the marriage was in an 
approved form, her Stridhana according to the Mitakshara goes to her husband's heirs 
while under the Mayukha it goes to her heirs in her husband's family. Notwithstanding 
this secmiing dissimilarity between the language of the Mitakshara and the Mayukha, 
the heirs both under the Mitakshara and the Mayukha are the same [m). The reason is 
that a woman’s heirs in her husband’s family are no other than her husband's heirs. These 
are enumerated in note (1) to sec. 147 above. 

How is it that a woman’s heirs in her husband's family are the same as her husband’s 
heirs ? The reason is, that it is a leading doctrine of the Mitakshara school that a wife 
becomes on marriage the sapinda of the husband, and her individuality is merged in him. 
The wife, b> her marriage, is born again in the husband’s family, and becomes half the body 
of the husband. It is by virtue of this doctrine that the husband’s sapindas become 
the sapindas of his wife. The wife’s sapindas, however, in her father’s family do not 
become the husband’s sapindas. The reason for this lies in the wife’s subordinate position 
and dependence (w). 


(j) Vithal Tttkaram v. Balu Bapu (1936) 60 
Bom. 671, 38 Bom. L. 11. 520, 164 I. C 
268, (’36) A. B. 283. 

{k) (1923) 47 Bora. 48, 77 I.C. 219, (’22) A.B, 420. 
(0 (1893) 17 Bom. 758. 

(m) Vijiaranffam v. Lakshuman (1871) 8 Bom. 
H.C.O.C.J. 244, See particularly remark# 


of West, J., at p. 257 et seq. where he 
compares both the Mitakshara and the 
Mayukha law bearing on the subject of 
Stridhana. 

(rt) Jnnglubai v. Jetha (1908) 32 Bom. 409, 413 ; 
Gojabai v. Shrimant Hhahajirao (1893) 17 
Bom. 114, 118. 
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D.-SUCCESSION TO STRIDHANA-MADRAS SCHOOL. 

152. Succession to stridhana— Madras school— (/) The S. 
leading commentaries of the Madras school are the Smriti 
Chandrika and the Parasara Madhavya. Besides the said 
commentaries there are two other commentaries which are 
of more or less authority in the Madras school, namely, the 
Saraswati Vilasa and the Vyavahara Nirneya. The recent 
tendency of the High Court of Madras has been, where the 
said commentaries do not agree with one another, to follow 
the Mitakshara not only as regards the definition of stridhana 
but as regards succession to stridhana [s. 118]. We propose, 
first, to state the rules of succession given in the Smriti 
Chandrika, and then to consider which of them have been 
rejected by the High Court of Madras. We select the Smriti 
Chandrika, for though by no means exhaustive on the question 
of succession to stridhana, it is more comprehensive than the 
other commentaries. 

(2) The Smriti Chandrika recognizes technical stridhana 
only, in other words it confines stridhana to gifts from relations 
made at any time, and gifts from strangers if made before the 
nuptial fire or at the bridal procession [s. 118]. It does not 
recognize non-technical stridhana. Like the Mayukha, it 
divides stridhana, that is technical stridhana, into four classes, 
namely : — 

(1) sullca ; 

(2) yautaka ; 

(3) bhartridatta and anwadheyaka ; and 

(4) other kinds of technical stridhana. 

Sulka is defined as wealth received as '' the price of 
household utensils, of beasts of burden, of milch cattle, or 
ornaments.” Yautaka, bhartridatta, and anwadheyaka, have 
already been defined in sec. 150. 

(3) Having noted the four classes of stridhana according 
to the Smriti Chandrika, we proceed to state the rules of succes- 
sion according to that authority. 

(i) Sulka devolves in the order mentioned in s. 146, 
sub-sec. (i). 
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(ii) Yautaka passes to — 

(1) uTimarried daughters ; and then to 

(2) sons. 

(iii) Bhartridatta and anwadheyaka pass to sons and 

daughters, all inheriting together in equal shares. 

daughters include maiden (laughters and married 

daughters whose husbands are alive, but not 

widowed daughters. 

(iv) Other kinds of technical stridhana pass in the 

following order : — 

(1) maiden daughters and married daughters, 

who are not provided for, all taking in 
ecjual shares ; 

(2) married daughters who are provided for ; 

(3) daughters’ daughters [s. 160] ; 

(4) (laughters’ sons [s. 160] ; 

(5) sons ; 

(6) sons’ sons [s, 160]. 

Tf the woman dies without leaving issue, her stridhana 
of all descriptions (except sulka) passes, if she was married in 
an approved form, to her husband, and if she was married in 
an unapproved form, to her mother, and then to her father. 
There is no provision in the Smriti Chandrika for the case in 
which there is a failure of husband or mother and father. But 
the Parasara Madhavya cites a text of Brihaspati which is 
supposed to give a right of succession to certain relations 
named therein, immediately after the husband or father as 
the case may be [see sec. 153]. 

As to yautaka, bhartridatta, and anwadheyaka, it will be 
observed that the Smriti Chandrika makes no provision for 
the case in which there is a failure of sons and daughters. 

(4) Having noted the order of succession according to 
the Smriti Chandrika we proceed to consider the judicial 
decisions on the subject. Before doing so, however, it may 
be as well to remember that according to the Mitakshara 
stridhana of every description (excepting sulka) goes, first, to 
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daughters, then to daughters' children, and it is only on Ss 
failure of these that it goes to sons. 152, 

1. Yautaka^ that is, gifts made at the tin.e of marri- 

age. — There is no recent decision as to succession 
to yautaka. 

2. Bhartridatta, that is, gifts or bequests from the 

husband, and anwadheyaka, tha^. is, gifts from 
relations made after marriage. — These two kinds 
of stridhana pass, according to the Smriti Chand- 
rika, to sons and daughters jointly, but according 
to the Mitakshara they pass to daughters in 
the first instance. The Madras High Court has 
preferred to order of succession given in the 
Mitakshara (o). 

3. As to the text of Brihaspati referred to above, the 

Madras High Court has refused to give effect to 
it on the ground that it is differently interpreted 
in the said four commentaries, and it has held 
that where a woman dies without leaving issue, 
her stridhana devolves according to the 
Mitakshara (p) [s. 147], 

4. The Smriti Chandrika does not recognize non- 

technical stridhana ; therefore, there are no rules 
in that work for the descent of such stridhana. 

But the Madras High Court, following the Mitak- 
shara, has recognized as stridhana certain kinds 
of property which come within the category of 
non-technical stridhana, namely property given 
to a woman for her maintenance (q) and gifts 
from strangers though made during coverture (r), 
and has held that they pass according to the 
Mitakshara. 


E. -SUCCESSION TO STRIDHANA-MITHILA SCHOOL. 

153. Succession to stridhana— Mithila school.— The Vivada 
Chintamani, which is one of the leading authorities of the 
Mithila school, recognizes technical stridhana only, in other 


(o) Mutkappiidayan v.Ammuni (1898) 21 Mad. 

58 [gift from father after marriage) ; 
Bhujanga v. Ramayammx (1884) 7 Mad. 
887 (gift from husband of immoveable 
property). 

(p) Raju V. Amnwni (1906) 29 Mad. 358 ; Nanja 


V. Sicabagyathachi (1918) 36 Mad. 116, 
12 I. C. 128 

(q) Subraimnian v. Arunachelatn (1905) 28 
Mad. 1. 

(f) Salemmx v. Lutrhmim (1898) 21 Mad. 
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S. 153 words, it confines stridhana to gifts from relations, and to 
gifts from strangers if made before the nuptial fire or at the 
bridal procession. It does not recognize non-technical stridhana 
[s. 119], For the purpose of succession, it divides stridhana 
into three classes, namely 

(1) sulka, which is defined as property received by a 

woinan at the time of her marriage, where the 
marriage has been celebrated in an unapproved 
form ; 

(2) yautaka, defined in sec. 150 ; and 

(8) technical stridhana of other descriptions. 

Sidka devolves in the order mentioned in s. 146 (1). 

Yaiitaka passes to unmarried daughters. Failing these^ 
it is conceived that it passes to married daughters, then to 
(laughters’ daugliters, and then to daughters’ sons, as in the 
Mitakshara {s). 

Technical stridhana of other descriptions passes to sons 
and unmarried daughters, all taking together in equal shares. 
Failing tliese, it is conceived that it passes to sons and married 
daughters jointly, then to daughters’ daughters, and then to 
daughters’ sons. 

If the woman dies without leaving any issue, her stridhana 
(except sulka) devolves as under the Mitakshara [s. 147]. It 
has been so held by the High Court of Calcutta in a case from 
Mitliila (/), though in a subsequent case (u) the same Couit 
gave eff(^ct to a text of Brihaspati cited in the Vivada Ratna- 
kara which is another leading authority of the Mithila school. 
The effect of that text is stated to be that if a woman married 
in an approved form dies without leaving any issue or husband, 
her stridliana does not go to the husband’s heirs in the order 
of propinquity to liim as under the Mitakshara, but to three 
special heirs named in tlie said text in preference to any other 
of the liusbaiurs heirs, namely the husband’s sister’s son, 
husband’s brother's son, and husband’s younger brother. 

If she is married in an unapproved form, and dies without 
leaving any issue or mother or father, her stridhana does not 
pass to her father’s heirs in the order of propinquity to him as 


(i) Kamla Prasad \. Murli .^fanohar 1 (t) Bachha y. Jtigmon {IS86) 12 Cb,\. HS. 

l*Rt. 550, 152 I, C. 446, (’34) A.l’. 398. 1 (u) Mohun Pershad v. Kishm (1894) 21 Cal. 844. 
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under the Mitakshara, but to the three special heirs named in 
the said text in preference to any other of the father’s heirs, 
namely her sister’s son, her brother’s son, and her son-in-law. 
But it is not at all clear in what order the said throe relations 
in each set are to take (v). The Patna High Court recently 
followed the earlier Calcutta case and dissented from the later 
case (w), 

F.-SUCCESSION TO STRIDHANA-DAYABHAGa SCHOOL. 

154. Classification of stridhana.— Stridhana according to 
the Hayabhaga school [s. 120] may be divided, for tile 
purposes of succession, into four classes, namely ; — 

(1) Sulka, that is, a present to induce the bride to go 
to her husband’s house. 

(2) Yautaka, that is, gifts made at the time of marriage. 
This term has been interpreted by the High Court of Calcutta 
as including not only gifts made before the nuptial fire [sec. 113, 
sub-sec. (ij], but gifts made during the continuance of the 
marriage ceremonies (a:), that is the ceremonies beginning 
with sraddha and ending with that of prostrating before the 
husband (y) . It is conceived that it includes gifts from strangers 
made before the nuptial fire and at the bridal procession. 

(3) Gifts and bequests from the father made after 
marriage. [Gifts made by relations subsequent to marriage 
are called anwadheyaka. The present class relates to anwa- 
dheyaka from the father.] 

(4) Ayautaka, that is, gifts and bequests from relations 
made before or after marriage. This class includes gifts 
and bequests from the father made before marriage, but not 
those made after marriage. The latter come under the third 
class. Gifts from the father at the time of marriage fall within 
the second class. 


Sulka devolves in the order mentioned in s. 146, sub-s. (2). 

We proceed to state in the next three sections the order 
of succession to yautaka, anwadheyaka from the father, and 
ayautaka. 


(V) Sec Kemrbai v, Hmsraj (1906) 30 Bom. 
431, 445-451, 33 I.A. 176, 190-197 whore 
the text of Brihaspatl Is fully discussed, 

(w) Katnala Prasad v. Murli Manohar (1934) 


13 Bat. 550, 152 T.C. 446, (’34) A.P. 898. 

(x) Bistoo Pershad v. Radha Sunder (1871) 16 

W.R. 115. 

(y) See Raghunandana’s Dayattattwa, G. C. 

Sastri’s Translation, chap, ix., 16. 


Ss. 

153, 154 
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S. 155 155. Succession to yautaka — Yautaka [s. 154 (2)] passes 

in the following order : — 

(1) unbetrotlied daughters ; 

(2) betrothed daughters ; 

(3) married daughters who have {z), or are likely to 
have, sons ; 

(4) barren married daughters and childless widowed 
daughters taking together in equal shares ; 

(5) sons ; 

(6) daughter’s sons [s. 160] ; 

(7) sous’ sons [s. 160] ; 

(8) sons’ sons’ sons ; 

(9) step-sons ; 

(10) step-sons’ sons ; 

(11) step-sons’ sons’ sons. 

If there be none of these, the succession depends upon the 
form of marriage. If the deceased was married in an approved 
form, the yautaka passes to the following heirs in succession, 
namely : — 

(1) husband ; 

(2) brother ; 

(3) mother ; 

(4) father. 

If she was married in an unapproved form, it passes in 
tlie followiim' order, namelv : — 

(1) mother; 

(2) fatlier ; 

(3) brother ; 

(4) husband ; 

if there be none of these, the successive heirs are — 

(5) husband’s younger brother ; 

(6) husband’s brother’s son ; 


(M) The exi)res>lim “ married daughters who 
have a son," Includes a " widowed 


daughter having a son," Charu Chundir 
V. Nabo Sunderi (1891) 18 Cal. 327. 
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(7) sister’s son (a ) ; 

(8) husband’s sister’s son ; 

(9) brother’s son ; 

(10) daughter’s husband. 

The heirs beginning with the husband’s younger brother and cMitllng with the 
daughter’s husband are heirs mentioned in a text of Brihasj)ati, as to w!.i' ii see the obser- 
vations of the Privy Council in Kesserbai v. Hurtsmj {h), Avhieh was a case from the Bombay 
Presidency governed by the Mayukha law. See sec. 153, last pa agraph. 

(11) husband’s sapindas, sakulyas and samanodakas ; 

(12) father’s kinsmen. 

156. Gifts and bequests from father after marriage.— 
Property given or bequeathed by the father after marriage 
passes in the same order as yautaha [s. 155], with this 
difference that — 

(i) sons take before married daughters, and not after 

them as in the case of yautaka (c) ; and that 

(ii) where the woman dies without leaving issue the 

four immediate lieirs take, not in either of the two 
orders given in sec. 155 but in the following order, 
namely : — 

(1) brother (d ) ; 

(2) mother (e) ; 

(3) father ; 

(4) husband. 

157. Succession to ayautaka . — Ayautaka [s. 154 (4)] 

passes in the following order 

(1) sons and maiden {f) daughters (gf), taking together 

in equal shares ; 

(2) married daughters who have, or are likely to have, 

sons ; 


(a) Sister’s sou includes ste}>-sister’s son ; 
Dasharathi v. Bipin Behari (19051 Z2. Cal. 
261 ; Shashi BhusJum v. Rajendra Nath 
(1913) 40 Cal. 82, 15 l.C. 225 (step-sister ’ 9 
son excludes daughter’s son of great- 
grandson of great-great-grandfather of 
deceased’s husband ]. 

(t) (1906) 30 Bom. 431, 441-452, 33 I.A. 176, 
190-197. 

(c) Prosanno Kumar v. Sarat (1909) 36 Cal. 86. 

(d) Oopa! Cfuindra v. Ram Chandra (1901) 28 

Cal. 311 (brother takes before husband ]. 


(«) Ram Copal v. Narain (1906) 33 Cal, 315 
( mother takes before husband (. 

(/) It has been held that a maiden (coomareeTi 
daughter means one not only unmarried 
but also unbetrothed ; Sremath v. Surbo 
(1868) 10 W. R. 488. If so, a betrothed 
(laughter would take after the sons and 
unbetrothed daughters, but before married 
daughters. 

(g) Basanta v. Kamikshya (1906) 33 Cal. 82, 82 
I.A. 181. 


Ss. 

155457 
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(3) sons' sons [s. 160] ; 

(4) daughters' sons [s. 160] ; 

Daughter’s sou does iK^t includo step-daughter’s son (A). 

(5) barren married daughters and childless widowed 

daughters. 

Tlio above order j.i according to the Dayabhaga. The Dayakrama Sangraha places 
the (1) soil’s son’s son, (2) step-son, (3) step-son’s son, and (4) step-son’s son’s son before 
barren married and childless widowed daughters. 

If there be none of the above relations ayautalm passes 
to the following heirs in succession, irrespective of the form 
of marriage, namely : - 

(1) brother ; 

(2) motlier ; 

(3) father ; 

(4) husband ; 

(5) husband's younger brother {i) ; 

(6) husband's brother's son ; 

(7) sister's son ; 

(8) liusband’s sister’s son ; 

(9) brother’s son ; 

A brother’s son is preferred to a step-daughter’s son ( j), as the latter is not included 
in the term ‘ daughter’s son.’ Step-daughter’s son comes under (11) below. 

(10) daughter’s husband ; 

(11) husband’s sapindas, sakiilyas and samanodakas ; 

(12) father's kinsmen. 

VI.-RULES COMMON TO ALL THE SCHOOLS. 

158. Escheat. On failure of her husband’s heirs, the 
stridliana of a widoiv goes to her blood relations in preference 
to the Crown (k). 

{h) Kri‘^hnabifwri v, Sarojinre (193:}) CO Cal. 

lOCl, 347 I.C. 473, (’33) A.C. 858. 

(0 Suoccods before tlic deceased woman's 'Step- 
brother ; Dehiprasanna v. JIarendra (1910) 

37 (’al. 803, 6 r.C. 534. 

{]) Kri^hnabi/uu i v. Sarojinre (1933) 60 Cal. 


luoi, i-ti %ra, { 6ii) A.v. 858. 

(A*) Kanakammal v, Ananthamathi (1914) 37 
Mad. 293, 25 I. C. 901, (’15) A.M. 18; 
(ianyat v. Secretary of State (1921) 45 
Horn. 1106, 62 I. C. 109, (’21) A. B. 138 ; 
Kvndnn v. Secretary of State (1926) 7 
Lab. 543 ; 96 I. C. 865 ‘ ^ 
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159. Stridhana heirs take as tenants-in-common~Two 

or more stridhana heirs inheriting stridhana together take 
as tenants-in-common without benefit of survivorship, even 
if they are members of a joint family (1). 

Illustration. 

A female Hindu dies leaving two sons who are memborn of a family. The 
sons inherit the stridhana. They take as tonants-in-common, and not as joint tenants. 
The result is that on the death of either of them, his share of the stridhana will pass to 
his heirs, and not to the survivor. 

160. Stridhana heirs take per stirpes.— Stridhana heirs 
in the second generation, that is, son’s sons, daughter’s 
sons, and daughter’s daughters, take per stirpes, and not per 
capita (m). 

Illustration. 

A female Hindu dies leaving two sons by a daughter A, and three sons by another 
daughter II. Her stridhana will be divided into two parts, of which one will go to the 
two sons of A, and the other to the three sons of B. To divide it per capita would bo 
to divide it into^i^e equal parts, and to give one share to each of the five grandsons. 

161. Where stridhana heir a male.—A male inheriting 
stridhana takes it absolutely, and on his death it passes to 
his heirs. 


Stridhana heirs are either males, such as sons, daughter’s sons, son’s sons, etc., 
or they are females, such as daughters, daughter’s daughters, etc. 

162. Where stridhana heir a female.— According to 
the Bombay school, a female inheriting stridhana takes it 
absolutely, and on her death it passes to her heirs [s. 171]. 

According to all other schools a female inheriting stridhana 
takes a limited interest in it, and on her death it passes not 
to her heirs, but to the next stridhana heir of the female from 
whom she inherited it (s. 169). 


163. Illegitimate children : succession to stridhana,— 
(1) The illegitimate children of a Hindu woman are not 
excluded from inheritance to their mother’s stridhana [n). 


(0 Bai Parson v. Bai Somli (1912) 36 Uoiii. 
424, 15 I. C. 774 ; Karuppai v. Sankara- 
narayanan (1905) 27 Mad. 300 ; Jaqan- 
nath V. J^arayan (1910) 34 Bom. 553, 
558, 7 I.C. 459. 

(m) Mitakshara, chap, li, sec. ii, para. 16 ; Mayu- 
kha, chap. 4, sec. 10, para. 21 ; Sinriti 
Chandrika, chap. 9, sec. 3, para. 25; , 
Banerjee’s “ Hindu Law of Marriage and i 


Stridhana,” 5th ed., pp. 411, 421, see also 
Karuppai v. Sankaranarayanan (1904) 27 
Mad. 300, 308, and Nagesh v. Gururao 
(1893) 17 Bom. 303, 305-306. 

(n) Ghose’s Hindu Law, 3ra ed., p. 763 ; Aruna- 
giri v. Banganayaki (1898) 21 Mad. 40 ; 
Dundappa v. Bhimawa (192\) 45 Bom. 557 
59 I.C. 661, (’21) A B. 137 ISudra]. 


Ss. 

159.163 
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But when a woman dies leaving both legitimate and 
illegitimate children, the legitimate children are preferred 
to the illegitimate (o). 

(2) The illegitimate sons of a Hindu woman are entitled 
to succeed to each other (p). But an illegitimate daughter’s 
daughter cannot succeed to her grand-mother’s stridhana (q). 

Seo note (5) to sec. 147. 

164. Succession to property of dancing girls (naikins) and 
prostitutes. — (i) Though prostitution, according to the Hindu 
law, entails degradation and loss of caste, it does not sever 
the tie which connects the prostitute to her kindred by 
blood, nor does it sever the tie of kindred between her and 
the members of her husband's family when she becomes 
a prostitute after marriage. Consequently, the property 
of a prostitute devolves as if it were her stridhana, so that her 
brother, her sister, her brother’s son and other relations by 
blood, and her husband, her step-vson and her husband’s other 
sapindas are entitled to inherit to her (r). 

(2) Where a married woman becomes a prostitute after 
her husband’s death and dies leaving a son born in lawful 
wedlock and a daughter born in prostitution, the legitimate 
son excludes the illegitimate daughter (s). 

(3) The sons of a dancing woman, though by 
different fathers, are entitled to succeed to each other. 
Similarly, the legitimate son of one of such sons is entitled to 
succeed to them, and also to their legitimate sons (^). 


(4) Where a woman of the “ dancing girl ” caste does 
not follow lier traditional calling but marries and leads the 
life of an ordinary married woman and reverts to her original 
calling after widowhood, it has been held that her position 
is not different from that of an unchaste married woman and 


(o) Meenakshi v. Muniandi {\sn:t) 38 Mad. 1144, 

25 I.C. 957, (’15) A.M. fi3 [lc|J[lUinate son 
preferred to IJlcKitluiatp daughter ] ; 
Jayannuth v. Nantyan (1910) 34 Horn. 
553, 559, 7 I.C. 459. 

(p) Myna Boyee v. Ootaram (1881) 8 M.I.A. 

400; Mayna Bai v. Utiarnm (1864) 2 
Mad. If.t’. 190. 

(q) Meenakshi Ammil v. Murwjiiyya Mooppanar 

(1940) Mad. 139, 191 I.C. 60, (’40) A.M. 
463, (1940) 1 M.L.J. 288. 


(r) Btibbaraya v. Ramsami{lW)) 23 Mad. 171 
[step-son] ; Narain Daa v. Tirlok (1907) 
29 All. 4 [husband] ; Uiralal v, Tripura 
(1913) 40 Cal. 650, 19 I.C. 129 [F.B.] 
(brother’s son] ; Narayan v. Laxman 
(1927) 51 Bom. 784, 106 I.C. 87, (’27) A.B. 
456. See aho Advyapav. Budrava(lQ80) 4 
Bom. 104. 

{$) Meenakshi v. Muniandi (1915) 38 Mad. 
1114, 25 I.C. 957, (’15) A.M. 63. 

(!) Viswanatha v. Doraiswami (1925) 48 Mad, 
944, 91 I.C. 193, (’26) A.M. 289. 
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her property devolves on her heirs according to ordinary Hindu 
law, that is, when it descends to daughters they take only a 
limited estate and a mortgage by them does not bind the 
reversioners (u). 

lllustralions. 

(a) A and B are the two sons of a prostituto by different fatherH. A dies leaving 
B. B is entitled to succeed to A. 

(b) A and B are the two sons of a prostitute by different fat’ < rs. ^4 dies leaving 
a legitimate son V. Then B dies leaving C. C is entitled to sucec' d to B. 

(e) A and B are the two sons of a prostitute by different fathers. A dies leaving 
a legitimate son (\ Then B dies leaving a legitimate son D. Then D dies leaving G. 
C is entitled to succeed to D. The same principle ainilies to the remote legitimato 
d ’scendants of A and B. 

In the Madras case on which sub-s('e. (3) of the present section is based Devadoss 
J., said: “It is a misnomer to call the son of a dancing woman, whose paternity 
is unknown, an illegitimate son. The illegitimate son is one born out of lawful 
wedlock, no marriage was solemnized between the father and the mother. In the 
case of sons of prostitutes or dancing women the paternity is unknown and it is only 
an euphemism to call them illegitimate sons. In Roman law they are called Nullius 
Filins, Dancing women have their peculiar customs. Their status is recognized 
in Hindu society. Their customs have received the sanction of judicial decisions, and 
the adoption of girls by thorn is recognized by law, and the daughters of dancing 
women inherit in prefererico to their sons ’’ (v). 

165. Contracts by married women.— A Hindu wife is 
competent to contract, but her liability under the contract 
is limited to her stridhana (w). 

(u) liahwuuiarnm v. Kaimkshi Aimml (19:17) (lo) NathnUiai v. Jarhr (1876) 1 Horn. 121; 

Mad. 257 ('.‘16) A.M. 9.58. dorindii v. Lakmulm (1880) 4 Bom. .‘118 ; 

(») (1925) 48 Mad. 944, 946, 91 I.C. 193, (’20) (1882) 6 Bom. 473, 

A.M. 289, supra. in re the Petition of (1888) 12 Bom. 228. 


Ss. 

164 , 16 > 
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CHAPTER XI. 
WOMAN’S PROPERTY. 


Ss. 

166,167 


PART II. PROPERTY ACQUIRED BY A WOMAN BY INHERITANCE. 

1. Dcvohtlion of properly inherited hy female — secs. 108-173. 

2. Power of female hei rs over such property— secs. 1 74- 1 90. 

3. Remedies against miauthorised acts of female heirs—secs. 202-210. 

(I) “I’ho ]iii,sban(r.s (daya) gift (or heritage), a woman may deal with according 
to iicr pioasure who/i tho husband is dead ; but when he is alive, .she shall carefully 
preserve it, or if she js unable to do the same, she shall commit it to tho care of his 
kindred." 

(2) “A sonless (widow) keeping unsullied tho bod of her lord and abiding by 
her venerable iwotector, shall, being moderate, enjoy 7intil death ; afterwards tho heirs 
shall take." - Katyayatui. 

[Note.— The above texts are tho only authorities for restricting the rights of a widow 
in property inherited by her from her husband. As to text (2) G. Sarkar is of opinion 
that it really relates to stridhana consisting of immoveable property given by tho husband, 
and not to property inherited by her from him (see soc. 141) ]. 

166. Property inherited by males.— When a male 
succeeds as heir, whether to a male or to a femirle, he becomes 
full owner of the property inherited by him, and the property 
at his death passes to his heirs. The only recognized exception 
to this rule is wliere property is inherited by a Hindu governed 
by the Mitakshara law from his father, paternal grandfather 
or great-grandfather. 

lUnstrations. 

(a) A male Hindu dies leaving a brother. Tho brother will succeed to his property, 
and he will take it as full owner and on his death it will pass to his heirs, [This is an 
illustration of property inhc'ritcd by a male from a male.] 

(b) A female Hindu, who is possessed of .stridhana, dies leaving a son. Tho son, 
as stridhana heir, will siiecccd to the property, and ho will take it as full owner thereof, 
and on his dojith it will pass to his heirs. [This is an illustration of property inherited 
by a male from a female], 

Except in the ca.ses mentioned in the section, a Hindu m,ale inheriting property 
whether from a male or from a female, has all tho powers of a full owner over that 
property. He can sell it, or dispo.se of it by gift or by will, at his plea.sure. Further, 
he becomes afresh stock of de.srenf, that is to say, the property at his death passes to his 
lieirs. The rule of Hindu law is different in the case of property inherited by female heirs, 
as will be seen presently. 

167. Property inherited by females.— The present chapter 
deals with property wlierited hy females from males as well as 
females. It may be considered under three heads, namely : — 

(1) Devolution of property inherited by females. 

(2) Poivers of female heirs over such property. 

(3) Kerned ies against unauthorized acts of a widow and 

other female heirs. 
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1— SUCCESSION TO PROPERTY INHERITED BY FEMALES. 


168. Property inherited by females from males—in territories 
other than the Bombay Presidency.—!^ ) According to the 
Bengal school, the only females who can inherit the property 
of a male arc (1) the widow, (2) daughter, (3) mother, (4) father’s 
mother, and (5) father’s father’s mother [sec. 61]. 

(2) Before the Hindu Law of Inheritance (Amendment) 
Act, 1929, the only females who could inherit ^o a male were 
the five mentioned in sub-sec. (1). By that Act three more 
females have been constituted heirs, namely, the son’s daughter, 
daugliter’s daughter, and sister. 

(e*:?) The Madras school recognizes not only the said five 
female heirs, but others also, being those mentioned in sec. 56. 
These include the son’s daughter, daughter’s daughter and 
sister who are now expressly mentioned as heirs in the Act 
of 1929. The only difference is that while before the Act 
they succeeded as bandhus, under the Act they inherit with 
gotraja sapindas. See sec. 43, nos. 13A, 13B, and 13C. See 
also sec. 6lA. 

(4) According to the Bengal, Benares, Mithila and Madras 
schools, every female, whether she be a widow (x), daughter (y), 
mother (z), father’s mother (a), or father’s father’s mother, 
who succeeds as heir to the property of a male, takes only a 
limited estate in the property inherited by her, and at her 
death the property passes not to her heir, but to the next heir 
of the male from whom she inherited it. [As to Bombay 
school, see sec. 170]. 

The son’s daughter, daughter’s daughter, and sister, 
who are now expressly mentioned as heirs in the Hindu Law 
of Inheritance (Amendment) Act, 1929, also take a limited 
estate, according to these schools, in the property inherited 
by them from the last male owner. 


lllustrcdims. 

(a) yl, a Hindu male governed by the Bengal school of Hindu Law, dies leaving 
a widow and a brother. On .4*8 death, the widow succeeds as his heir. The widow 
then dies leaving a daughter’s daughter. The widow’s stridhana will pass to the 


(j) Collector of Masuliputai/i v. Cataltj Verraia 
(1861) 8 M. I. A. 520; Mst. Tkakoor 
Deyhee v. Rai Baluk i?am (1867) 11 M.I.A. 
139; Bhugwandeen v. Myna Baee (1866) 
nMJ.A.487. ' 

iV) Chotay Jjall v, Chunnoo Ball (1878) 4 Cal. 
744, 6 T.A. 15 ; Mutta v. Dorosinga (1881) 
3 Mad. 290, 8 I. A. 99 ; Venkayyatnma v. 
Venl-ataramanatiyafnma (1902) 26 Mad. 
678, 29 T.A. 166. 


(z) Backiraja v. Venkatappadu (1865) 2 Mad. 
H. C. 402; Kutti v. Jiadakrishna (1875) 
8Mad. H.C.88; Jullmurv, Uggur{l%%Z) 
9 Cal. 725 ; Uemlatta v. Goluck Chunder 
(1842) 7 Ben. Sel. U. 108 (new edition 
127). 

(a) Phukar Singh v. Ranjit Singh (1878) 1 All. 


S.168 
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Ss. (laughter’s daughter as her stridhana heir, but the property inherited by her from her 
168 169 husband A will pass to the next heir of her husband, namely, his brother. 

(b) A, a Hindu male governed by the Benares school of Hindu Law, dies in 1928 
leaving a daughter and a paternal uncle. On A’s death the daughter succeeds as his heir. 
The (laughter then dies leaving a daughter. The daughter’s stridhana will pass to her 
daughter as her heir, but the property inherited by her from her father A will pass to the 
next heir of her fatlier, namely, his paternal uncle. If A’s daughter dies in 1030, after 
tlie Hindu Law of Inheritance (Amendment) Act, 1929, came into force, the daughter’s 
daughter, and not th*j uncle, will succeed to A’s estate as A's heir. [ Vide notes to sec. 43, 
13 (6’).] 

According to all the schools other than the Bombay school a (emalG inheiiting to a male 
[see. ICS] or to a female [see. 109] is not full owner of the property inherited by her. Her 
power to deal with the property is limited. 8ho cannot alienato it except for legal 
necessity. Nor doc's she become a fre.sh stock of descent. At her death the property 
passes not to Iht ludrs, but to the next heir of the last full owner. This result has boon 
arrived at by construing the texts of Katyayana cited above as imposing a limitation on 
the powers of a widow to deal with property inherited by her from her husband, and the 
rule is then apyilied to other female heirs by construing the word “ widow ” in those texts 
as referring to i-ther female heirs also, namely, daughter, motluT, father’s mother, father’s 
fatlK'r’s mother, etc. 

Sat vivo rship as between daughters . — See sec. 43, no. 5, note (2). 


Custom .- — A Hindu widow may by custom bo entitled to her husband’s property 
absolutely (b). 


Jains .- — According to the custom prevailing in U.P. and Bengal, a Jain widow 
tak(‘s an absolute inUT('i.st in the .self- acquired property ot her husband inherited by 
her (c), but in U.P., not in anc(istral property left by him (d). 


169. Property inherited by females from females— in terri- 
tories other than the Bombay Presidency.— According to the 
JB(‘,ngal, Benares, Mithila and Madras schools, the rule laid 
down in sec. 168, sub-sec. (d), as to property inherited by a 
female from a male, applies also to property inherited by her 
from a female. Consequently a female inheriting property 
[stridhana] from a female takes only a limited estate in such 
property, and at her death the property passes not to her heirs, 
but to the next stridhana heir of the female from whom she 
inherited it (e). [As to Bombay school, see sec. 171.] 


{b) Krishna Hai v. Secretary of Slate (11)20) 42 

All. :.7 i.v. :.2o, (’20 ) a. a. 101 

[Ihkanir]. 

(c) Sheo Sititih v. /)rt;-/io (1878) .5 I. A. 87, 1 All. 

088 ; Shimbhu yuth v. iiai/an r/(«nf/(18U4) 
16 All. 371); llarnahh v. Mrnulil (11)00) 
27 t’al. 371). 

(d) Pahar Smgh v. Shamher Jang (11)31) 29 

All. L. J. 314, 133 !.(’. 785. (’31) A.A. 095 ; 
Allah Diya v. Sana Deii (1942) All. 745 
204 I.C. 133 (’42) A.A. 331. 

(c) Sheo Shankar Lnl v. Den Sakai (1903) 25 
All. 468, 30 I. A. 202 [dau{4liter succeeding 
to her mother], explained in Subratmnian 


V. Arunarhelam (1905) 28 Mad. 1, 9-12 ; 
Lai Sheo Pertab v. Allahabad Bank (1903) 
25 All. 47G, 30 I. A. 209 ; Venkatarama v. 
Bhujanga (1896) 19 Mad. 107 ; Virasan- 
gappa v. liudrappa (1806) 19 Mad. 110; 
Baja V. Amniani (1906) 29 Mad. 368; 
Janakisetty v. Mirigala (1909) 32 Mad. 
521, 3 281 ; jluri Doyal v. (Jrish 

Chunder (1890) 17 Cal. 911 ; Jogendra v. 
Pham (1916) 43 Cal. 64, 33 1. C. 810, 
(’10) A.C. 928; Shi,n Biharilal v. Bam 
Kali (1923) 45 All. 715, 75 I.C. 495, (’24) 
.4. A. 15; Matru kfal v. Meheri Kanvar 
(1940) All. 416, 189 I.C. 600, (’40) A.A. 311. 
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Illustration. 

At a female Hindu, who is possessed of sfcridhana, dies leaving a daughter. On 
A's death her stridhana passes to her daughter as her stridhana heir. The daughter, 
however, takes a limited estate in the stridhana. She does not become the full owner 
of the property. It is not stridhana in her hands, and on her death it will pass not to her 
heirs, but to the next stridhana heirs of A to whom it originally belongeth As to who 
those heirs are depends on the character of the stridhana. 

It will bo seen from 'what is stated above that according to all the ^ollOol8 except 
the Bombay school there is no distinction between property inherited by a female from 
a male and that inherited by her from a female. Both these kind" of property pass to 
the next heirs of the last full owner. 

170. Property inherited by females from males— in the 
Bombay Presidency.— (i) Besides the five females who can 
innerit to a male in all the schools, namely (1) the widow, 
(2) daughter, (3) mother, (4) father’s mother, and (5) father’s 
father’s mother, tlie Bombay school recognises other females 
as heirs, namely, daughters of descendants, ascendants and 
collaterals within five degrees, and widows of gotraja sapindas. 
These include the three females now specifically mentioned as 
heirs in the Hindu Law of Inheritance (Amendment) Act, 1929, 
namely, the son’s daughter, the daughter’s daughter, both these 
being daughters of descendants, and the sister, she being a 
daughter of an ascendant (father). 

(2) As regards property inherited /rom males, female heirs 
under the Bombay school are divided into two classes, 
namely : — 

(i) those who come into the gotra of the deceased owner, 
by marriage, that is, the wife of the deceased and 
the wives of his sapindas and samanodakas 
[sec. 68] ; and 

(ii) those who are born in the gotra of the deceased owner, 
but pass by marriage into a different gotra, and 
their daughters. This class includes a daughter, 
son’s daughter, daughter’s daughter, sister, niece, 
grandniece, father’s sister, and the like (/). See 
notes to sec. 130. 

The son’s daughter, daughter’s daughter, and sister are now expressly mentioned 
as heirs in the Hindu Law of Inheritance (Amendment) Act, 1929. See sec. 43, nos. 
13A, 13B, and 13C. 


(f) West and Buhler, 4th ed., p. 120. f. n. (n) ; I 
Tuljaram v. Mathuradat (1881) 6 Bom. | 

6 


Ss. 

169, 170 


662, 670, 672. 
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S. 170 


Females coming under class (i), such as a widow {g)^ 
mother [h], father’s mother [i), father’s father’s mother, and 
widows of gotraja sapindas (j), e.g., son’s widow (^), brother’s 
widow, uncle’s widow, etc., take a limited estate in the 
property inherited by them from males, and on their death the 
property passes not to tlieir heirs, but to next heir of the male 
from whom they inherited it (i). And this is so even if such 
a female succeeds immediately after the death of another 
female who was the widow of a gotraja sapinda and who had 
previously inherited the property [See ill. (2)]. 

Females coming under class (ii), such as a daughter (m), 
son’s daughter, daughter’s daughter, sister {n), father’s sister, 
niece (o), grandniece (p), sister’s daughter and the like, take 
the property inherited by them from males absolutely, that is, 
tliey ])ecome full owners thereof. Such property becomes 
stridhana in their hands, so that in cases governed by the 
Mitakshara law {q), it passes to the stridhana heirs mentioned 
in sec. 147, cl. (2), and in cases governed by the Mayukha (r), 
it passes to tlu', stridhana heirs mentioned in s. 151, cl. II. 


Illustrations, 

(1 ) A male Hindu, governed by Uie Bombay .school, dies leaving a daughter. On his 
death, the daughter succeeds to the property as his heir. Sho takes tlie estate absolutely. 
She can di.spose of it by gift or will. If sho dies inte.state, the property will go to her 
stridhana heirs, and not to tho next heirs of her father. Thus if she dies leaving a son 
and a daughter, then, if she is governed by tho Mitakshara law, the property will pass to 
her daughter, and if she is gov(Tiied by tho Mayukha, tho property will pass to her son. 
[Contrast this with ill. (b) to s. 168.] 

(2) N and // aro divided brothers. H dies leaving a son T. Then N dies leaving 
a widow J. Thnn T dies leaving a widow M. Then J dies and on her death M succeeds 
to iV’s property as N's brother’s [/I’s] son’s [T'a] widow. Here M inherits the property 


(!/) lihiixkar V. ^[ahadev (1801)) 0 Bom, It. 

(). V. I. 

(A) Vnjhhiikandas v. Bai Pamiti (1908) 32 Bom. 
2<1 ; Xiimappa v. Sukh(iriim(\S(}{\) 0 Bom. 
II. I'., A.(^ 2l.'i; Vinnyak v. IjakshmWin 
(1801) I Uom. H.C.117. 

(i) Dhoudi V. Piidhiibni (1912) 36 Bom. 646, 10 

T.i;. 313 ; Madfiarrain v. Dare (1897) 21 
Bom. 739, 744. 

(j) LuUoobhoy V. Mnnkmarbax (1878) 2 Bom. 

388, affd. )<nbnom: jAilloobfiny v. Cattsibai 
(1881) 5 Bom. no, 7 212; (1897) 21 

Bom. 739, supra. 

(k) Gadadhar v. Chandrabhagahai (1892) 17 

Bom. 690 IF. B.]. 

(/) Bhau V. liaghunath (1906) 30 Bom. 229, 
237, per Jcuklna, V. J. 

(m) Balwant tiao v. Baii Bao (1920) 47 I. A. 213, 
48 Cal. 30, 57 I.C. 545, (’21) A.PF. 59 ; 
I'ranjii'andas v, Bei’Anrar6ai(18.59) 1 Bom. 
H.C. 130 ; Haribhat v. Damodurbhat (1879) 

5 Bom. 171 ; Bulokhidas v. Keshailal 
(1882) 6 Bom. 85 ; Babajiv. Balaji (1881) 

6 Bom. 660 ; Bhagirthibai v. Kahnujirav 


(1887) 11 Bom. 285 ; Jaukibai v. Siindra 
(1890) 14 Bom. 612 ; Oulappa v. Tayawa 
(1907) 31 B<nn. 453 ; Viiappa v. Saritn 
(1910) 34 Bom. 610, 7 I.C. 445 ; Jawahir 
hal V. Jiiran Lai (1924) 46 All. 192, 79 
T.C. 861, (’24) A.A. 350 [Nagar Brahmans], 
(n) Vinayak v. Lakshmibai (1861) 1 Bom, 
II. C. 117, allirraed In Venayeck v 
Lujemeebaee (1804) 9 M. I. A. 620 
IHndabai v. Anacharya (1891) 16 Bora, 
206. 

( 0 ) (1897) 21 Bom. 739, 744, supra. 

(p) Tuljaram v. Mathuradas (1881) 6 Bom. 662. 
(g) (1907) 31 Bom. 453, supra. 

(r) Vijiarangam v. Lakshuman (1871) 8 Bom. 
H.C. 0.0. 244. So much of this decision 
as iays down that the property will des- 
cend as if the daughter was a male is no 
longer law, having regard to the decision 
in Manilnl v. Bai Bewa (1893) 17 Bom. 
758, which was approved by the Privy 
Council in Ke»terbai v. Eumraj (1906) 
30 Bom. 431, 33 I.A. 176. 
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of N, a male, and she inherits it as a widow of a gotraja sapinda. She therefore takes 
only a limited estate, though she succeeds immediately after the death of another female 
J. J, as N’s widow, took only a Hindu window’s estate. She could not, therefore, bo a 
fresh stock of descent. What M inherits is not the property of J, but of her husband 
N is). 

According to the Bombay school, two or more daughters, sisters, or nieces, take an 
absolute estate in severalty, and not as joint tenants (/). Any one of them ■ ary, therefore, 
alienate her share by sale or gift or give it by will. 

It will be seen from what has been stated above that in the Bombay Presidency, 
the general leaning is in favour of women’s proprietary capacity. In other parts of 
British India, the principle is that property inherited by a woman cannot stay in the 
family into which she has married, but must revert tii every case to the family in which 
she was born. 


171. Property inherited by females from females— in the 
Bombay Presidency.- (i) According to the Bombay school, a 
female inheriting property from a female takes it absolutely, that 
is, she becomes full owner thereof. Such property becomes 
stridhana in her hands, so that in cases governed by the 
Mitaksliara, it passes to the stridhana heirs mentioned in 
sec. 147. cl. (2), and in cases governed by the Mayukha it 
passes to the stridhana heirs mentioned in sec. 151, cl. 11. 
[See ill. (1).] 

{2) The same rule applies though the female inheriting 
from a female inherits as the widow of a gotraja sapinda. 
[See ill. (2).] 

Illustrations. 

(1) A, a, Hindu male, governed by the Bombay school, dies leaving a daughter and 
mother. The daughter succeeds to A's property as his heir. Being a daughter she 
takes the property absolutely [s. 170], and on her death it will pass to her stridhana heir , 
Suppose now that the daughter dies a maiden, leaving her father’s mother as her only 
heir. The father’s mother will take [s. 145] the property absolutely as stridhana unde r 
the present section with power to dispose of it by gift or will, and on her death intestat e 
the property will pass to her stridhana heirs (w). [Note that a father’s mother inheriting 
to her grandson takes a limited estate, and on her death the property pas.^es not to 
her heirs, but to the next heirs of the grandson. In the case given in the illustration, 
she inherits to her grand-daughter. Contrast this with the illustration to s. 169. 

(2) A, a Hindu male, governed by the Bombay school, dies leaving a son S, and a 
widow If, of a predeceased son. On A’s death S succeeds to his estate. Then S dies 
leaving a daughter D. D, as a daughter, takes an absohUe estate in the property of her 
father 8. D then dies a maiden. On her death W succeeds to her estate as the nearest, 
sapinda of D'a father 8, being D’s father’s brother’s widow [s. 145]. W takes an absolute 

{$) Matifeavram V. Dare (1897) 21 Bora, 739. i liom. m Ib'.b.l (case oi grandmother 

(C Vithappax. Savitri (IQIO) M "bom. 510,7 Inheriting grand-daughter’s stridhana^, 

I.C. 445 ; jUndabai v. Anachanja (1891) ParshoUam v. KesUvlal (1932) 66 Bom. 

15 Bom. 206. 164, 137 I.C. 56, ( 32) A.B. 213, sec Bftott 

(u) Qandhi Maganlal V. Bai Jadab {mO) 1 v. Kaj/iunalft (1905)30 Bon .229,236,237. 


S«. 

170,171 
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Ss. interest in D’s property, though she inherits as the widow of a gotmja sapinda, that is 

171-173 as jD’s uncle’s widow {v), 

(3) F died in 1890. In 1904 his widow U adopted B. A suit between U and B 
was compromised, U being given a life interest in the immoveable property and the 
remainder being vested in B. B died in 1916 leaving his widow L who died in December 
1916, and an infant daughter who died in January 1917. Here when B died his widow 
L took a hmittd estate in his property. When L died his infant daughter succeeded to 
it absolutely and U succeeded to her under the rule in this section. U, therefore, takes 
an absolute estate in the remainder belonging to B. This added to her life estate, makes 
h(r absolute owner'of the property. It must be obseivcd that U does not succeed to 
B but to his infant daughter {lo), 

172. Share allotted to a woman on partition,— The share 
allotted to a wife, mother or father’s mother on partition is 
not her strid liana, unless it was given absolutely to her, and it 
descends on her deatli not to Ii(‘T heirs, but to the sons or grand- 
sons out of whose portion it was taken. See s. 128 above. 

173. Summary of sections 168 to 171. — The following is a 
summary of the rules contained in ss. 168 to 171 : — 

(/) According to the Bengal, Benares, Mithila and Madras 
schools, (‘very female who succeeds as an heir, whether to a 
mal(^ or to a female, takes a limited estate in the property 
inherited by her, and on her death the property passes not 
to her heirs, but to the next heir of the last full owner. 

(2) According to the Bombay school— 

(a) Property inherited by every female from a 

female, and property inherited from a male by 
female heirs other than those who come into 
the gotra of the deceased owner by marriage, 
is stridhana, and the provisions of the last 
chapter apply to it ; but 

(b) Females who come into the gotra of the deceased 

owner by marriage take a limited estate in the 
property inherited by tbem from a male, and 
on their death the property passes to the next 
heir of the last full owner. 

{3) The expression limited estate ” in this section is used 
in contradistinction to ‘'stridhana ” or “ absolute estate.” The 
rest of this chapter deals with the incidents of “ limited estate.” 

(*) Narayan y. Watmn (1922) 46 Bom. 17, 63 (w) Parshottam Bahechardat> v. Keshav Dalvat- 

I C. 1001. ( 22) A.B. 134, ram (1032) 56 Bom. 164, 137 I C 561 

('82)A.B213. • ’ 
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II.-POWERS OF FEMALE HEIRS OVER INHERITED PROPERTY. 

174. Limited heirs.-~(/) According to the Bengal, 
Benares, Mithila and Madras schools every female who 
succeeds as an heir, whether to a male or to a female, takes a 
limited estate in the property inherited by her [ss. 168-169], 
Thus a widow, daughter, mother, father’s mother, father’s 
father’s mother, son’s daughter, daughter’s daughter, and 
sister take a limited estate. So do female bandhus in the 
Madras Presidency. And so do all female stridhana heirs. 

(2) In the Bombay Presidency, every female v/ho succeeds 
as an heir to a female takes the property absolutely [s. 171]. 
But as regards property inherited from a male, those females 
who by marriage have entered into the gotra (family) of the 
deceased owner take a limited estate, while other female heirs 
take absolutely (x). Thus a widow, mother, father’s mother, 
father’s father’s mother, and widows of gotraja sapindas, e,g., 
son’s widow, brother’s widow, uncle’s widow, etc., take a 
limited estate. All these are females who come into the 
gotra of the deceased by marriage. All other female heirs 
such as a daughter, sister, niece, etc., take absolutely [s. 170]. 

(<5) It follows from what has been stated above that the 
following females, inheriting from a male, take a limited estate 
according to all the schools, namely, (1) widow, (2) mother, 

(3) father’s mother, and (4) father’s father’s mother. The 
daughter takes absolutely in the Bombay school ; in every 
other school she takes a limited estate. The son’s daughter, 
daughter’s daughter, and sister, who are now expressly 
mentioned, as heirs in the Hindu Law of Inheritance (Amend- 
ment) Act, 1929, also take absolutely in the Bombay school ; 
in every other school they take a limited estate. 

(4) Females who take a limited or restricted estate in 
property inherited by them are hereinafter called ‘‘ limited 
heirs.” 


175. Reversioners.— (I) The heirs of the last full 
owner, who would be entitled to succeed to the estate of such 
owner on the death of a widow or other limited heir, if they 
be then living, are called reversioners.” A reversioner may 
be a male or a female (y). 


(*) Gandhi Maganlal v. Bai Jadab (1900) 24 
Bom. 192, 214 [F.B.]. 

(i/) Maniram v. Keri Kolitani (1880) 7 I.A,. 


116, 164, 6 Cal. 776, 789-790; Sham 
Sunder v. Achhan Kunvar (1899) 21 All. 
71, 25 I.A. 183. 


Ss. 

174, 175 
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S. 175 


{2) Interest of reversioners. — -The interest of a reversioner 
is an interest expectant on the death of a limited heir. It is 
not a vested interest. It is a spes successionis or a mere chance 
of succession within tlie meaning of the Transfer of Property 
Act, J882, sec. 6. It cannot, therefore, be sold, mortgaged 
or assigned, nor can it be relinquished. A transfer of a spes 
successionis is a nullity, and it has no elfect in law (z). The 
widow as guardian of a minor reversioner and not as represent- 
ing the estate cannot enter into a compromise or agreement to 
refer disputes to arbitration so as to affect the minor’s rights 
when the estate comes into the minor’s possession (a). But 
the interest of a reversioner is an interest witliin the meaning of 
8. 174 Bengal Tenancy Act and the reversioner is a person 
interested ” within the meaning of s. 17 of the same act (6). 

(>3) Where there are several reversioners entitled 
successively to succeed to an estate held for life by a Hindu 
widow, no one of such reversioner can be said to claim through 
or derive liis title from another reversioner, but each derives 
his tith; from the last full owner (c). 


Illustrations. 

(a) A Hitidu, a, (lies leaving a widow, a brother, a son of that brotiier, and an unele. 
Here the brother, his son, and the uncle arc all reversioners. Tlie brother is the “ next ” 
or “ presumptive* ” r(>v<“rsioner. The other reversioners are “ re mote ” or “ contingent ” 
reversioiK^rs. If the brother dies in the widow’s lifetime, his son becomes the “next” 
reversioner. Supp<jse now that the brother dies first, and then the widow. In tliat case 
the brother’s son will succeed to A'n estate, 7fof a-9 the heir of his father, for A 's property 


never vested in his father, but as the heir of h 
(b) A Hindu, F, dies leaving a widow, 
a father’s brotlier, D. Here there are three 
C, are females, and one, namely, 1), is a male. 

it) JtitidM Ainmul v. Sarauauasnmi 

I. A. 1207. non, an Atiui. 034 . o;w, a? j.('. 

101 , ('10) A.l’t;. 117 ; Venkninarnynna v. 
Siibbiudinal (I*.)).''*) 42 J.A. la.'), 128, 38 
MaO. 400, 4U» 411, 2<) I.f. 208, (’l.'i) A.m. 
ri4 ; Ahuil Xnrau<ii> v. dam \1918) 

4,') t.A. 3.^), 4r> Cal. ^lOO, 44 I.(\ 408 (*17) 

A. re. .09 [n'luim iatlonl : Jaoan Nath 
V. Ihbbo (ln 0 '.») 31 All. 7)3, I'l.C. 818; 
Xuiui \, Kance Jiom (1002) 29 

Cal 3.’).V : Aunnda v Conr Mohan (1921) 

48 Cal. .',30, 0.') I.C. 27. (’21) A.C. .W1 ; 
Manu-kinn v. liiiimlin<nih (1900) 29 Mndi 
120 ; Mntlnuerru v. V'tjthihiuja (1909) 32 
Mad. 200, 3 I.C. 470; I'indiproht v. 
Piiuiiprolu (1907) 30 Mad. 480 ; lUtmrhan- 
dar V. Kalin (1908) 30 All. 497 ; Hhana v. 

Uu man (1918) 40 All. 384, 44 I.C. 029, (’18) 

A. A. 184 ; (lanqahai v. Uari danrsh HiVil) 
ib Ikim. 1107, 02 I.C. 080. (’21) A.B. 440 ; 
Dhoorjeti v. Dkoorjeli (1007) 30 Mad. 201 
[rcniiiiciation) ; Musammit Bhagieati v. 
Jagdam(Wl\) 0 Tat. L.J. 604, 62i-622, 02 
I.C. 933, (’21) A.P. 260 ; Hamath Kuar v. 
Indar Bahadur Singh (1923) 50 I. A. 69, 45 


ks imcle, A . 

A , a mother, B, a father’s raotlier, C, and 
reversioner.s of whom two, namely, B and 
On F'ti death. Ids widow. A, will succeed to 


All. 179, 71 I.C. 629, (’22) A. CC. 103(Iiral- 
Catlon] ; Annadi Mohan v. dour Mohan 
(1923) 50 I. A. 239, 50 Cal. 929, 74 I.C. 
499, (’23) A.1*C. 189 [limitation] ; Thakur 
Prasad v. Musummat Dipa Kuer (1931) 10 
Pat. 3.52, 30.5, 134 I.C. 129, ('31) A.P. 142. 
Sec also Ma i'ait v. Mahomed (1927) 5 
llaukn 145, 102 i.C. 090, (’27) A.K. 105. 

(а) Anant Naragana, Singh v. dat/a Singh 45 

I.A. 33, 4.5 Cal. 590, 44 I.C. 408 ; 
Musamnmt har Xaraini Kumear v. Sajjan 
Palsingh <t- Ors. (1940) All. 719, U940) 
Kar. 306, 190 I.C. 1S4, 67 I.A. 387, (’40) 
A. PC. 181. 

(б) Smheela Snndarre v. liuhnvpada De (1933) 

00 Cal. 630, 140 I.C. 611, (’33) A.C. 622. 
(c) Bkagwanla v. Siikhi (iQQO) 22 All. 33 [F.B.] ; 
Bahadur Singh v. Atohar Singh (1901) 
29 I.A. 1, 8-9, 24 AH. 94 ; Lala Soniramw 
Knnhaiua Lai (1913) 40 I.A. 74, 35 All. 
227, 19 I.C, 291 ; Srimuity Manokrani 
Debi V. JIaripada (1914) 18 C. W. N. 718 
24 I.C. 31], (’14) A. PC. 164 ; Rangasami 
Narhiappa, (1919) 46 I.A. 72, S3 84, 42 
Mad. 523, 530, 50 I.C. 408, (’18) A. PC. 106. 
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hia property. On death, F's property will reveri or pass to F's next heir, B, if she 
is then living. On B's death, F's property will revert to his next heir C, if slm is then 
living. On C's death, F'b property will revert or pass to I), il lie is then living. 
however, will take the property ns full owner and on his death it will pass to his own 
heirs and not to F's heirs. 

Spes successionis . — “ Under the Hindu law the death of the female owner opena the 
inheritance to the reversioners, and the one most nearly related at the time to the 
last full owner becomes entitled to possession. In her life! ime, howev. ' , the rever- 
sionary right is a mere possibility or spes successionis ” (d). “ A Hiiifhi reversioner has 

no right or interest in praesenti in the property which the female owi • r holds for her life. 
Until it vests in him on her death, should ho survive her, ho, has nothing to assign or to 
relinquish or even to transmit, to his heirs (e). His right becomes concrete only on her 
demise ; until then it is mero spes successionis ” (/). No (‘ffoct can bo given to a contract 
for sale of a reversion made by a reversioner before the reversion has fallen in oven 
though the reversioner succeeds to the reversion on the widow’s death (g). Further, the 
ini crest of a reversioner being a mere spes successio?iis, ho is not entitled to redeem a 
mortgage of the estate, executed by the widow’s husband, in the lifetime of the widow {h), 

Jats . — Among Jats who have migrated to the district of Meerut from the Punjab 
there exists a custom by which reversioners irrespective of degree succeed equally to 
the last male owner, each branch of the family taking its share per stirpes (t). 

Burden of proof . — It is incumbent on a plaintiff seeking to succeed to property as 
a reversioner to establish affirmatively the particular relationship which he puts forward. 
Ho is also bound to satisfy the Court that to the best of his knowledge there are no nearer 
heirs ( j). 


176. Widow’s estate. — widow or otlier limited heir is not 
a tenant-for-lifej but is owner of the property inherited by 
her, subject to certain restrictions on alienation, and subject 
to its devolving upon the next heir of the last full owner 
upon her death (k). The whole estate is for the time vested 
in her, and she represents it completely (1). As stated in a 
Privy Council case (m), her right is of the nature of a 
right of property ; her position is that of owner ; her powers 
in that character are, however, limited ; but .... so long as 
she is alive no one has any vested interest in the succession.’’ 


A widow under the Hindu law takes a special and qualified 
estate, and she has a limited power of disposition of her 


id) Venkatanamiian v. Hubbammal (1915) 42 
I.A. 125, 128, 38 Mad. 40e, 410, 411, 29 
T.C. 298, (-15) A.PC. 124; Lakshmi v. 
Amntharama (1937) Mad. 948 [F.B.l, 
171 I.C. 7, (’37) A.M. 699. 

(«) Sm. Shakuntala Devi v. KaugJialya Deii 
(1936) 17 Lah. 356, 162 I.C. 718, (’36) 
A.L. 124. 

(/) Amrit Narayan v. Gaya Singh (1918) 45 
I.A. 35, 39, 54 Cal. 590, 603, 44 I.C. 408, 
(’17) A. PC. 69. 

ig) Jaqannada v. Vro,sada Rao (1916) 39 Mad. 

554, 29 I.C. 241, (’16) A.M. 579. 

(h) Chhotey Sinqh v. Surat Singh (1930) 5 Luck. 
691, 123 I.C. 211, (’30) A.O. 294. 


(i) Dhuram Singh v. Him (1922) 44 All. 390, 65 

I.C. 828, (’22) A. A. 141. 

(j) Rama Row v. Kuttiya (1917) 40 Mad. <^34, 

84 I.C. 294, (’17) A.M. 8"2 ; Javitri v. 
Gendan Singh (1927) 49 All. 779, 102 I.C, 
167, (’27) A.A. 767 ; Mt. Burfo v. Narain 
Prasad (1938) 13 Luck. 167, 167 I.C. 72, 
(’37) A. O. 243. 

{k) Bijoy Gopal v. Krishna (11^07) 34 Cal. 329, 
34 I.A. 87, 91*92. 

(1) Moniram v. Keri Kolilani (1880) 5 Cal. 

776, 789, 7 I.A. 115, 151. 

(m) Jarutki Ammal v. Naraianasami (1916) 43 
I.A. 207, 209, 39 Mad. 634, 637, 37 I.C. 
171, (’16) A. PC. 117. 


Ss. 

175, 176 
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S. 176 husband’s property. Tlie restrictions on her power of aliena- 
tion are inseparable from her estate, and their existence does not 
depend on tliat of lieirs capable of taking on her death. If, 
for want of heirs, the right to the property passes to the Crown, 
the Crown lias tlie same power that an heir would have of 
protecting its interests by impeaching any unauthorized 
alienation by tlie widow (n). See sec. 185A. 

The esta^^fe taken by a Hindu widow in property inherited 
by her from her husband is called Widow’s estate,” ^ or 
“ Woman’s estate.” The estate taken by every 2 fher limited 
heir is similar in its incidents to a widow’s estate. The incidents 
of a widow’s estate are set forth in ss. 177 to 201. 

A widow or otJicr limitodl heir doca not t<ako merely an estate for life, for, aa will 
bo seen presently, she can in certain cases dispose of the whole estate inherited by her 
which slio could not do if she wore a mere life-tenant. What vests in her is not a mere 
lifo-OHtatc, but the wliolo estate. Further, she represents the estate completely, and 
it is for this reason that in certain cases a decree passed against her with reference to 
property inhoritcHl by her binds not only herself, but also the reversioners, though the 
reversioncTs were not parties to the suit. In other words the estate of a Hindu widow 
is an absolute one snbjcct to certain restrictions. 

Incidents of widow's estale.— Tho expression “ stridhana ” predicates an 
estate; the expression “widow’s estate” implies a limited estate. A female takes an 
absolute estate in her stridhana, but she takes a qualified estate in properly inherited 
by her I'xccpt in certain cases goverm'd by the Bombay school [s. 173], When she 
takes a qualified estate, it is said that she takes a tvidotvs' estate. The following is a brief 
statement of the peculiar features of a widow's estate : — ■ 

( 1 ) 'J’hc CvState taken by a widow in property inherited by her from her husband may 
best be described by saying that she is the owner thereof, except that she cannot sell 
the corpus of the property or mortgage it, or make a gift of it, or grant leases thereof for 
a long t<‘rm, or otherwise alienate it, unless it be for legal necessity or for the benefit of 
the estate or Avitli tin; consent of the next reversioners. Where an alienation is made 
by her for a legal necessity or with the consent of the next reversioners, it passes an 
absolute estate to the alienee to the same extent as an alienation made by a full owner 
[ss. 178-18,5]. 

A widow inheriting her husband’s property takes it and holds it as his legal repre- 
sentative. Rents accruing from it aro to bo considered as part of his estate and as such are 
liable to pay his debts an<l to bo attached in execution of simple money decree obtained 
against him (o). 

(2) Subject to the above restrictions on alienation, she holds the property abso- 
lutely, and she completely n'pn‘sents it. She may, therefore, institute suits in respect 
of the property, and she may bo sued in respect thereof, and decrees passed against her 
as representing the estate in respect of debts or other transactions binding on the estate, 
are binding not only on her, but on the reversioners, though the reversioners are not 
parties to the suit [s. 190]. 

(n) CoUector of MoHulipatam v. C<Jt>a/y Vencata , (o) Phool Kwnwar v. liikhi Ham (1035) 57 All. 

(1861)8M.1.A.6L^9, 553. 1 714, 15.S I. C. 865, (’36) A.A. 261. 
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(3) If she is dispossessed of any portion of the property by a third person, she 
can sue to recover it, but if she fails to sue and allows the possession of such person to 
become adverse to her, the reversioners are not affected by such adverse possession 
for they succeed not as her heirs, but as her husband’s heirs, and they may, therefore, 
sue for possession within 12 years from the date of her death [s. 201]. 

Where a widow or other limited female owner sues for arrears of profits against a 
sh arer and obtains a decree and executes it but on appeal the amount is reduced, the 
liability to refund is personal to her and does not attach to the estate so as to bind the 
reversioner after her death (p). 

(4) She can sell her life interest in the property or mortgage it or make a gift of it 
to anyone she likes. She is entitled to the whole income of the property. She may 
spend the income in any way she likes. She is not bound to pay her husband’s debts 
out of the income, nor is she bound to maintain the members of her husband’s family 
out of the. income, or to perform their marriage ceremonies out of the income. She can 
throw the burden of all these charges on the corpus of the property, and sell or mortgage 
the same to meet those expenses, such exi)enses being regarded in law as legal 
necessities (</) [ss. 177 to 181J. 

(5) The entire estate being vested in her, .she is entitled to manage the same. But 
she must manage it as a prudent owner would do. She must not commit waste or do 
any act injurious to the revision [s. 198]. 

(6) The limitations imposed upon her estate are not imposed upon her for the 
benefit of reversioners. They are inseparable from her estate, so that even if there be 
no reworsioners, she cannot alienate the corpus of the property except for a legal 
necessity. If she does alienate it without legal necessity, then if there be no reversioners, 
the alienation may bo set aside by the Crown taking the property by escheat (r). 

(7) A widow cannot by any act or declaration of her own, while retaining posses- 
sion of her husband’s estate, give her possession or estate a character different from 
that attaching to the possession or estate of a Hindu widow (s). 

The incidents of the estate taken by other limited heirs, such as the mother, father’s 
mother, daughter (except in the Bombay school), are similar to those of the widow’s 
estate. 

177. Income and savings from income.— A widow or other 
limited heir is not a trustee for the reversioners (^). She has 
absolute power of disposal of the income of the property 
inherited by her. She is not bound to save the income. She 
may spend the whole income upon herself, or give it away 
■as she likes during her life {u). But difficult questions arise 
when the income is accumulated either when the estate is in her 
possession or in the possession of others. Where the property 


(p) Kishan Lai v. Muhammad Ishaq (1938) 
All. 761 (F.B.), 176 I.C. 509, ('38) A.A. 
426. 

iq) Debi Dayal v. Bhan Pertap (1904) 31 Cal. 433. 
(r) Collector of Masulipatam v. Cavaly Vmcata 
(1860) 8 M.I.A. 520 ; Kundan v. Secretary 
of State (1926) 7 LaU. 543, 96 I.C. 865, 
^ (*26) A.L. 673. 

(») Sham Loll v. Amareridro (1896) 23 Cal. 
460, 473; Kami Ammalv. Ammakannu 
(1900) 23 Mad. 504. See also Bnj Indar 


V. Janki Koer (1877) 5 I.A. 1, 1 C.L.R. 
318 ; Kashi Prasad v. Inda Kunwar(VJOS) 
30 All. 490. 

(0 Virarajuv. Fenlratoratnam (1939) Mad. 226. 
(m) Burrydoss v. Sreemutty Uppoomah (1856) 
6 M.I.A. 433 ; Biswanath v. Khantomani 
(1870) 6 Beng. L. R. 747 ; v. 

Amirtamayi (1869) 4 B<;ng. L. E. 0. C. 
1, 40-41 ; Sarat Chandra v. CharusUa 
(1928) 55 Cal. 918, 112 I ,C. 508, ('28) A.C. 
794. 


. Ss. 
176, 177 



170 


HINDU LAW. 


S. 177 was not inherited ])y her hut a life estate is given to her by 
deed, no (question of an intention to treat the accumulated 
income as an accnd.ion to the main estate can arise in as much 
as there is a separation of the income from the date of the deed 
and she is not the representative of the last male owner (v). 
[ Videii. 127 (4) ante ]. 

Tlie law a^; to tlie right of a widow or other limited heir 
to acciimulations of the income of the estate of tlie last male 
holder may be considered under six heads, namely : — 

(1) Accumulations of income which accrued during 

the life of her husband or other male whom 
she succeeds. 

(2) Accumulations of income after his death and 

bedbre thdivery of the estate to her. 

(*]) Accairaiilations of income of the estate made by 
herself personally. 

(4) Ai’n^ars of income and income held in suspense. 

(5) Accaimulations of income where the income is 

given to her by her husband by deed or will. 

(G) Accretion to the estate in other cases. 

0) Accnnnihtions which accrued during husband's life. - 
Accumulations which accrued during the husband\s life foim 
part of the corpus of the estate. They are accretions to the 
estat<‘, and the widow succeeds to both for a woman’s estate (w). 

(2) Accumidations between death and delivery and 
afterwards realised by the limited owner.- have arisen in 

which possession of the estate has been withheld from the widow, 
and the estate together with the accumulations of income is 
eventually handed over to lier long after her husband’s death ; 
or in which the corpus of the estate is bequeathed by the 
husband to others, but there is an intestacy as to the income 
and the income which has accumulated owing to litigation or 
other causes is handed over to the widow long after the 
husband’s death. As these accumulations accrue after the 
husband’s death, the widow does not take them by succession. 
She takes them as she would have taken the income itself \md she 


(v) Mohinee Mohan Basu v. Bash Biharee 

Ghosh (1037) 2 Cal. 97, 109 I. C. 619, 
(’37) A.C. 229. 

(w) Chan irabulee v. Brody (1868) 9 W, R. 684, 


585 ; Sreemvtly Soorjeetmuy Dossey v 
Denobundoo (1862) 9 M.I.A. 123; SreetmlU/ 
Soorjeetnoney Doss^y v. Denobundoo (1867') 
6 M.I.A. 626. ^ 
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been let into possession at once, that is, as Stridliana (x) and S. 177 

she may spend them as she chooses. But the question still 
remains whether, if she keeps them distinct for some time she is 
entitled to deal with and dispose of the accumulations as she 
would have been entitled to do with the income if she has been 
let into possession at once and there had been no accumulations. 

This question should be determined by the intention of the 
widow to treat the accumulations as accretions to the estate or 
as her own absolute property. If she does nothing to indicate an 
intention to make the fund received, or the interest on it, 
part of her husband’s estate (which was in other hands), or to 
justify the inference that she wished it to revert to her hus- 
band’s heirs, the fund is her stridhana whicli she may dispose 
of by deed or will. But if she does indicate such intention 
or does any act to justify such inference, she takes only 
a widow’s estate in the fund, and she cannot dispose of it 
except for legal necessity, and on her death it passes to her 
husband’s heirs. This was the view taken by the Judicial 
(Committee in Saodamini Dasi v. Administrator-General of 
Bengal (y), decided in 1892. 

Tho leading case on the subject is Saodamini Dasi v. Administrator -General of Bengal 
referred to above. In that case a Hindu by his will gave Rs. 1,00,000 to his wife for 
her maintenance, and bequeathed tho residue of his property to his brother if no adop- 
tion as directed by him could bo made to him within eight years from his death. The 
will made no provision in regard to the income of the residue during tho eight years, 
and the widow became entitled to that income as on intestacy. The testator died in 
1850. No adoption was made within eight years, and the estate vested in tho brother. 

In 18(55, tho widow claimed tho accumulations of income for eight years as her absolute 
property. In 1866, an agreement was entered into between the widow and the 
brother under which he paid to her a lump sum of Rs. 2,89,000 in full satisfaction of her 
claim to accumulations. This sura she invested in Government promissory notes. In 
July, 1886, she executed a deed of .settlement by which .she transferred the securities to 
tho Administrator-General of Uengal to bo held by him upon trust to pay the income 
thereof to her for her life and after her death to transfer the securities to her grandson. 

She died in September, 1886, and on her death tho securities were claimed by her husband’s 
reversioners on the ground that she took only a widow’s interest in the accumula- 
tions and that she had therefore no power to dispose of them by will. Tho Judicial Com- 
mittee, affirming tho decree of the Calcutta High Court, upheld tho widow’s will. Dealing 
with the point, their Lordships said ; “ Tho appellant’ s counsel contended that the savings 
of a Hindu widow must bo presumed to have been made for the benefit of her husband’s 
estate. Without examining tho precise result of tho decisions, it is sufficient to say t.hat 
in this case there is no room for any such prosumption for the corpus of the estate never 
catne to the widow, but was taken by Shamchurn Mullick under tho will, and the income 

(i) Sreemuily Soorje^money Dossey v. Deno- (y) (1892) 20 I. A. 12, 20 Cal. 433 [estate in 
bundoo (1802) 9 M. I. A. 123, 138-139 ; hands of executor— settlement by widow 

/m Dili V. Jlansbutti (1883) 10 Cal. 324, of accumulations upheld]. 

336, 10 I. A. 150. 
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s 177 to which the widow succeeded was separated from it, and became and was dealt with 
as an entirely separate fund. To use the words of Mr. Justice Trevelyan in reference to 
Badamcomaree’s posititm : ‘ There was no estate of her husband’s in her hands for her 
to augment.’ She did nothing to indicate an intention to make the fund received, or 
the interest on it part of her husband’s estate which was in other hands, or to justify the 
inference that she wished it to revert to her husband’s heirs.” 

(3) Accumulations made by the widow personally . — The 
tJiird case is where the accumulations are made by the widow 
herself personally, and either are invested by her or remain 
uninvested iM her hands. A widow, as stated above, may 
spend lier whole income either upon herself, or by giving it 
away as she likes during her life. She is not bound to make 
any savings. But if she does make savings, the question 
arises whether she has the same power of disposal of the savings 
as she has of the income, or whether the savings are to be 
treated as accretions to the estate, that is, as part of the corpus 
of the estate, so as to be subject to the same restraint on 
alienation as the corpus itself [s. 178]. The trend of decisions 
is that the case should be determined by the intention of the 
widow. If she does nothing to indicate an intention to make 
the savings part of her husband’s estate, or to justify the 
inference that she wished them to revert to her husband’s 
heirs, the savings are her stridhana ( 9 /) which she may dispose 
of by deed or will. But if she indicates any such intention or 
does anything to justify any such inference, she takes only a 
widow’s estate in them, and she cannot dispose of them except 
for legal necessity, and on her death they will pass to her 
husband’s heirs. Thus if she invests the savings in the pur- 
chase of land or securities, and makes no endeavour or attempt 
for the purpose of distinguishing the original estate from the 
after-purchases, but deals with the after-purchases in the same 
manner as the original estate, it is an indication of intention 
on her part to treat the after-purchases as accretions to the 
original estate, and she cannot alienate them for any purpose 
which Avould not justify alienation of the original estate. But 
if there is no evidence of any dealing on her part which would 
show that she intended to treat the after-purchases as 
accretions to her husband’s estate, then the savings are her 
stridhana which she may dispose of by deed or will, and on 
her death intestate they will pass to her stridhana heirs (z). 

(yi) Pra/hakar V. ^arubhai (1943) Na«. 779 

208 I. ('. 211, (’43) A. N. 263. 

(z) Itri But V. UambuUi (1883) 10 Cal. 324, , 

387, 10 I. A, 150; Sheolochun v. Saheb 

Sxngh (1887) 14 Cal. 387, 893-394, 14 I 


l.A. 63 ; h’imala v. Leva N arayan 
65 Cal. 2(9, 27C, 104 I. C. 284, (’27) A. 
C. 8C8 ; Dulhin Parbati Kuer v. Baijnath 
Prasad (1935) 14 I'at. 618, 155 I.C. 213, 
(’36) A.A. 200. 
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It lias thus been held that where a widow inherits landed 
property in a village from her husband, and with the savings 
of the income of that property she purchases other lands in 
the same village, and long after the purchase she makes a gift 
both of the original estate and the after^purchases to one and the 
same person (being the daughter in that case), only reserving 
to herself a life-interest in part of them, the .liter-purchases 
constitute accretions to the estate which she has no power to 
alienate except for a purpose which would justify alienation 
of the original estate (a). It has similarly been held that 
where the widow erects buildings on land belonging to the 
husband’s estate (6), or deposits money belonging to her 
husband’s estate with a banker upon the understanding that 
the interest at the end of every year shall be added to the 
principal and the amalgamated sum should be treated as a 
fresh deposit (c), the buildings and the accumulations of the 
interest must be deemed to be accretions to the estate, and 
descendible to the husband’s heirs. 


In Isri Dut v. Hansbutti (d) which was tho first authoritative pronouncement on 
accumulations and savings, their Lordships of the Privy Council said : “But their Lord* 
ships do not treat as authorities on this question the numerous cases cited at tho Bar, 
to show that a widow’s savings from her husband’s estate are not her stridhanam. If 
she has made no attempt to dispose of them in her lifetime, there is no dispute but 
that they follow the estate from which they arose. The dispute arises when the widow, 
who might have spent the income as it accrued, has in fact saved it and afterwards attempts 
to alienate it. In this case tho properties in question consists of shares of lands, in 
which the husband was a share holder to a larger extent. They wore purchased within 
a short time after his death in 1857. No attempt to alienate them was made till 1873. 
The object of the alienation was not the need or the personal benefit of tho widows, 
but a desire to change tho succession, and to give the inheritance to the heirs of one 
of themselves in preference to their husband’s heirs. Neither with respect to this object, 
nor apparently in any other way, have tho widows made any distinction between the 
original estate and the after purchases parts of both are conveyed to Dyji immediately, 
and parts of both are retained by the widows for life. These are circumstances which, 
in their Lordships’ opinion, clearly establish accretion to tho original estate, end make 
the after purchases inalienable by the widows fur any purpose which would not justify 
alienation of that original estate.” This case was followed by the same tribunal in Sheo 
Lochun Singh v. Saheb Singh (e). In the judgment their Lordships said ; “ Where 
a widow comes into possession of the property of the husband, and receives the income 
and does not spend it, but invests it in tho purchase of other property, their Lordships 
think that, prima facie, it is the intention of the widow to keep the estate of the husband 
as an entire estate, and that the property purchased would, prima facie, be intended 


(а) (1883) 10 Cal. 324, 10 I.A. 160, tupra\ 

(1887) 14 Cal. 387, 14 I. A. 63. $upra. 

(б) Venkata v. Surenani (1908) 31 Mad. 321. 

(c) Narayan v. Suppiah (1920) 43 Mad. 629, 


58 l.C. 639, ('20' A. M. 9S3. 

(d) (1883) 10 Cal. 324, 337, 10 I. A. 150, 

(e) (1887) 14 Cal. 387, 393, 14 I. A. 63,66. 
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S* 177 to^be accretions to that estate. There may be, no doubt, circumstances which would 
fhcw that the widow had no such intention, that she intended to appropriate the savings 
in another way.” 

In Nabakishore v. Upendrakishore (/), the Judicial Committee said : ” Now there 
can, their Loidships think, be no doubt that whatever stridhana she possessed was due 
to the accumulated savings from the income of the property which she received from 
her husband’s estate, and though it is tiue that when that property had been received 
it would bo possible for her so to deal with it that it would remain her own, yet it must 
bo traced and shc^vn to have been so dealt with, and in this case there is no sufficient 
evidence of this having been done.” 


On the other hand, if she advances the savings made by 
her on a mortgage of land and subsequently assigns the mortgage 
for value (g), or purchases land with the savings and not very 
long after the purchase mortgages it as her own and afterwards 
makes a gift of it (h), or purchases land with the savings and 
soon after the purchase makes a gift of it (i), the subsequent 
acquisitions cannot be treated as accretions to the original 
estate, her conduct in all these cases being consistent only with 
an intention to treat them as her own absolute property 

In Akkanna v. Venkayya (j), tht> High Court of Madras observed with reference 
to the dictum in Shco Locheri Singh v. Sa/n b Singh above quoted. “ This was only 
a dictum which must bo understood W'ith reference to the facts and circumstances of 
t hat case which it was held indicated that it was the intention of the widows to keep 
the estate entire, and that the same should descend in one lino of succession ” and fur- 
ther proceeded as follows - 

” The acquiier of property presumably intends to retain dominion over it, and in 
the case of a Hindu widow the presumption is none the less so when the fund with which 
the property is acquired is one, which though derived from her husband’s property, 

was at her absolute disposal Her absolute power of disposition over the income 

derived from [her] limited estate being now fully recognized, it is only reasonable that, 
in the absence of an indication of her intention to the contrary, she must be presumed 
to retain the same control over the investment of such income. The more fact that 
properties thus acquired by her are managed and enjoyed by her without any distinction, 
along with properties. In a case where the widow purchased a house and within less 
than 4 months sold the jiroperty it was held by the Allahabad High Court that it is for 
the person who n lieges that she meant to keep the property as her Stridhana to prove 
that it is so {k). It is submitted that this decision is inconsistent with the later decisions 
of the Privy Council, 

Where the widow lends part of her savings on mortgage to 
the next reversioner, and afterwards obtains a decree against 
him for the amount of the loan and takes proceedings in execu- 
tion, but dies pending execution, the person entitled to proceed 
with the execution is lier stridhana heir, her conduct manifest- 


(/) (19212) 42 Mad. L. J. 253, 74 1. (J. G12, (’23) 
A.PC. f)fl3. 

(!/) Akhanna v. Venkayya (1902) 25 Mad, 351. 
(/i) Wahui AH V. Tori Rami (1913) 36 All. 551. 
21I.C. 91. 


(i) Keshav v. Maruti (1922) 46 l3om. 37, 62 
I.C. 954, ('22) A.B. 144. 

0) (1902) 25 Mad. 351. 

(t) Bhagwan Das v. Bittam (1646) All. 148. 
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ing a clear intention to treat the decretal amount representing 
the savings as her own absolute property (1). A piiieliase of 
property by a widow out of the savings of the income in the 
name of another person, affords an indication of a a intention 
to treat the property as her own (m). Where, tliere is nothing 
to indicate the intention of a limited owner about the 
immovable properties acquired by her out of the savings 
of the property of the last man holder the presumption is that 
she intended to keep them at her absolute disposal (ml). 

When a woman’s stridhana was mlierited by her two minor 
daughters but was managed for them by their guardians who 
purchased some additional property out of its income and one 
of the daughters died before obtaining possession of the estate, 
her share of the property purchased was held to belong to her 
absolutely as stridhana and descended to her heir and not to 
the other daughter (n). 


(4) Income held in suspense or unrealized hy the Imited 
heir,— A widow or other limited heir may not have recovered 
the rents of the estate inherited by her, or she may have obtained 
rlecrees for arrears of rent and may not have realised them, or 
she may have recovered the arrears of rent and realised the 
decrees but may not have invested the amount. In cases such 
as these the question arises whether on her death the arrears 
of income or the decrees held by her or the income held in 
suspense constitute her stridhana or whether they constitute 
savings ” or accumulations’ \ Dealing with this question, 
the High Court of Bengal in a case decided in 1876 said: 
“ But what are accumulations in the view of these cases ? 
Not surely the accidental balances of one or two years of the 
widow’s income, but a fund distinct and tangible. There is 
nothing whatever in this case to indicate that any such fund 
ever had been formed or had existed” (o). In another case, 
the High Court of Bombay said “ In the present case the cash 
balance in question does not amount to more than half the 
yearly payment and had not been separated so as to form a 
distinct fund (p). In Venhatadri v. Parthasaradhi (q) the Rani 


(l) Sita Ham v. Dulam (1919) 41 All. 350, 50 

1. 0. 372 (’19) A.A. 338. 

(m) Nirmala v. Deva Naiayan (1928) 55 Cal. 

269, 275, 104 I.C. 284, (’27) A.C. 868. 
{ml) Prabhakar v. Sarvhhai (1943) Xag. 779, 
208 I. C. 211, ('43) A. N. 253. 

(n) Kailasanath Mudaliar v. Vadimmii (1935) 


58 Mad. 488, (’35) A.M. 740. 

(o) SreemuW/ Piiddo Dwarka Nath Biswas 

(1876)'25 W.R. 335, 341. 

(p) Riretl-Carnac v. Jivibai (1886) 10 Boin. 

478. 

(?) 48 Mad. 312, 52 I.A. 214, ('25) A.P.C. 105^, 
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S. 177 of Medur who became entitled to the estate on the death of her 
son and its income till her death filed a suit to recover the estate. 
Pending the disposal of the suit the estate was in the hands of a 
receiver appointed by the Court. Before the suit was disposed 
of she died leaving a Will bequeathing the income of the estate. 
The Judicial Committee observed “ that income or any part 
of it she could while she remained entitled to it, have added as 
an accretion to the Medur estate if she had wished to do so. 
There is no evidence to suggest that she had ever added any 
part of that income as an accretion to the Medur estate. She 
was consequently entitled to dispose of it by will or otherwise.” 
In Balasubmhmania v. Siihhayya (r) the estate was under 
the court of wards who were in possession of the savings of the 
income. The Kani could not make any attonpt to dispose of 
it during her life ti?ne, but left a will bequeathing the accumu- 
lations. Their Lordships observed The High Court held that 
the savings were the ]'>ersonal j)roperty of the Kani and would 
pass under her will. Their Lordships see no reason to differ 
from the High (Court’s findings. Following the second of the 
sentences in Lsri Dull v. Hunsbutii cited above, it has been held 
in Calcutta (5) that if the widow does not dispose of in her 
lifetime the arrears of income or the decrees held by her or the 
income held in suspense, she cannot dispose of them by her 
will and they pass on her death to her husband’s heirs. But 
tlie decision in Venkatadri v. Parlkamradhi was not referred 
to by PAGE, J.and in a recent Calcutta decision (C it was 
observed ‘‘ He held her Will to be ineffective. It would, how- 
ever, be difficult to agree with all his reasonings on the later 
point”. But, when there is no will and the income is unrealised 
(c.//., when due under decrees not yet executed) it is held in 
Calcutta and in Oudh {u) that the right to the income will 
not pass to the Stridhana heirs of the limited owner. 

(5) Acaimulations of income granted by husband by deed 
or wilL~ W\ie^e by a deed or will the husband grants the 
income of his property to his wife for her life, and the corpus 
is given to others, the savings from such income and the 
property purchased out of such savings are her stridhana, and 
they pass to her stridhana heirs. They are not accretions to 

(r) 11938) M. 551, 65 l.A. 63, (*38) A.PC. 34. 2 (Jal, 415, 187 I.C. 108, 07 I. A. 139, (*40) 

(6) Sarat Chandra C harusUa (192S) 65 Cal. A. PC. 45. 

918. 112 I.C. 508, (’28) A.C. 794. (m) Samam v. Raja Bisheshwar (1930) 5 Luck, 

(f) Surendranath Basuy. Radha Rani Pebi {19 iO) 008, 125 I.C. 161, (’31) A.(). 66. 
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the estate for the simple reason that the corjpus of the estate Ss. 
is in other hands (y). The widow takes the income nut as a 177,178 

widow, but as a taker of a life estate under the settl(;ment or 
will (w). Similarly, savings from maintenance allowance 
directed to be paid to a widow under a decree out of 
the husband’s estate and property purchased out of such 
savings are her stridhana, and they pass to her stridhana 
heirs (x). 

(6) Enlargement of estate inherited hy a widow . — The 
estate inherited by a widow from her husband may be enlarged 
otherwise than by savings from the income. Thus it may be 
enlarged by action of Government (?/), or by compromise with 
the superior owner {z), or otherwise (a). In such cases the 
enlarged estate is still a widow’s estate. The enlargement is 
no more than an accretion to her husband’s estate ; it does not 
change the character of the estate so as to convert the widow’s 
estate into stridhana. 


It has boon held in the undermentioned cases that a fonialo heir derives no stroiigor 
title from the fact that the Inam Commissioner has enfranchised in lior name property 
inherited from a male, and has given a now title deed in her name. In Venkata v. 
V eerabhadrayya (6), the Judicial Committee held that when karnam service lands have 
been enfranchised, a quit rent being imposed in lieu of the service, and an inam title 
deed is granted comprising the lands to the holder of the office, his representatives and 
assigns, the lands are his separate property, and are not subject to any claim for parti- 
tion by other members of the family. Following the principle of this decision, the High 
Court of Madras has recently held that where a similar enfranchisement takes place 
in favour of a widow of karnam service lands and a similar title is given to her, she takes 
an absolute interest in the lands (c). When the widow, at her husband’s wish, rounded 
off the property by acquiring another portion and treated both as one, it was held that 
a case of accretion had been established and that she could not alienate the acquired 
property as if it were her own (tZ). 


178. Limited power of disposal of immoveable property.— 
To uphold an alienation, by a widow or other limited heir, 


(v) Srimati Krishna v. Bhaiya llajendra (1927) 
2 Luck. 43, 82-89, 104 I. C, 15, ('27) 
A.O. 240 [legacy] ; Bhugbutli Das v. 
Bholanath (1875) 2 I.A. 256, 25 W. R. 
168. 

(tti) Isri Dut V. Uansbutti (1883) 10 Cal. 324, 
336, 10 I.A. 180. 

(x) Subramanian v. Arunachelam (1905) 28 
Mad 1. 

iy) Vangala v. Vangala (1906) 28 Mad. 13 ; 
Kashi Prasad v. Inda Kunwar (1908) 30 
All. 490 ; Subbaroya v. Aiyaswami (1909) 
32 Mad. 86, 1 I.C. 749. 


(z) Bam Shankar v. Dal Bahadur (1926) 1 
Luck. 98, 92 I.C. 637, (’26) A.O. 277. 

(o) Nabakishore v. Upendra Kishore (1922) 37 
Cal. L.J. 319, 74 I. C. 612, (’23> A. C. 
663 [purchase by widow of rights of 
tenants in occupation of her husband's 
estate]. 

(6) (1921) 48 I. A. 244, 44 Mad. 643, 61 I. C. 
667, (*22) A. rC. 96. 

(c) Palaniyandi v. Velayudam (1929) 52 Mad, 

6, 112 I. C. 320, (’29) A.M. 93. 

(d) Bharosa Shukul v. Manbasi Kuer (1932) 54 

AU. 1014, 143 I. C. 259, (’32) A. A. 690 • 
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S$. of the corpus of immoveable property inherited by her, it 
178 , 179 should be shown (e) — 

(1) that there was legal necessity (/) (ss. 181-182) ; or 

(2) that the alienee, after reasonable inquiry as to the 
necessity acted honestly in the belief that the 
necessity existed (ss. 181-182) ; or 

(3) that there was such consent of the next reversioners 
to the alienation as would raise a presumption 
that the transaction was a proper one (s. 183) ; or 

(4) that it was a surrender by her of her whole interest 
in tlic whole estate in favour of the nearest rever- 
sioner or reversioners at tlie time of alienation 
(s. 197). 

Where any one of the first three positions is established, 
tl\e alienation may be of the whole or any part of the estate ; 
but where th(‘. fourth alone is proved then the alienation must 
be of the whole estate. 

A widow or other limited heir has no power to dispose 
of the corpus of immoveable property inherited by her except 
in the four cases mentioned above. 

A widow may alienate her husband’s property to pay 
a debt incurred by her for legal necessity though that debt is 
barred at the time of alienation {y). 

179. Limited power of disposal of moveable property.— 
In territories other than the Bombay Presidency, a widow 
or other limited heir has no greater power of disposal over 
moveable property inherited by her than over immoveable 
property, and she cannot dispose of it by deed or will [h). The 
same is the law in the Bombay Presidency in cases governed 
by the Mitakshara (?’). But in cases governed by the 
jMayukha, it has been held that she can dispose of moveable 
property inherited by her by act inter vivos, that is, by sale, 
gift, or otherwise (j), but not by will, and what remains of the 
property at her deatli descends to the next heirs of the last full 

(e) 2)cbi Prasad v. (iolap Bhaijalt 40 Cal. (A) Bhiigwandecn v, ^f 1 /na Baee (1867) 11 M.I. 

721, 752, 753, lU I.C. 273 (F.ll.) ; Banga- A. 487 (Benares)'; Durga Nath V. Chinta 

swami V. Nachiappa (1910) 42 Mad. 523, Moni (1904) 31 Cal. 214 (Bengal); Buchi 

46 I. A. 72, 50 I.C. 498, (’18) A. PC. 196. v. Jagapathi (1885) 8 Mad. 804 (Madras). 

a'h. (S£^[o^mnf\uctmry Pandharinath v. Goiind (1908) 82 Bom. 69. 

mortgage rights inlierit<*d by widow). (j) Bechar v. Bai Lakshmi (1868) 1 Bom. H. 

ig) Daroga Bai v. Basdeo Mahto (1937) 16 Pat. C, 56 ; Bhagirthibax V. Ehanujirav (1887) 

45, 160 I.C. 555, (’27) A.P. 40. 11 Bom. 286, 297 
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owner (^). So also moveable property obtained by a Hindu 
widow in a partition with her son stands on the same footing 
as moveables acquired by inheritance and therefore, may be 
disposed of by her during her life time unrestricted by any 
rights of other persons fi). See, however, sec. 2 and sec. 3 (3) of 
the Hindu Women’s Rights to Property Act, 1937. The result 
is somewhat startling. 

180. No power to dispose of inherited property by will.— A 
widow or other limited heir cannot in any case dispose of 
by will property inherited by her or any portion thereof, 
whether the property be moveable or immoveable (m). 

181. Alienations by widow.-— A widow or other limited heir 
has no power to alienate the estate inherited by her from the 
deceased owner except for the following purposes, namely 

(I) Religious or charitable purposes [ s. 181 A]. 

(II) Other purposes amounting to legal necessity 
[s. 181B]. 

For purposes of the first class she has a larger power of 
disposition than for purposes of the second class (n). 

181A. Alienation by widow for religious or charitable 
purposes. — (i) Extent of power of alienation . — A widow or 
other female heir may alienate the estate for certain religious 
or charitable purposes. These purposes may be divided into 
two classes, namely 

(a) The performance of the obsequial ceremonies of the 

deceased owner mentioned in cl. (i) below, and 
the payment of his debts (o) mentioned in 
cl (iv) below. 

(b) The performance of religious ceremonies of persons 

other than the deceased owner mentioned in cl. (ii) 
below, and religious or charitable acts which 
are supposed to conduce to the spiritual welfare 
of the deceased owner mentioned in cl. (iii) below. 


{k) Charmnlal v. Doshi Ganesh (1904) 28 
Bom. 453 ; Oadadhar v. Chandrabhagabai 
(1893) 17 !^m. 690 ; Harilal v. Prauvalab- 
das (1892) 16 Bom. 229. 

(/) Charmnlal v. Bai Parvati (1934) 58 Bom. 
246, 150 I.C. 854, (’34) A.B. 151, 
im) Thakoor Deyhee v. Bai Baluk Bam (1866) 
11 M.I.A. 139 ; Oadadhar v. Chandra^ 
bhagabai (1893) 1 7 Bom. 690 ; Durga Nath 
V. Chintamani (1903) 31 Cal. 214 ; Nara- 
simha v. Venkatadri (1884) 8 Mad. 290 ; 
Barat Chandra v. Charusila (1928) 55 Cal. 


918, 112 I.C. 508, (’28) A.C. 794; 
Tirath Bam v. Kahan Devi (1920) 1 
Lah. 588, 60 I.C. 101, (’21) A L. i49 ; 
Jagdeo Singh v. Mnssarnmat Baja Kuer 
(1927) 6 Pat. 788, 103 I.C. 482, (’27' 
A.P. 262 ; Oadadhar v. Chandrabhagabai 
(1892) 17 Bom. 690. 

(n) Collector of MasuHiatam v. Cavaly Vencata 

(1861) 8 M.I.A. 529, 551. 

(o) Ashiitosh V. ChidAim (1930) 57 Cal. 904, 

126 I.C. 263, (’30) A.C. 351. 


S<. 
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S. 181A The first class relates to acts which are essential and 
obligatory. The second class relates to acts which although 
not indispensable or obligatory are still pious purposes which 
conduce to tlie benefit of the soul of the deceased. With 
reference to the first class of acts, the powers of the Hindu 
female who holds the estate are wider than in respect of the 
acts wliich are simply pious. As regards acts of the first class, 
if the income of the estate or the estate itself is not sufficient to 
cover the expenses, she is entitled to sell the whole of it. As 
regards the second class, she can alienate a small portion only 
of the estate for the pious or charitable purpose she may 
have in view (p) ; the expense that is allowable as regards 
til is class of acts must be limited by a due regard to the entire 
bulk of the estate, and may even be totally disallowed where 
it is Tiot warranted by the circumstances of the family. 

To justify an alienation for a religious or charitable 
purpose, it is not jiecessary to show any ‘‘ benefit to the estate,” 
or to ])rove any “ pressure on the estate,” such as is necessary 
in the case of an alienation for other purposes (q) [s. 18lB (7) ]. 

(2) What are religious or charitable purposes. —Having 
stated the extent of the power of disposition of a Hindu 
widow or other limited heir for religious or charitable acts, we 
proceed to consider the precise nature of these acts. The 
religious or charitable acts for which an alienation may be 
made arc as follows : — 

(i) Performance of the funeral (r) and sraddha 
ceremonies {s) of the deceased owner. These 
acts arc essential and obligatory. 

Thus a widow may alienate property inherited by her from her husband for the 
performance of the funeral and sraddha ceremonies of the husband. Similarly, a daughter 
succeeding as heir to \\(ix Jather may alienate property inherited by her for the performance 
of similar ceremonies of the father (t). So debts incurred by a daughter for the 
Sraddh-a ceremony of her father, while the widow is alive, are on the same footing as 
debts incurv'd by the widow. Such debts bind the daughter when she succeeds as 
reversioner (w). 

But this principle applies only to a widow or other limited owner or a donee from 
her in lawful possession. Whore the property has devolved from the last owner upon 


(p) SSardar Singh v. Ruin Behan Lai (19*22) 44 
All. 503, 511, 49 i.A. 383, 391, 69 I.C. 
36, (’22) A. PC. 201. 

(g) Collector of Masulipatam v. Cavdly Vencata 
(1861) 8 M.I.A. 529, 551 ; Ram Surat v. 
IlUanandan (1931) 10 Pat. 474, 134 I.C. 
137, (’31) A.P. 330. 

(r) Ratanchand v. Jarherchand (1898) 22 Bom. 


818 ; Lakshminarayana v. Dasu (1888) 
11 Mad. 288. 

(«) Snmohnn v. BrijOehary (1909) 36 Cal. 753, 
2 I. C. 152. 

(0 Raj Chunder v. Sheeshoo (1865) 7 W.R. 146. 

(u) Daroga Rai v. Basdeo Mahto (1937) 16 Pat. 
45, 166 I.C. 555, (’37) A.P. 40. 
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his mother and after her death a person without lawful title enters into po(-8e88i(m of 
the property, and incurs expenses for the funeral ceremonies of the mother, such person 
cannot claim a charge on the estate for the expenses so incurred against the reversioner (v). 

(ii) Performance of religious ceremonies of persons 
whose ceremonies the deceased owner was bound 
to perform, as for instance, the sraddha of the 
husband’s mother (w), and where o daughter in- 
herits to her father, the performance of her 
mother’s sraddha {x). These ceremonies are not 
essential or obligator3\ 

{Hi) Keligious or charitable acts which conduce to the 
spiritual welfare of her husband {y). These acts 
are not essential or obligatory. 

Two sets of religious acts . — In Sardar Singh v. Kvnj Bchari Lai {z) their Lordships, 
after reviewing the cases on tho subject, said : — 

There can bo no doubt upon a review of tho Hindu law, taken in conjunction with 
tho decided cases, that the Hindu system recognizes two sets of religious acts. One is in 
connection with the actual obsequies of the deceased, and the periodical performance 
of the obsequial rites prescribed in the Hindu religious law, which are considered as 
essential for the salvation of the soul of tho deceased. Tho other relates to acts which 
although not essential or obligatory, are still pious observances which conduce to tho 
bliss of the deceased's soul. In the later cases this distinction runs clearly through tho 
views of the learned judges. The confusion which has arisen in this case arises from 
mixing up the indispensable or obligatory duty with a pious purpose, which, although 
optional, is spiritually beneficial to the deceased. With reference to the first class of 
acts, the powers of the Hindu female who holds tho property are wider than in respect 
of the acts which are simply pious and if performed are meritorious so far as they con- 
duce to the spiritual benefit of the deceased. In one case, if the income of the property, 
or the property itself, is not sufficient to cover the expenses, she is entitled to sell the 
whole of it. In tho other case she can alienate a small portion of the property for the 

pious or charitable purpose she may have in view In their Lordships’ 

opinion the Hindu law recognizes the validity of tho dedication or alienation of a small 
fraction of tho property by a Hindu female for tho continuous benefit of the soul of the 
deceased owner.” 

An alienation by a widow to pay off debts incurred by her for the Upanayana 
ceremony (investiture with the sacred thread) and marriage of her daughter’s son will be 
upheld provided tho debts are reasonable according to the ordinary notions of Hindus {a). 

The first set of religious acts referred to above relates to the performance of the 
ceremonies referred to in cl. (i) above, and the payment of debts referred to in cl. (iv) 
below (6). Both these are religious purposes which a widow is bound to carry out at any 


{v) Nandrani v. Krishna Sakai (1935) 57 AIJ. 

097, 156 I.C. 23, (’35) A. A. 698. 

(«») Chowdry Junmejoy v. Russomoyee (1803) 11 
Beng. L.R.. 418 ; Ramcoonvir v. Ichamoyi 
(1882) 8 Cal. 36. 

(x) Sri Mohan v. Nrij Behary (1908) 36 Cal. 753. 

(y) Collector of Masulipaiam v. Cacaly Vencata 

(1861) 8 M.I.A. 529, 551; Raj Lukhee 
Debea v. Ookool Chunder (1866) 13 M.T.A. 
209 ; Sardar Singh v. Kunj Behari Lai 
(1922) 44 All. 603, 611, 49 I.A. 383, 391, 
69 I.C. 36, (’22) A.PC. 261 afflmg, (1919) 


41 All. 130, 48 I.C. 847, (’18) A.A. 40 : 
Vuppuluri Tattaya v. Garimilla (1910) 
34 Mad. 288, 6 I.C. 240 ; Khub Lai v. 
Ajodhya (1915) 43 Cal. 574, 31 I.C. 433, 
(’16) A.C. 792. 

(2) (1922) 44 All. 503, 511, 49 I.A. 383, 391, 69 
I.C. 36, (’22) A.PC. 261. 

(o) Venkalasubba Rao v. Ananda Boo (1934) 57 
Mad. 772, 155 I.C. 79, (’34) A.M. 432. 

(b) Ashutosh V. Chido'n (1930) 67 Cal. 904, 126 
I.C. 263, (’30) A.C. 351. 
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S. 181A expense to tho estate a.s laid down in Sardar Singh's case. These are absolute necessities. 

The second set of religious acts comprises tho ceremonies referred to in cl. (ii) above, and 
religious or charitable acts which conduce to tho spiritual welfare of the husband mention- 
ed in cl. (iii). For these purposes tho widow may make a gift of a small portion only of 
the estate as laid down in Sardar Singh's case and other cases cited below (c). An 

endowment by a widow for tlio upkeep of Thakurdwara out of all proportion to the estate, 
was held not to be binding on tho reversioners though they raised no objection to the 
construction of the Thakurdwara (d). The gift may bo of movable property, or it 
may bo of immovable j)roperiy. The circumstance that tho widow has sufficient income 
to provide for the oVservances without an alienation of the estate is immaterial, for 
the income is her property (e). Almost all cases under this head relate to acts conducing 
to tho .spiritual welfare of tho husband. The following are instances of such acts : — 

Pilgrimages for tho spiritual benclit of her husband and in pcrfonnanco of hex 
duty to hi.s soul, e.g., ]iilgrimago to (lava for performing her husband’s sraddJia (/), pilgri- 
mage to Pandharpur (y), but not pilgrimage to Benares {h) ; a gift to the temple ol 
.Tagannath at Puri for bhog {food offering.s) to the diety and for tho maintenance of the 
priests there “ for the salvation of my husband and his family membors and my own 
salvation” (i ) ; a gift nnulo by a daughter at the time of performing her father’s sraddha 
on tho occasion of th(‘. Ihishkaram, a peculiarly holy event among the Hindus (j) ; a gift 
for erecting and maintaining a temple for tho benefit of the soul of tho husband, though 
it may bo also for the bmiclit of her soul {k ) ; a gift for tho e.xcavation and maintenance of 
a tank to bo attached to a temple founded by the husband (1) ; a gift for the construc- 
tion of a tank pursuant to her husband’s wishes (t?i) ; a gift to tho husband’s purohit 
(priest) on tlio occasion of lu'r visit to (laya (n) ; a gift by way of suphal sanhalp to a 
prii'st of (Jaya (o) ; a gift to a family diety (p). 

But it is not competent to a Hindu widow to alienate any portion of her husband’s 
property for her sole spiritual benefit. Hence the following gifts have been held to be 
invalid ; — 

A gift by a widow to a favoured idol made sixteen months after her husband’s death 
without any reference to him or his funeral ceremonies (g) ; a gift to the pujari 
(worshipjicr) of a temple established by her husband's mother for which no provision 
was made by the deceas(‘d himself in his lifetime (r) ; a feast given by a widow on her 
return from pilgrimage {s) ; a gift for building a dharamshala about sixteen years after 
her husband’s death, there being nothing to show that the intention was to confer 


(c) I'tiHih V. Miuiufiioltil (ims) 4ii ]{om. 
130. 4.3 T.C. 72!), (’17) A.H. 1.').') [eift of 
four llftlig of the istato held Invalid); 
Haim V, Hanifa (ISS.5) 8 Mad. .'»r>2 ; 
lihasknr v. .^fahadtu) (1869) 6 Jkun. ll.C. 
O.C. 1, 13; Ham Kawal v. Ham Kishore 
(180.')) 22 Cal. f)06 ; Kun) Bihari Lai v. 
Laltu Sinijh (1010) 41 All. 1:10, 48 I.C. 
847, (’18) A. A. 40 ; Thaknr Indra] Bvx 
V. Thahir Hheo Nnrefh (1927) 2 Luck. 
713, 104 I.C. 676. (’27) AO. 4.'-)0 ; 
Thakur Vra:>ad v. Mnsammat IHpn Kaer 
(1031) 10 I’at. .3.V2, 134 I.C. 129, (’31) 
A.l’. 442. 

((/) Mst. Tulsfia V. Larhhman Praiad (191.3) 
IS Luck f)01. 204 r.C. 68, ('43) A.O. 109. 
(e) (1922) 44 All. 603, 49 I.A. 383, 69 I.C. 36, 
(’22) A.l’C. 261, infra. 

if) Mutperam v. Gopnl (1873) It llcnc. L.U. 
416 ; Darbari Lai v. Cobind (1924) 46 All. 
822, 80 I.C. 31, (’24) A. A. 902. 

((/) Canpnt v. Tuhiram (1912) 36 Bom, 88, 12 
T.C. 271. 

(h) JIari v. Bajrand (1909) 13 C.W.N. 544, 
.647, 1 I.C. 434. 

(0 Sardar :Sini?h v. Kunj Hibari Lai (1922) 44 


All. 503, 49 I.A. 383, 69 I.C. 36, (’22) A. 
l‘C. 261. 

(j) Tntavya v. Hamakrishnamma (1911) 34 Mad. 
288, 6 I.C. 240. 

(t) Thakur Indraj Hux v. Thakur Shpo Naresh 
(1927) 2 Luck. 713, 104 I.C. 670, (’27) 
A.O. 450. 

(l) Khub Lai v. Ajodhya (1916) 43 Cal. 674, 

31 I.C. 433 ,(’16) A.C. 792. 

(m) Ham Surat v. Hitanandan (1931) 10 Tat. 474, 

134 I.C. 137, (’31) A.V. 330. 

(n) Cobind v. Lakhrani (1921) 43 All. 515, 63 I.C. 

221, (’21) A. A. 109 : Iphwnri v, Batmnan- 
dan (1925) 47 All, 563, 571, 88 I.C, 193, 
(’26) A. A. 496 fuift to a family priest set 
aside as it of a large proportion of the 
estate]. 

(o) Baldeo Prasad v. Fateh Singh (1924) 46 All. 

533, 79 T.C. 654, (’24) A.A. 933. 
ip) Madanmohan v. Hakhalckandra (1930) 67 
Cal. 570, 124 I.C. 327, (*30) A.C, 173, 

(q) Puran Dai v. Jai Narain (1882) 4 All. 482, 

484. 

(r) Ham Karval v. Bamkishore (1895) 22 Cal. 

506. The property alienated was, more- 
over, about one-third of the whole. 

(8) Makhan Lai v. Cayan Singh (1911) 33 All. 
255,0 1.0.199. 
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spiritual benefit on her deceased husband (t) ; a gift for the construction of a temple 
and installation of idols for her own welfare and salvation in the next world (w), and a 
dedication of property to the idols installed in such temple (v) ; a gift to her own Guru 
nine years after her husband’s death {w). 

{iv) Payment of debts of the deceased owner, even 
though barred by limitation whether during his 
lifetime or after his death (x). Pay ment of these 
debts is essential and obligatory. 

A widow or other limited female heir is not bound to pay the principal amount of 
the last male owner's debts, for the income belongs wholly to her {y). She is only bound 
to pay the interest on the same out of the surplus of her income. When an alienation 
is made to pay off tlic principal and interest ot a debt of the last male owner, it is not 
for a binding purpose so far as the interest is concerned, when she could haA;e paid it off 
from her income, but if the proportion of the interest to the whole of the principal amount 
of the debt is small {p.g., one-fifth) the whole alienation will bo uphold ( 2 ). 

The payment of a husband’s debt by his widow who has inherited property from 
him falls within the first class of religious acts enunciated by the Privy Council in (Surdar 
Sim/ti V. Kunj Bihari Lai {a) [see note to cl. (iii) above], and is an essential duty on her 
part for which she may alienate the property inherited by her. The act being a reli- 
gious act of the first class, there is no restriction on her power of alienation and she may 
sell the whole estate for that purpose (6). She may pay oven a debt barred by limitation, 
but she is not entitled to pay a time-barred debt which was repudiated by her husband (c). 
But where a Hindu widow mortgages property to pay off the time-barred debt of her 
husband, and later on executes another mortgage to pay off the claim under the prior 
one which had by that time become time-barred, the last mortgage is not binding on the 
reversioner as it was executed only to pay off her time-barred debt (d). A daughter- 
in-law also is under a moral obligation to pay the time-barred debt of her father-in- 
law and she may alienate his property for the payment of such debts (e). But it has 
been held that a mother who has succeeded to her son's estate is not under any 
obligation to pay a time- barred debt of her husband, though the estate to which she has 
succeeded originally belonged to her husband ; and alienation, therefore, of any part 
of the estate for the payment of such a debt is not binding on the reversion (/). Where 
a widow has paid her husband’s debts with her money in his lifetime, the presumption 
is that the payment was voluntary ; she cannot therefore sell her husband’s property 
after his death to pay herself the amount (g). But a widow is not entitled to pay off 
her husband’s debts incurred by him when he was a minor, so as to bind the reversioners 
of his estate (h). 

(t) Shan Dei v. Birbhadra ^1) 43 AIJ. m, 62 1 

I.C. 432, (’21) A.A. 178 ; Munshi Lai v. I 
Shiv Devi (1923) 4 Lah. 336, 78 I.C. 206, 

('24) A.L. 137. 

(u) Bishm Dayal Singh v. Musammat Jaisari 

Kuer (1918) Pat. 323, 48 I.C. 746, (*17) 

A.P. 4. 

(v) Thakur Pursad v. Musammant Dipa Kuer 

(1931) 10 Pat. 352, 134 I.C. 129, (’31) A.P. 

442. 

(w) Ear Mitra v. Raghubar (1928) 3 Luck. 645, 

110 LG. 618, (’28) A.O. 342. 

(x) Ashutosh V. Chilian (1930) 57 Cal. 904, 126 

I.C. 263, (’30) A.C. 351 ; Bhala v. Parbhu 
(1878) 2 Bom. 67 ; Chimnaji v. Dinkar 
(1887) 11 Bom. 320 ; Kondappa v. Subba 
(1890) 13 Mad. 189; Udai Chunder v. 

Ashutosh (1893) 21 Cal. 190 ; Sanlu Ran 
V. Mst. Dodan Bai (1928) 9 Lah. 85, 103 
I.C. 706. (’27) A. L. 657; TuUhi Prasad 
Jugmohanlal (1935) 67 All. 422, 152 
C. 62, (’34) A. A. 1048; Mt. Malan 
Paramatmadas (1986) 17 Lah. 688, 


166 1. C. 421, (’36) A. L. 658. 

(i/) Ramasani v. Mangaikarasu (1895) 18 Mad. 
113, 119-120 ; Debi Dayal v. Bhan Pertap 
(1904) 31 Cal. 433, 443. 

(z) Jagannadhan v. V ighneshwaradu (1932) 65 
Mad. 216, 134 I.C. 810, (’32) A.M. 177. 
(n) (1922) 44 All. 503, 49 I.A. 383, 69 I.C. 36, 
(’22) A.PC. 261. 

(b) (1930) 57 Cal. 904, 126 I.C. 263, (’30) A.C. 

351, supra. 

(c) Bhagwat v. Nivratti (1915) 39 Bom. 113, 27 

I.C. 346, ('14) A. B. 245. 

(d) Chandika Prasad v. Bhagavandas (1940) 15 

Lucknow, 167 I.C. 105. 

(«) Bhau V. Gopala (1887) 11 Bom. 325. 

(/) Sheo Ranv. Sheo Ratan (1921) 43 All. 604, 
63 I.C. 279, (’21) A.A. 103. 

(g) Bhawani v. Einmut (1911) 33 All. 342 10 

I.C. 274 [P.C.J, afflrming Einmat v. 
BkauHini (1908) 30 All. 352. 

(h) Bajrang Singh v. Oobindprasad (1936) 

11 Luck. 11, 154 I. C. 841, (’36) A. 0. 
873. 
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Ss. (3) Widow not in possession.— A widow or other female 

181A, 181B heir who is not in possession of the estate, but is entitled to 
maintenance only, cannot burden the estate with any expense 
for religious or charitable purposes (i). The Court should in 
fixing tlie maintenance take into consideration the necessary 
religious expenses which she has to undergo (j), and if that has 
not been done, slje may apply in the suit in which the decree 
for imiintcnance (vas passed for an increase of maintenance so 
as to j)rovi(le for those expenses. 

A and B aro undivided brothers. A dies leaving a widow R. Then B dies leaving 
a son D. After B'a death, li sues D for maintenance, and a decree for maintenance is 
passed. The decree does not take into account the religious expenses R may have to 
undergo for the spiritual welfare of her husband (D's patc^rnal uncle). Afterwards R 
goes on a pilgrimage for the spiritual welfare of her husband. She then sues D for these 
(ixpenacs. She is not entithid to them. Her only remedy is to apply to the Court which 
passed the decree for maintenance for an increase of maintenance so as to provide for 
those and other religious expenses. 


181B. Alienation by widow for legal necessity.™ (i) Extent 
of power of alienation. Having dealt witli tlie power of a widow 
to alienate the estate for religious or charitable purposes, we 
proceed to conskbw the nature and extent of her power of dis- 
position for other purposes. The power of a widow or other 
limited heir to alienate the estate inherited by her /or purposes 
other than religious or charitable is analogous to that of a mana- 
ger of an infant’s estate as defined by the Judicial Committee 
in Himooman Fersaud v. Mnssamat Babooee {k) [sec. 242, note (1 )]. 
That power is a limited and (pialified one ; it can only be 
exercised rightly in a case of need or for the benefit of the estate ” 
[ sub-sec. (.*]) ]. But wlnu’c the alienation is one that a prudent 
owner would make in order to benefit the estate, a bona fide 
alienee is not affected by the previous mismanagement of the 
estate. “ The actual pressure on the estate, the danger to 
be averted, or the benefit to be conferred upon it, in the 
particular instance, is the thing to be regarded ” (k). If the 
alienation is for purposes of legal necessity or for the benefit of 
the estate, it binds not only her interest in the estate, but the 
whole body of reversioners (/). 

“ The touchstone of the authority is necessity ” (m). The 
word ‘‘ necessity,” when used in this connection, has a some- 


(i) liaimkn v. IhUtatraua (1931) 33 lloiu. L. K. 

1244, 135 I, C. 4i)i, (’31) A. li. 497. 

(j) Baimi v. Hup Simjh (1890) 12 All. 558; 

Deti Permd v. Uunvanti Kuar (1895) 22 
Cal. 410. 

(*■) (1859) 6 M.T.A, 393 ; Kamcfwar Pershad v. 


Run Bahadur (1881) 6 Cal. 843, 8 I. A. 8. 
(Z) Collector oj Masulipatam v. Cavaly Vencato 
(1861) 8 M.I.A. 529, 550-551 ; ShamSunder 
V. Acchhan Kunwar (1898) 25 I. A. 183. 
189, 192, 21 All. 71,80, 83. 

(m) Sham Sunder v. Acchhan Kvnuar (1898) 25 
I.A. 183, 192, 21 All. 71, 83. 
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what special, almost technical, meaning. It does not mean 
actual compulsion, but the kind of pressure which tlie law 
recognizes as serious and sufficient (n). The receipt even 
of full value for property sold by her, where there is no 
pressure on the estate, will not justify the sale ; otlierwise every 
transaction with a limited heir for full valL(‘ would be 
valid (o). 

(2) Purposes of legal necessity . — The Allowing purposes 
have been held to amount to legal necessity for which an 
alienation may be made : - 

(i) Costs of taking out probate, or letters of adminis- 
tration, or a succession certificate in respect of the 
estate of the deceased owner (p). 

{ii) Payment of arrears of Government revenue and of 
decrees for rent accrued due after the death of 
the deceased owner, provided she had no funds 
when she mortgaged or sold the property to pay 
the revenue or the decrees and the mortgage 
or sale was absolutely necessary in order to 
discharge the debt, which if not discharged 
would have resulted in a forcible sale of the 
property {q). If there is an actual existing neces- 
sity, the circumstances that the necessity was 
brought about by the mismanagement of the widow 
does not vitiate the mortgage or sale, unless it is 
shown that the mortgagee or purchaser himself 
contributed to the mismanagement [ s. 182], 

Arrears of Government revenue and of rent due by the deceased owner himself 
constitute Lis debts, and they fall under sec. 181 A (2) (iv) and they arc payable out of 
his estate. But arrears of revenue and rent accrued due in respect of her husband’s 
property after his death must bo paid out of tho gross income. If this were not sc 
it would bo open to a widow to appropriate tho entire profits of the property for her own 
use and benefit without paying revenue or rent which is actually charged on the profits 
accruing from tho property. A Hindu widow is not entitled, while she is in possession 
of the property inherited by her, to appropriate the gross profits of the property and to 
throw the burden of the payment of legitimate charges like those of revenue and rent 
upon the reversioners (r). 


(n) Ramuran Prasad v. Shyam Kumari (1922) 

49 I.A. 342, 346, 1 Pat. 741, 745, 69 I.C. 
71, (’22) A.PC. 356. 

(o) Ravaneshwar v. Chandi Pratad (1916) 43 

Cal. 417 [P.C.] 36 I. C. 499, (’15) A.C. 57, 
affirming same case (1911) 38 C.il. 721, 
750, 12 I.C. 931 ; Nabakishors v. Upendra 
Kishore (1923) 37 Cal. L.J. 319, 74 I.C. 
612, (’23) A.C. 563. 

(p) Srimohan v. Brijbehary (19C9) 86 Cal. 753, 

2 I. C. 153. 

iq) Jagamath v. Gur Charan (1929) 4 Luck. 


279, 114 I.C. 783, (29) A.O. 422 ; Rames- 
war V. Provabath{ld\i) 19 C.W.N. 313, 25 
I.C. 84 (’15) A.C, 141 ; Srimohan v. /Iry- 
behary (1909) 36 Cal. 7.53, 2 I.C. 153; 
Ganesh J,ol v. Khetra Mohan (1926) 63 I..\. 
134, 5 Pat. 685, 95 I C. 839, (’26) A.PC. 
56 ; Jiban v. lirojo Lnl(\m) 30 Cal. 650, 
80 I.A. 81; Qhanstyam v, Badiya Lai 
(10:)2) 24 All. 547; Lakshman v. Radha 
Bai (1887) 11 Bora. 609. 

(r) Jagannalh v. Gur Charan (1929) 4 Luck , 279, 
282-283, 114 I.C 783, (’29) A.O. 422. 


S. 181B 



186 


HINDU LAW. 


S« 181B Payment of arrears of rent duo under a lease taken by a widow for her own personal 

benefit, or of rent in respect of an exproprietary tenancy arising from the sale of her 
husband’s property, has boon hold not to bo for legal necessity (s). 

(Hi) Maintenance of herself (t), and of persons whom the 
deceased owner was bound to maintain, such 
as his mother, paternal grandmother, unmarried 
daughters, and the like {u)^ or paying oif debts 
incurred for family expenses (v). 

(iv) Marriages of relations of the deceased owner, such 

as his daughter, son's daughter, grandson’s 
daughter (w), paternal uncle’s son’s daughter [x), 
and others, which are a burden on the estate. 

A daughter inheriting to her father or mother may defray the marriage expenses 
of h('r own daughter or daughter's daughter out of the estate, if the father of the girl to bo 
married, in a man of no moans and is unable to defray tho.so expenses (y). But a widow 
inheriting to her luishand is not entitled to defray the marriage expenses of her daughter's 
daughter (z), 

No hard and fast rule can bo laid down as to tlio amount of marriage expenses (a). 

(v) (dft by a widow to her daughter on the occasion of 

lier marriage or at her ffauna ceremony (b), also 
a gift to her son-in-law on the occasion of the 
daughter’s marriage (c) or a gift by way of 
marriage customary present called lihat on the 
occasion of the marriage of her niece (husband’s 
sister’s daughter) (d), provided that in either 
case tlic gift is of a reasonable amount. But 
tliere is no rule that the daughter is entitled to J 
share on the occasion of lier marriage (e). 


(^■) 

(0 


(") 

O') 

('r) 


(0 

(y) 


lshu'an\ . Ilahiuiundau (IDliO) 47 All. 503, 
88 l.i\ 103, ('2.5) A.A. 49.5. 

Sndnshiv v. Dhakubai (1881) .5 Hum. 450 at 
p. ItiO. Sou also Ihtm'iumran Prasad v. 
Shifam Kiiinan (1922) 49 l.A. 342, 340, 
1 Pat. 74 1, 74.5, 09 l.(J, 71, (’22) A.FC. 
350. 

Parbari Lai v. Cobiud (1924) 40 All. 822, 
80 T.(\ 31, (’21) .4. A. 902. 

Venkatasnbba liao v. Ananda Uao (1934) 57 
Mad. 772, 1.5.') I.C. 79. (*34) A.M. 432. 
Ilaiw'ooimr v. Ic/iavwi/i (1880)0 Pal. 30; 
Debi J)ai/al v. Hbnii Pertap (VM-i) 31 Cal. 
43.3; Makhan v. Uauan (1911) 33 All. 
2.55. 9 I.C. 199 ; Panpat v. 7’M/sufitn(1912) 
30 Horn. 88, 12 I.C. 271 [belrolhnl of 
(lauRlifer] ; lihaqwali v. liamJatan (1923) 
45 All. 297, 73 I.C. 048, (’24) A. A. 23; 
Mahadeo Prasad v. Masamimi nhanraj 
(^1920) 1 Luck. 477, 95 I.C. 574, (’20) A.O. 


Kaijnath liai v. ^ktanqln Prasad (1920) 5 Pat. 

3.50, 90 I.C. 732, (’20) A.P. 1. 

Rustavi :S\)iqh v. Moti Singh (1896) 18 All. 
474 ; Rajagopalarhariar v. Sami Reddi 
(1920) 50 Mad. L.J. 221. 93 I.C. 49, (’26) 
A.M. 517 ; Kamla Prasad v. Lalji Prasad 
(1930; 9 Pat. 721, 127 I.C, 842, (’30) A. P. 


000, Shntmas liao v. Aanadunam 
Seshacharulu (1942) Mad. 42, 198 I. C. 
109, (’42) A.M. 106. 

(z) Narainbati v, Ramdfiari (1910) 1 Pat. L. J. 
81, 34 I.C. 277, (’10) A.P. 178. 

(a) (1923) 45 All. 297, 299, 73 I.C. 648, (’24) 

A. A. 23, sapra ; C/iuraman v. Gopi Sahu 
(1910) 37 Cal. 1, 5-0, 1 I.C. 945 ; (1920) 1 
Luck. 477, 95 I.C. 574, (’20) A. 0. 425, 
sapra. 

(b) (1909) 37 Cal. 1. 1 I.C. 945, supra; Joivala 

Ram\. 77«ri(1921) 5 Lah. 70, 80 I.C. 080, 
(’24) A.L. 429; ihlai Dal v. Ambika 
Prasad (1927) 2 Luck. 412, 100 I.C. 503, 
(’27) A.O. 110. 

(c) Rama v. Vengidusami (1898) 22 Mad. 113; 

Ram Sumran v. Gobind Das (1926) 5 Pat. 
646, 99 I.C. 789, (’20) A.P. 582. 

(J) Gulab Devi v. Banwari Lai (1940) AIL 65&, 
190 I.C. 202 (’40) A. S. 403 (1940) A. L. J. 
404. This case seems to go too far, 
though the plaintitf’s action In (luostioning 
the alienation 8eem.s to be without 
any grace as it was for her own daughter’s 
marriage. 

(«) Krishna Pratap Singh v. Prembada Kunwar 
(1942) AIL 708, 203, I.C. 97, (’42) A. A. 866, 
(1942) A. L. J. 487. 
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The fact that the gift was made a few days after the marriage would not invalidate 
the gift ; nor the fact that daughters in the family to which the parti'‘.s belong are 
excluded from inheritance by custom (/). 

(3) Alienation by widow for the benefit of the estate,^'— 
Besides legal necessity a widow or other limited heir may 
alienate the estate for the benefit of the estate ’’ [see sec. 243 
A]. An alienation of property to meet the costs of litigation 
necessary for preserving the estate is an alienation “ for the 
benefit of the estate ” [g). So too is an alienation for making 
necessary repairs to properties belonging to the estate. But an 
alienation for developing or improving the properties is not one 
“ for the benefit of the estate/’ though it may bring additional 
income, and it does not bind the reversioners [h). 

181C. Alienation for legal necessity by one widow without 
consent of other widows.— If a Hindu dies leaving two widows 
they succeed as joint tenants with a right of survivorship, 
but they can partition the property so that each may separately 
enjoy an equal share of the income [s. 43, no, 4, note (4)]. 

If they act together, they can alienate the corpus of the 
estate for debts contracted for necessity, but one of them 
cannot prejudice the right of survivorship of the other by aliena- 
tions, even though for a legal necessity, save by the consent of 
the other, or possibly save where that consent has been applied 
for and unreasonably withheld. The mere fact that a partition 
has taken place between them does not imply a right to 
prejudice the claims of the survivor (i). The arrangement 
between the two widows may be of such a character that each 
may relinquish her right of survivorship as to the portions of 
the estate held by the other. In such a case the alienation 
(with or without legal necessity and without the consent of 
the other) cannot be questioned by the other but it will not 
bind the reversioners (j). 

(/) Vdai Dat v. Amfnka Prasad (1927) 2 Luck. 

412, 414, 415, ipo I.C. 6:i0, (’27) A..0 .110. 

(g) Karimuddin v. Govind Krishna (1909) 31 All. 

497, 36 l.A. 138, 3 I.C. 795 ; Deli Dayal 
V. Bhau Pertap (1904) 31 Cal. 433; 

Jugdat Singh v. Bawat (1929) 4 Luck. 

26, 112 I.C. 238, (’29) A.O. 364 ; Maniklal 
V. Kisni (1941) Nagpur, 135, 192 I.C. 

798, (’41) A.N. 28; Suraj Prasad v. 

Makhna Deri (1945) All. 465. 

(A) Hurry v. Gonesh (1884) 10 Cal. 823 ; Ounap 
V. Subbi (1908) 32 Bom. 577 ; Makhan v. 

Gayan (1911) 33 All. 255, 9 I.C. 199, 
supra. In Dayamani v. Srinibash (1906) 

33 Cal. 842, the circumstances were special. 


(t) Oajapati v. Pusapati (1892) 10 l.A. 184, 
16 Mad. 1 ; Gauri Nath v. Gaya Knar 
(1928) 55 l.A. 399, 111 I.C. 485, (’28) 
A. PC. 251, overruling Jai Narain v. 
Munna Lai (1928) 50 All. 489, 107 
I.C. 699, (’28) A. A. 92. See also Vallura 
V. Sasapu (1925) 49 Mad. L. J. 479, 
90 I.C. 881, (’26) A.M. 6 ; Krishna Pratap 
Sinqh V. Premhada Kunwar (1932) Ail. 
708, 203 I.C. 97, (’42) A.A. 365 (1942) 
A.L.J. 487. 

(i) Dulhin Parbati Kuer v. Baijnath Prasad 
(1935) 14 Pat. 518, 155 I.C. 213, (’36) 
A.A. 300 ; Ammani Amma v. Periasami 
Udayar (1923) 45 Mad. L.J. 1, 74 I.C. 58. 


Ss. 181B, 
181C 
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Ss. 

181C- 

182 


A Hindu dies leaving two widows A and B, and leaving two properties X and 7. 
1’he widows divide tlio properties so that A obtains possession of property X, and 
B of property 7. A afterwards mortgages property X for debts contracted by her for 
a legal necessity, and puts the mortgagee in possession. On A’s death, B is entitled to 
possession of property X from the mortgagee. 

The same principles apply to two or more daughters {k). 


181D. Alienation by widow may be by way of mortgage 
or sale. -WJiere,a case of necessity exists, the widow or other 
limited lieir is 'not bound to raise money on her personal 
security. She may sell the property or mortgage it. She is not 
l)Ound to mortgage it, if a mortgage would be more prejudicial 
to her than a sale by reducing her income to a greater 
extent (1). Even if a mortgage would have been more 
beneficial than a. sale, still if she and the purchaser are both 
acting honestly, the sale cannot be set aside on the ground 
solely that sh(‘. ought to have mortgaged and not sold (m). 
If the prop(U‘ty has been mortgaged, but the income of the 
property is not sufficient to pay the interest on the mortgage- 
debt, she may sell the property even before the debt is due, if 
ill the c'ircumstances this is a proper, though not a necessary, 
course to take. “ A widow, like a manager of a family, must 
be allowed a reasonable latitude in the exercise of her powers, 
provided, she acts fairly to her expectant heirs ” (n). 


182. Burden of proof of necessity. —Those who deal 
witli a p(U\son who has only a limited interest in the property 
and who j)roposes to dispose of a larger interest, are 'prima 
facie bound to make out the facts which authorize such a 
disposition. The power of a widow or other limited heir to 
sell or mortgage the estate inherited by her is a limited and 
(pialified power. She is at perfect liberty to dispose of her 
own life-interest in the estate, but if she proposes to alienate 
the corpus of the estate either by way of sale or mortgage, the 
purchaser or motgagee is bound to inquire into the necessity 
for the sale or mortgage. If the sale or mortgage is impeached, 
the burden lies on him to prove — 

(a) either tliat tliere was legal necessity in fact ; (o) or 

A) I'diimal Chetty v. Natesachari (1945) 3 Ben. L.R. (A.C.J.) 375. 

Mild. 3r>. (n) Vnnkaji v. Vishnu (1894) 18 Bom. 534, 536. 

(/) Singam v. Dranpadi (1908) 31 Mad. 153; See also Niamat Rax v. Din Dayal (1927) 

Bal Krishna v. Ilira Lai (1919) 41 All. 54 I.A. 211, 8 Lah. 697, 101 l.C. 373, 

338, 345. 50 l.C. 74, (’19) A.A. 406. (*27) A.PC. 121 [powers of mansRer]. 

(m) Phoolchand v. Rughoobuns (1869) 9 W.R. (o) Bajrang Singh v. Gobindprasad (1936) 11 
108 ; Nabakumar v. Rhabasumiari (1867) Luck. 11, 154 l.C. 841, (’36) A.O. 373. 
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(b) that he made proper and bona fide inquiry as to the S. 182 
existence of the necessity, and did all that was 
reasonable to satisfy himself as to the existence of 
the necessity (p). 

If he proves that there was a necessity in fact, the aliena- 
tion will be upheld, even though the necessity was brought 
about by the mismanagement of the limited heir [q), unless it 
be shown that he himself contributed to the mismanagement. 

Even if he fails to prove that there was a necessity in fact, 
the alienation will be upheld, if he proves that he made such 
inquiry as aforesaid, and that the facts represented to him were 
such as, if true, would have justified the transaction [ill. (1)]. 

In no case, however, is he bound to see that the money paid 
by him is applied to meet the necessity. The reason is that he 
can rarely have the means of controlling the actual application, 
unless he himself enters on the management (r). 

The same rule applies to a transferee from an alienee {s) 

[ill. (2)]. 

IllustratimM^ 

(1) A, a Hindu widow, whose husband has left collateral heirs (reversioners) alleg* 
ing that the property held by her as such is insufficient for her maintenance, agrees to 
sell a field, part of such property, to B. B satisfies himself by honest and reasonable 
enquiry that the income of the property is not sufficient for A’s maintenance and that 
the sale of the field is necessary, and acting in good faith, buys the field from A. The 
sale is binding not only on the widow, hut on the reversioners, even if it turns out that 
there was no necessity in fact to sell the property. See the Transfer of Property Act 
1882, 8. .38, and s. 244 below. 

(2) A Hindu governed by the Madras school of Hindu law dies leaving a daughter 
and her [daughter’s] son. The daughter succeeds to his property^ for a woman’s estate. 

Litigation ensues in respect of the estate between the daughter and a grandnephew M 
of the deceased. A compromise is arrived at between the daughter and M whereby 
the estate of the deceased is divided equally between them. M knew that ho had no 
honest claim to the estate. M then mortgages the property that came to his share to 
X, the mortgage deed stating that the property had boon transferred to M under the 
compromise. The daughter’s son sues M and K for a declaration that the compromise 
and the mortgage are not binding on him. The compromise between the daughter and 
M is set aside as not binding on the daughter’s son. Is K in any better position than 
M ? The Judicial Committee has held that he is not. K had notice that M took from 


(j)) Ramanand Lai v. Damodar Das (1941) All. 
82U, 199, l.C. 309, (’42) A. A. 110, (1942) 
A.L.J. 94. 

(q) Rai RajeshuiarBali v. Har Kis\en Bali (1933) 

8 Lack. 533, 150 l.C. 346, (’33) A.O. KO. 

(r) Hunooman Persaud v. Mussamat Babooee 

(1856) 6 M.l.A. 393 ; Cavaiy Vencata v. 
ColUctor of Masulipatam (1867) 11 M.l.A. 
619 ; Kameswar Pershad. v. JRun Bahadoor 
(1881) 6 Cal. 843, 8 I.A. 8 ; Hurro Nath 
V. Randhir Singh (1891) 18 Cal. 311, 18 I. 


A. 1 ; Amarnath v. Achan Kuar (1892) 
14 All. 420, 19 I.A. 196; Maheshar v, 
Ratan Singh (1896) 23 Cal. 766, 23 t.A. 
57 ; Sham Sunder v. Achhan Kunwar{\%^^) 
21 All. 71, 25 I.A. 18.3 ; Dharamchand v. 
Bhawani (1898) 25 Cal. 189, 24 IjV. 183 ; 
Bhagwat Dayal v. Debi Dayal (1908) 
35 Cal. 420, 35 I.A. 48 ; Ohansham Singh 
V. Badiya Lai (1902) 24 All. 547. 
is) Obala Kondama v. Kandasami (1924) 51 
I.A. 145, 47 Mad. 181, 79 l.C. 961, ('24) 
A. PC. 56. 
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S* 182 liniitod heir, and ho was thoi'doro bound to inquire whether the compio 

raise was valid, but he had failed to do so. “ Hero there is no proof either of necessity 
or of inquiry validating the compromise.” Tho mortgage to K also was therefore held 
not to be binding on tho daughter’s son. Tho provisions of ss. 89 and 96 of the Indian 
Trust.s Act, 1882, do not apply to such a cas ' : Obala Kondama v. Kaiidmami (1924) 
f)! I. A. 145, 47 Mad. 181, 791.0. 901, (’24) A.TC. 56. 

What the alienee nimt prove . — “ One who claims title under a coiivoyaiico from a 
woman, with the usual limited interest which a woman takes, and who socks to enforce 
that title against roversionors, is always .subject to the burden of proving not only the 
genuineness of his coifvoyance, but the full comprehension by the limited owner of the 
nature of th(» alienation she was making, and also that tho alienation was justified by 
necessity, or at least that tho alienee did all that was reasonable to satisfy himself of 
tho existence of such m'cossity” (/). “In order to sustain an alienation by a Hindu 
widou^ of the corpus of her husband’s e.state, it must be shown, either that there was 
legal necessity for the alienation, or, at least, that the grantee was led on reasonable 
grounds to belicwo that there was ” (m). Lap.so of tinui does not aflPect tho question of 
onus of proof regarding necessity except in so far as it might give rise to a presumption 
of acquiescence, or save the alienee from adverse inference's arising from the scanty proof 
wdiich might be ofTc'red on his behalf (v). 

Recitals of necessity . — Recitals in mortgages or deeds of sale of the existence of 
TK'cessity are admissible in evidence {to), but they are not evidence by themselves of the 
act {x). To substantiate tho allegation of tho existence of necessity there must be some 
evidence aliunde {y). Tho reason is that the alienee, to protect his interest, may get 
false n'citals to bo made (:). But when by effluxion of time evidence independent of 
tho recitals bccomc^s unavailable, a recital of necessity, consistent with probability and the 
circumstances, assumes greater importance; it is clear evidence of a representation to 
the purchaser, and, when evidence of actual inquiry by him has beciome impossible, tho 
r(5cital, coupled with circumstances which justify a r<‘asonable belief that an inquiry 
would have eonfirnu'd it.s truth, is siifflcieiit evidence to support tho deed {a). 

The absence of a n^cital of nec('ssity in a deed of sale does not vitiate tho sale. Tho 
lUKiessity may bo proved by other (‘videnee (5). 

7>rtpsvj of time . — Where a long period (82 years) has elapsed since the sale took place, 
it is not reasonable to oxpi'ct such full and detailed evidence of the circumstances which 
gave rise to the sale as in the case of an alienation at a more recent date, and presump- 
tions ar(i permissible to fill in the didails wdiich have biam obliterated by time (c). 


(l) lUiai/U'ot ])(0/(il V Jh’i'} Daj/nl (IWH) 3& C'al. 
i'lo, yf) r.A. 48. yT-iSH. 

(w) Aimrnaih v. Arhan Knar (1892) 14 All. 420, 
429. 11) I. A. 190, 202, 

(t) liavancKhicur v, Chnndi Prasad (1911) .38 
Cal. 721, 12 T.C. 931, ntriml. (19ir*) 43 
Cal. 417, 30 I.C. 499. (’15) A.C(’. ,'>7. 

(w) hauqa Chandra v. Jaqat Kishorr (191.3) 13 
I. A. 249. 44 Cal. 180, 30 I.C. 420, (’10) 
A.l’C. 110; Daibari Pal v. iiohind (1924) 
40 All. 822, 820, SO I.C. 31, (’21y A. A. 902 
(j) lii'dnath V. Ixani Uaicshmiri Deri (1938) 
]3 lauk. 3.'.7, 108 I. C. 723, (’37) A. O. 
400. 

(j/) Brij Jjal v. Indar Ai/mn/r (1914) 30 All. 187, 
23 J.C. 71.'), (’14) A.l’C'. 38 ; Itiswanalh v. 
Kaiiastha Trading Corporation {W2Q) 9, 1’at. 
l.'iO, 119 I.C. 40.'i, (’29) A.P. 422 : Kajlakhi 
Dehia v. (iokul Chandra (1809) 13 M. 
I. A. 209, 3 Pong. L.R. (I’.C.) .'>7. See 
also Vasonji v. Chanda Bibi (191.3) 37 
AH. 309, 370, 29 I.C. 781, (’15) A. PC. 18 ; 
Drhendranath Sarma v, Naqendranath Dull 
(1933) 00 Cal. 1158, 149 J.C. 522, (’33) 
A.C. 900. 


( 2 ) Afithaminad v. Brij Bihan (1924) 40 All. 

650, 82 I.C. 5, (’24) A. A. 939. 

{a) Banqa Chandra v. Jaqal Kishore (1916) 43 
I.A. 249, 44 I'al. 180, 36 I.C. 420, (16) 
A. PC. 110; Bam Naruin v. Nandrani 
(1928) 50 All. 823, 114 I.C. 868, (’29) A.A. 
128 ; Thakar Suigh v. Aht. Vtt im (19) 10 
Lah. 613, 118 J.C. 449, (’29) A.L. 295 Rai 
Bajpshwur Bali v. JIar Kishen Bali (1933) 
8 Luck. 538. 150 I.C. 346, (’33) A.O. 170. 

(b) Womesh Chiinder v, Diyumbitre (186) 3 

W. R. 154. 

(c) Chintamanibhatla v. Rani of Wadhwan (1920) 

47 I.A. 0, 43 Mad. 541, 55 I.C. 538, (’20) 
A. PC. 64 ; Ravnneswar v. Chandi Prasad 
(1916) 43 Cal. 417, 30 I.C. 499, (’15) A. PC 
57 (1911) 38 Cal. 721, 12 I.C, 931"; 

Ram Xarain v. Nandrani (1928) 60 All. 
• 823, 114 I.C. 868, (’29) A.A. 128 ; Thakar 

Singh v. Mst. Uttam (1929) 10 Lah. 613, 
118 I.C. 449, (’29) A. L. 295; Piari Lai 
V. Sundar Singh (1922) 44 All. 766, 68 
I.C. 805, (’22) A.A. 436 ; Babulal v. Manik 
Lal(mi) NaKpiir 124, 192 I.C. 826, (’41) 
A.K”. 79. 
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Ss. 

182, 183 


183. Alienation by widow with consent of reversioners, 
that is, for presumptive legal necessity.- (i) When the alie- 
nation of the whole or part of tlie estate by a Hindu widow 
or other limited heir is to be supported on the ground of legal 
necessity, then if such necessity is not proved aliunde and the 
alienee does not prove inquiry on his part and honest belief in 
the necessity, the consent of such reversioners as may fairly 
be expected to be interested to dispute the transaction will be 
held to afford a presumptive proof which, if not rebutted by 
contrary proof, will validate the transaction as a right and 
proper one (f). 


Rate of interest: — See notes to s. 244 under the same head. 

Burden of proof: ""Consent decree" involving alienation to mortgagee, — [t has been 
held by a Full Bench of the Madras High Court that where a widow who has jnortgaged 
her husband’s property is sued by the mortgagee, and the suit is compromised by a 
transfer of the property by the widow absolutely in consideration of th<^ moitgage debt, 
the burden of proving that the compromise was valid and binding on tlie > cversioncrs is 
on the mortgagee purchaser (d). In a recent Privy Council ease a widow sued upon a 
mortgage executed to her husband and obtained a decree for sale. Sii* i hen purchased 
with the leave of Court some of the mortgaged properties at the auction-sale. The 
mortgagors filed a petition in objection to the sale. The widow ♦ nen entered into a com. 
promise with the mortgagors. The High Court of Patna held thaii the burden was on the 
reversioners impeaching the compromise to show that the compromise was not binding 
on them. Their Lordships of the Privy Council said : “ Their Lordships do not find 
it necessary to consider whether the judgment of the High Court, in so far as it places 
the burden of proof upon the present appellants [reversioners], is absolutely and without 
qualification sound” (e). See also ill. (2) above. 


Mere consent of the next reversioner does not validate an 
alienation ; it is only of evidential value. It is no conclusive 
proof of the existence of legal necessity. It raises a presump- 
tion of the existence of legal necessity. As the matter rests in 
presumption only, the actual reversioner at the widow’s death 
is not precluded from questioning the alienation, but the burden 
lies upon him to show that there was no legal necessity for the 


id) 

0 ) 

(/) 


Tirupatiraju v. Vmkayya (1922) 45 Mad 
604, 57 I.C. 479, (’22) A.M. 131 [F.B.l. 
Itamumran Prosad v. Shya 7 n Kumari (1926 
49 I.A. 342j 349 350, 1 Pat. 741, 749, 2 
I.C. 71, (’22) A. PC. 356. 
llangammiv, Nachiappa (1919) 46 T. A. 72 
42 Mart. 623, ,50 I.C. 498, (’18) A.PC. 19G 
Bajrangi Singh v. Manokamika (1908) 3i 
All. 1, 35 I.A. 1, overnillnir Ramphal Ra 
V. Tula (1884) 6 All. 116 ; Dchi Prosad v 
Oolap Bhagat (1913) 40 Cal. 721, 19 I.C. 27; 
[F.B.] ; Vinayak v. Gonnd (1901) 25 Bom 
129 ; Pilu V. Babaji (1910) 34 Bom. 165 
4 I.C. 584 * Ramkri^hna v, Tripuraba 
(1911) 13 Bom. L. K. 940, 12 I.C. B29 
Bijoy Qopal v. Qirindra Nath (1914) 4 


Cal. 793, 805, 23 I.C. 162, (’14) A.PC. 128 ; 
Moti V. Lams (1917) 41 Bom. 93, 37 I.C. 
945, (’16) A. B. 85 ; Ghisiawan v. il/ws am- 
inat Raj Kumari (1921) 43 All. 534, 63 I.C. 
556, (’21) A. A. 33 [presumption rebuttert] ; 
Bhup Singh v. Jhamman Singh (1921) 44 
All. 95, 64 I.C. 630, (’22) A.A. 169 ; Darbari 
Lai V. Gobindimi) 46 All. 822, 80 I.C. 31, 
(’24) A.A. 902 [prosumpoion not rebutt ert) ; 
Mahammad Sa’id v. Kunwar Darshan 
(1928) .50 All. 7.5, 103 I.C. 116, (’27) A.A. 
835; Ramamurthy v. Bhitnasankararao 
(1938) Mart. 688, 178 I.C. 784, (’38) A.C. 
433 ; Allah Diya v. Sona Deti (1942), 
All. 745, 204 I.C. 133, (’42) A.A. 831 
(1942) A.L.J. 443. 
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alienation (ill. (a)] {g). When he adduces no evidence to rebut 
the presumption he must fail (Ji). The mere fact that the 
consent was given for a consideration does not negative the 
presumption (i). If the consenting reversioner himself is 
the actual reversioner, he will be precluded by his consent 
from questioning the alienation [sec. 191] unless he can show 
that his consent was obtained by misrepresentation of the 
facts (j). When the presumption, that the alienation was 
justified by legal necessity, had been displaced, there is no 
presumption that any of the items constituting the consideration 
were justified by legal necessity and the onus of proving legal 
necessity for any item is on the alienee [k). 

Where an alienation is made without tho consent of the next reversioner, the 
burden lies on the alienee to show that the transaction was one for legal necessity [s. 182 ], 

(2) The quantum of consent necessary to raise this pre- 
sumption depends upon the facts of each particular case. Ordi- 
narily the consent of the whole body of persons constituting the 
next reversion should lie obtained, though there may be cases in 
which special circumstances may render the strict enforcement 
of this rule impossible. In any case there should be such a 
concurrence of the members of the family as suffices to raise 
a presumption that the transaction is a fair one and one justified 
b}^ Hindu law. The consent may be given at the time of 
alienation or it may be given even after alienation ( I ) [ill. (c)]. 


The consent to be of any effect must be given with full 
knowledge of the circumstances (m) and of the effect of the 
transaction and with an intelligent intention to consent to such 
effect. Mere attestation of a deed does not necessarily import 
consent to an ahenation effected by it {n). 


(g) Mahaminad i^aid v. Kunwar Dnrsluin (1928) 
50 All. 75, 103 I.C. 116, (’27) A.A. 835, 
178 I.C. 784, (’38) A. C. 433 ; iiaimmnrthy 
V, Bhimasankarnrao (1938) Mad. 088. 

(A) Rai Bajrang Bahadur Siugh v. Ram‘’shar 
Bur Singh (1937) 12 Luck. 681, 106 I.C. 
113, (’37) A. O. 189. 

(i) Bajrangi Singh v. Manokarnika (1907) 30 
All. 1, 35 I. A. 1 ; Am’aka Vrahud v. 
Vhandratmni (1929) 8 Cat. 390, 117 I.C- 
867, (’29) A.P. 289. 

(]) Uarendra Nath Mukherji v. JIari Pad^ 
Mukherji (1938) 2 Cal. 492. 

{k) Indarjit Singh v. Jaddu (1933) 55 All. 157 
144 I.C. 108, (’33) A.A. 109. 

(1) (1907) 30 All. 1, 35 I.A. 1, supra ; approving 
Radfui Shyain v. Joya /^ttm(1890) 17 Cal. 
890 ; Raj Lukhee Dahe v. (Jokoo Chundar 


(1809) 13 M.I.A. 209, 3 Beng. L.R. (P.C.) 
67 ; Sham Sunder Lai v. Achhan Kunioar 
(1898) 21 All. 71, 25 I.A. 183; (1914) 
41 Cal. 793, 23 I.C. 162, (’14) A. PC. 
128, supra; (1913) 40 Cal. 721, 19 I.C. 
273, supra. 

{m) Uarendra Nath Mukherji v. Uari Pada 
Mukherji (1938) 2 Cal. 492. 

(n) Sham Sunder v. Acehhan Kunwar (1898) 
25 I.A. 183, 189, 21 All. 71, 80; Hari 
Kishen v. Kashi Pershad (1914) 42 I.A. 
64, 42 Cal. 870, 27 I.C. 674, (’14) A. PC. 90 ; 
Barga Chandra v. Jagal Kishore (1916) 
43 I.A. 249, 255, 44 Cal. 186, 199, 36 
I.C. 420, (’16) A. PC. 110; Thnkur 
Prasad v. Musammat Dipa Kuer (1931) 
10 Pat. 352, 362, 134 I.C. 129, (’31) A.P. 
442; Ear Mitra v. Raghuhar (1928) 3 
Luck. 645, no I.C. 618, (’28) A.O. 342. 



ALIENATION BY WIDOW. 


193 


The “next” reversioners referred to above are persona who would be entitled to 
succeed to the estate of the last full owner if the widow had died at the moment of the 
alienation. They are also called “next presumptive reversioners” or “immediate” 
reversioners. The more remote reversioners are called in some cases “ contingent,” in 
some cases “ subsequent,” and in some cases “ distant ” reversioners. 

Where the next reversioner is a female, as, for instance, 
a daughter, her consent alone is not sufficient to validate an 
alienation, whether she takes a limited estate (o), or an absolute 
estate as in Bombay (p). In such a case the consent both of the 
female reversioner and the immediate male reversioner is neces- 
sary to validate the alienation (g) [ill. (b)]. But though her 
consent alone would not validate the transaction so as to bind 
the reversion, it would preclude her from impugning the validity 
of the alienation on the principle stated in sec. 191 (r). 

The consent of a female reversioner cannot be regarded as affording the slightest 
presumption that the alienation was a justifiable one. The reason is that by Hindu 
law all women are supposed to be in a state of dependence (s). An alienation with the 
consent of a female reversioner and a distant male reversioner will not bind the immediate 
male reversioner (<). 


(3) An alienation made with the consent of reversioners 
may be of the whole or of a part of the estate ; it need not 
be of the whole estate (m). 

Prior to the decision of the Privy Council in RangaswamVs case {v), it was held by 
the High Court of Madras that, where an alienation made by a widow is sought to be 
supported on the sole ground that it was made with the consent of the next reversioners, 
the alienation must be of the whole of the property inherited by her and that an alienation 
of a portion only of the property is not valid (w). On the other hand, it was held by the 
High Courts of Calcutta {x) and Bombay (y), that a valid* alienation may be made even 
of a portion of the property. The Privy Council has rejected the Madras view, and held 
that the alienation may be partial. 

{4) The alienation must be one for consideration, e.g.. 
a sale, a mortgage or a lease {z). Except in the cases mentioned 
in sec. 179, sec. 181A (2) (iii), and sec. 181B (2) (v), a gift 
by a widow or other limited heir of the whole or any part 


(o) Bepin Behari v. Durga Charan (1908) 35 Cal. 
1086 ; Kooer Qoolab Singh v, Rao Kurun 
Singh (1871) 14 M.I.A. 176. 
ip) Varjivan v. Qhelji (1881) 6 Bom. 663 (daugh- 
ter) ; Vinayak v. Qovind (1901) 25 Bom. 
129, 134-135 (sister) ; Pilu v. Babaji (1909) 
34 Bora. 165, 4 I.C. 684 (daughter). But 
see Malik Saheb v. Malik Arjunappa 
(1914) 88 Bom. 224, 22 I.C. 292, (’14) 
A.B. 187, where it was assumed that a 
daughter’s consent was snfflcient. 

(?) (1881) 6 Bom. 663, supra ; (1901) 25 Bom. 
129, 134*135, tvpra. 

(r) Akkawa v. Sayadkhan (1927) 51 Bom. 475, 

102 I.C. 232, (’27) A.B. 260. 

(s) 6 Bom. 563, at p. 571, supra. 

it) Muhammad v. Brij Bihari ( 1924) 46 All, 656, 


82 I. C. 5, (’24) A.A. 939. 

(«) llangasamiy. Nachiappa (1919) 40 I.A. 7.’. 
81-84, 42 Mad. 523, 633-536, 50 I.C 498, 
(’18) A. PC. 196. 

(i') (1919) 46 I.A. 72, 42 Mad. 523, 60 I.C. 498, 
(’18) A.PC. 196, supra. 

{tv) Muthuveeru v. VyihUinga (1909) 32 Mad. 
206, 3 I. C. 476; Marudamuthu v. S'iri- 
nimstt (1898) 21 Mad, 128. 

(j:) Pulin Chandra v. Bolai Mandal (1908) 35 
Cal. 939. 

{y) See Vinayak v. Govind (1901) 25 Bom. 129, 
where a sale of a portion only was up- 
held. 

(z) Biioy Qopal v. Girindranath (1914) 41 Cal, 
793 [P.C.], 23 I.C. 162, (’14) A, PC. 128 
[lease for 60 years held validl. 


S.183 
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S. 183 of tlio estate inherited by her to a third person (that is, a 
person otlier than the next reversioner), is not binding on the 
actual reversioner, even if made with the consent of the next 
re\'ersioner. The consent of the next reversioner, though it 
affords good evidence of legal necessity in the case of an 
alienation for consideration, cannot possibly afford such 
(‘vidence in the case of a gift, there being no room for the 
tlieory of legal necessity in the case of a gift (a). 

A gift of the entire estate to the next reversioner or reversioners 
amounts to a surrender, and is good on that ground [s. 197]. 
But a gift, though it be of the entire estate, to some only of 
several reversioners without the consent of the rest (6), or a 
gilt of part of the estate though it be in favour of the whole 
body of reversioners (c), does not amount to a surrender, 
ft is a gift pure and simple, and it cannot be supported as an 
alienation under this section {d). It stands on the same 
looting as a gift to a stranger, and it may be avoided by the 
actual reversioner at the widow’s death. 


A deed of gift of part of the estate in favour of the next 
rtiversioner where there is only one such, followed by a deed 
of sale by liim of that part to a third party, may be supported 
as an “ alienation with tlie consent of the next reversioner ” 
under tliis section, if the two documents are so connected as 
to form one transaction, that is, a transaction of sale (e). A 
conveyance of the wliole estate by a widow and the next 
reversioner jointly to a stranger is valid but an alienation by 
a widow to a stranger and the next reversioner is not valid, 
especially if the reversioner is a minor [f). 

The High Court of Calcutta has held that a gift of the 
entire estate by a widow to a third person with the consent 
of the whole body of the next reversioners, may be supported 
;is a surrender under sec. 197 ; such a gift, in the view of that 


(»;) UdHiiitsuann v. ynchutppti (1011)) I A i 
72. y."). 42 M:«r r.2:C 537, .50 I.{’. 40H. ! 
('18) A. re. lot) , r,lu v. Jiabap (1909) 34 
Onm. 10.5. 4 I. e .584; liukhUiu'ur v. 
liftai/tvaua (1910) 32 All. 176, 5 I.C. 270 ■ 
AhduUa V. earn Lai (1912) 34 All. 129, 12 
l,e 129. Khna'uni Smqh v. Vhii Uu„i 
(1917) 39 All, I, 37 I.t'. 86, (’17) A A. 
341 ; Uarxhar v. Vdaimth (1923) 45 All. 
260. 74 I.e. 113, (’23) A.A. 190 [next 
rcNcrMonor an made to i 

Ills son with his consent — pift held had — j 
<roilitor's claim upheld]; Itnideshu'ari v. j 
Hur yaiaiit (1929) 4 Luck. 622, 127 I 


20, (’29) A.O. 185. 

{h) Kftuwiun SiiKjh v. Chet /?aw(1917) 39 All. 
1. 37 I.C. 86. (’17) A.A. 341 ; Haqhitna ndnn 
^iingh V. Tulsi ,Sinyh (1924) 46 All. 38, 
75 I.C. 244, (’24) A.A. 315. 

(0 (1909) 34 Bom. 165, 4 I.C. 

id) See (1919) 46 I.A. 72, 42 Mad. 523, 50 I.C. 

498. (’18) A.I’C. 196, supra. 

(p) Muhammad Sn'id v. Kumrar Darshan (1928) 
50 All. 75, 103 I C. 116, (’27) A.A. 835, 
(/) Bala V. Bapa (1936) 60 Bom. 211, 38 Bom 
L. B. 1087, 166 I.C. 771. (’37) A.B. 43. ' 
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Court, amounts in effect to two transactions, namely, (1) a 
surrender in favour of the next reversioners which would 
vest the estate in them, and (2) a gift by them of the estate 
to the third person {g). On the other hand, it has been held 
in Bombay that such a gift is not validated even if made 
with the consent of the whole body of the next reversioners, 
and that though it may be binding on the widow and the 
consenting reversioners, it is not binding on the actual 
reversioner on the widow’s death nor on a son subsequently 
adopted by her (h). The question arose in a recent Privy 
Council case (i), but their Lordships expressed no opinion 
on it, the transaction having been set aside on the ground 
that the consent of the next reversioner was not proved. 

(5) An alienation made by a widow without legal 
necessity and without the consent of the reversioners does 
not bind the reversioner (j ) ; it binds only her interest in 
the property [s. 185]. 

In Rangasiimni v. Nachiappa {k) a gift was made by a widow to the nearest rever- 
sioner who was the cousin of the last owner. The gift was only of a pnrfion of the property. 
Their T.ordships of the Privy Council held that the transaction being a gift it could not 
possibly be hold to bo evidence of an alienation for value for purposes of necessity so as 
to bind the actual reversioner. Nor could it be supported as a surrender [s. 107], for a 
surrender must be the whole estate, and the gift in that case was of part only of the 
estate. 

Illnstrations. 

(a) A Hindu dies leaving a widow, three brothers, and a paternal uncle. Ho leaves 
three houses. The widow sells one of the houses to X with the consent of all the brothers. 
Here the brothers constitute the next reversion, while the uncle is a remote reversioner. 
The sale having been made with the consent of the brothers, it is binding on the whole 
reversion including the actual reversioner. The result is that if all the brothers die in 
the lifetime of the widow, and the uncle succeeds to the estate on the widow’s death, 
the sale will bind him, though he was not a consenting party to it. unless ho proves that 
there was no legal necessity for the sale and that the purchaser did not bona fufe believe 
that there was such necessity. See sub- sec. (i). 

(b) A dies leaving a widow, a daughter, a brother and a paternal uncle. The 
widow succeeds to the estate of A as his heir. She then sells the property with iho 
consent of her daughter. After the death of the daughter and of the brother, the uncle 
disputes the sale. Here the consent having been given by a female reversioner, there 
is no presumption that the sale was for legal necessity. The burden, therefore, lies on 
the purchaser to show that the sale was for legal necessity, or that ho had made proper 
and bona fide enquiries and had satisfied him.self as to the existence of the necessity 


ig) Nobokishore v. Hari Nath (1884) 10 Cal. 1102 
[K. B. 1 , explained in Ranqamami v. 
Nachuippa (1919) 46 I.A. 72, 80-81, 42 
Mad. .V23, 533, 50 l.C. 498, (’18) A. PC. 196. 
(A) Tukaram v. Yemi (1931) 55 Bom. 46, 129 
l.C. 591, (’31) A.B. 100. 

(i) Naraganuwami Ayy.tr v. Ramn Ayyar 


(1930) 57 I.A. 305. .53 Mad. 692, 128 l.C. 
261, (’30) A. PC. 297. 

Ilarendra Nafh Mukh’rji v, Ifari Pada 
MukherjiiVm) 2 Ca*. 492. 

(/•) (1919) 46 I.A. 72, 85, 42 Mad. 523, 537, 50 
l.C. 498, (’18) A.PC. 196, 
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Ss. if A’s hwlhir had coiiscjited to th.‘ sale, the burden would have been on the uncle 

183'*185 show that there was no legal necessity and that no such enquiries had been made by 

the purchaser. See sub-sec. {2). 

(c) A Hindu dies leaving a widow and four male relations who are then the next 
levcrsioners. The widow, without (ho consent of the reversioners, executes several 
deeds of sale one after another of portions of her husband’s estate to her son-in-law. 
Sometime afterwards all the reversioners pass a writing to the widow ratifying the sales 
to the son-in-law and agreeing not to dispute their validity. The soles are binding not 
only on the eonsejiting rev(‘rsioners, but also on the actual reversioners, unless it is shown 
by the actual refersioners that the transactions were not proper. It is immaterial that 
the consent was giveji after the execution of the deeds : Bajarangi v. Manokarnika 
(1008) 30 All. 1 , 35 I. A. 1 . See sub-sec. [2). 

Similarly an alienation without legal necessity and with the consent of some of the 
reversioners does not bind other reversioners (f). 

184. Effect of alienation made for legal necessity or with 
consent of next reversioner.—An alienation made by a widow 
or other limited heir of property inherited by her for justifying 
necessity, or with the consent of the next reversioners as 
stated in s. 183, passes an absolute estate in the property to 
tlie alienee. It is not only binding on lier, but also on the 
reversioners, including reversioners subsequently born (m) 
or adopted (a). 


185. Effect of alienation made without legal necessity and 
without consent of next reversioner.— (I) An alienation made 
by a widow or other limited heir of property inherited 
by lier, without legal necessity and without the consent of 
tlie next reversioners is not binding on the reversioners, but 
it is nevertlieless binding on her so as to pass her own interest 
[that is life-interest] to the alienee (o). 

(2) Even as regards reversioners it is not absolutely 
void, but voidable at their option. They may affirm it, or 
treat it as a nullity without the intervention of a Court, and 
they sliow their election to do the latter by commencing an 
action to recover j)ossession of the property (p). In such a 
ease lie is not entitled to mesne profits for a period before 
the exercise of the election (g^). See s. 190. 


(/) lakshmi J^rasad v. Jumai Hingh i 

(1944) All. 484. I 

(t/i) Viiwyak v. Govind (1901) 25 Bom. 129. 

(tj) Eajkristo v. Kishoree (1865) 3 W. B. C.R. 

14 ; rilu V. Enbaji (1909) 34 Bom. 165, 

4 l.C. 584 ; liamkrishna v. Tripurabai 
(1911) 13 Bom. L.It. 940, 12 T.C. 529. 

(o) Hamhandra Bfiiiiuat (1817) 1 Bom. b77 ; j 
Chhlamharamvui v, Ilnsainamma (1916) i 
39 Mad. 565. 30 l.C. 101, (’16) A.M. 347 ; 
Dhanji v. Dhiima (1924) 26 Bom. L. B. 
277, 80 l.C. 234, (’24) A.B. 382; 


(.’ou'urdhandas v. Viru Mai (1920) 1 Lah. 
48, 55 l.C. 847, (’20)A.L. 397. 

(p) Bijoy Gopal v. Krishna (1907) 34 Cal. 329, 
34 I. A. 87 ; Bamgouda v. Bhausaheb 
(1927) 54 I.A. 396, 52 Bom. 1, 105 l.C. 
708, (’27) A.PC. 227 ; Kondama Naicker 
V. Kandasamy Govndar (1924) 61 I.A. 
145, 47 Mad. 181, 79 l.C. 961, (’24) A.PC. 
56. In Modhu Sudan v. Booke (1897) 
25 Cal. 1, the alienation was affirmed. 
Mohanlal v. Jaqjiwan (1988) Bom. 292, 40 
Bom. L. 11. 394, 176 1. C. 76, (’88) A. B. 
298. 
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185A. Persons entitled to impeach unauthorized alienations.— Ss. 

The persons entitled to impeach unaiitliorized alienations 185A,186 
by a widow or other limited heir are obviously the next 
reversioners. It is not the law, however, that reversioners 
alone can impeach such alienations. Any person who has an 
interest in the succession is entitled to impeach tlnnn, e.g., the 
Crown taking by escheat (r) [s. 176]. But a stranger to the 
reversion, e.g,, a mortgagee from a widow, cannot impeach 
them (s). As to suits by reversioners, see sec. 207. 

Illustrations. 

A Hindu widow mortgages a house forming part of her husband’s estate to M (who 
is not a reversioner). She then conveys the house by way of gift to 0. After the 
vjdow’s death, G sues M for redemption. M contends that the gift is invalid [s. 183(4)], 
and ihat 0 is not therefore entitled to redeem. Is M entitled to challenge the gift ? 

No, because he is a stranger to the reversion : Sitaram v. Khandu (1921) 45 Bom. 105, 

69 I.C. 480, (’21) A.B. 413. 

As to the remedies of reversioners in cases of unauthorised alienations, see s. 205 
below. As to limitation, see ss. 208-209. 

Escheat . — Even if there be no reversioners, a widow or other limited heir cannot 
alienate property inherited by her without legal necessity. Such an alienation will not 
bind the Crown where the Crown is entitled to the property by escheat in default of 
reversioners it). 

Tenant dying without heir . — A landlord to whom the holding of a tenant reverts 
on the tenant’s death without leaving heirs is entitled to challenge an unauthorized 
alienation made by the tenant, where the tenant is a Hindu widow or other limited 
heir (w). 


186. Lease by widow. — A widow or other limited heir 
may in the exercise of her power of management [s. 198] 
grant leases of properties belonging to the estate. But 
she has no power to grant a permanent lease or a lease for 
a long term so as to bind the reversion, unless it is justified by 
legal necessity (ij), or it is for the benefit of the estate (w)j or 
made with the consent of the next reversioners (x). Apart 
from such necessity, benefit or consent, to create a new and 
fix^ rent for all time, though such rent be adequate at the 


(0 


is) 


(0 


Thakur Prasad v. Musammat Dina Kue 
(1931) 10 Pat. 352, 359-362, 134 I.C. 12( 
(31) A. P. 442 ; Maharaja Kesko Prasa 
y. Chandrika (1923) 2 Pat. 217, 228, C 
I.C. 394, (’23) A.P. 122 ; Sitaramw. Khand 
(1921) 45 Bom. 105, 59 I.C. 480, (’21) A.i 
413 ; Jhari v. Bijai (1923) 45 All. 613, OP 
74 I.C. 865, (’24) A.A. 109. 

Sitaram v. Khandu, supra ; Bipat Mahtc 
y. Kulpat Mahton (1934) 13 Pat. 182, 1£ 
LC. 439, (’34) A.P. 498 ; Ajodhia Prasad ' 
Mt. Sanjhari Kuer (1931) 6 Luck. 710. 12 
I.C. 631, (’32) A, 0. 342. 

Collector of Masulipatam v. Cavaly Vencai 
0861) 8 M.I.A. 629 ; Kundan v. Secretai 
of State (1926) 7 Lah. 543, 96 I.C. 861 
( 26) A. L.673. 


(u) Prasad Nath v. Ambira Prasad (1930) 9 Pat. 

515, 117 I.C. 630, (’30) A.P. 407. 

(D Sankar Nath v. Bejoy Copal (1908) 13 C.W.N. 
201 [lease for 60 years] ; Bijoy Gopal v. 
Girindranath (1914) 41 Cal. 793, 23 I.C. 
162, (’18) A.PC. 128 [lease for 60 y.-ars] ; 
Nabakishore v. Upendrakishore (1923) 37 
Cal. L.J. 319, 74 I.C. 0’.2, (’23) A.C. 563. 
(to) Bijoy Gopal v. Girindranath, supra [lease 
lor 60 years]. 

(x) (1914) 41 Cal. 793, 23 I.C. 162, (’18) A. 
PC. 128, supra; (1908) 13 C.W.N. 201, 
supra ; Upendra Nath v. Bindesri 20 
C.W.N. 210, 32 I.C. 468, (’16) A.C. 843 
Dayamani v. Srinibash (1906) 83 Cal. 
842 [permanent lease]. 
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S». time of fixing it, in lieu of giving the estate the benefit of an 

186«*188 augmentation of a variable rent from time to time, is 

a breach of duty on the part of the widow (?/). Such a lease, 
however, is not void, but voidable at the option of the 
reversioners. It does not come to an end at the death of the 
widow ; it is valid until it is set aside ( 2 :). A permanent lease 
is not justified even if it is granted to improve the land. The 
expression for the benefit of the estate ’’ has reference to 
tlie preservation and protection of the estate, and not to its 
improvement («). See s. 243A. 

Haiyali settlement by a ioUioii \ — A widow may make a raiyati settlement provided 
the transaction is fair and bona fide (b). 

If a widow is appointed as a Lumbardar tlien no co-sharer can challenge a lease 
of Khudkasta lands by her unless he can prove that it was not an act of ordinary village 
management. A reversioner is not in a better position (c). 

187. Alienation by widow with leave of Court under the 
Indian Succession Act, 1925, s. 307. Where a widow or 
other limited heir obtains letters of administration, and then 
obtains leave from the Court under s. 307 of the Indian 
Succession Act, 1925, to alienate the property, she can confer 
on the alienee an altsolute title to the property irrespective 
of necessity or of the consent of reversioners. The reason is 
that the alieiK^e is entitled to trust to the order of the Court 
and he is not bound to go behind it (d). 

188. Equities on setting aside alienations by widow.— 
Wlieni ail alienation made by a widow or other limited heir 
without h'gal uec(‘ssity, and witliout the consent of the next 
reversioners, is set aside, the question arises whether the 
alienation should be set aside in its entirety or upon terms and 
conditions. The following is the result of the decisions on tlie 
subject ; - 

(1) It has l)(‘en held in Bombay that when a sale is set 
aside, the Court may direct, as a condition of setting aside the 
sale, the return of the purchase money if the money is still 
intact at the death of the widow (e). But see sub-sec. (5). 

(y) iihififstiotiice Dei in v. Mothoorinintlt Arhnija | tin ,<..-. 1 -. 

(1809) 13 M.I.A. 270 [poniiauent l('asi‘ 1)> :i ! (b) Binir >»«?/( v. Kflw Pmed (1931) 10 Pat. 572, 

Unh\int\\ niKifmbir Sninh \. Jetfni (m-Z-i) i 1.1 l.('. 073, (’31) A.P. 389. 

2 I’at. 171, 70 I 290, (’23) A.I*. 130. Ohn .(till v. (lirdhari (1942) Nagpur 680, 

(z) Modhti Sit, inn v. Jiooke (1807) 2.') Cal. 1. 24 i,.,), I.C. 603 (’42) A. N. 306. 

l.A. 104; liijot/ (,'opal v. Knshmi (1007) (^/) J\nmikfiija IDiri Churn (iSW) 2Q Va\. Q07 ) 

34 Cal. 320. 34 l.A. 87 ; Upendm Kishore Annndn v. Atul (1019) 23 C.W.N. 1045, 

V. Soho KMiore (1018) 23 C.W.N. 64, .54 I.C. 107; lUijani Kuntu v. The 

48 I.C. 993, (’10) A. C. 746. Secretan/ of (1919) 23 C.W.N. 652, 

(rt) Oanap v. Siibln (1908) 32 Horn. 577. The 52 I.C. 309, (’19) A. C. 2. 

•lP( i'<ioii ill Dni/iimnni v. Sriiiibash (1006) (e) Soineshivar v .Sotnenhirar (1923) 47 Bom. 1, 

33 Cal. 842, turiiod oil the special facts of 67 I.C. 658, (’23) A.B. 16. 
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(2) It has been held by the Judicial Committee that 
where a Hindu widow sells property inherited by her from her 
husband, without legal necessity, and the purchaser believes in 
good faith that he is absolutely entitled thereto a nd makes 
any improvement in the property, the Court may in setting 
aside the sale direct the reversioner to pay to th^ purchaser 
the amount expended by him on such improvements as have 
enhanced the market value of the property (/). The case was 
one from Lahore where the Transfer of Property Act, 1882, 
does not apply, but the decision, it seems, would have been the 
same even if the case had been one under the Acts. 
See sub-sec. (^5). 


(3) The principle of the above decision was followed by 
the High Court of Bombay in a case of a mortgage by a widow 
without legal necessity (g), though in an earlier case the Court 
refused to allow the mortgagee even to remove the structure 
erected by him on the land after it was destroyed by 
floods {h). In Allahabad, it has been held that whether the 
case be one of mortgage {%), lease (j), or gift (k), if the transfer 
is not one for legal necessity, the transferee is not entitled to 
any compensation for the improvements made by him even 
if the improvements were such as have enhanced the market 
value of the property, the ground of the decision being 
that s. 51 of the Transfer of Property Act, 1882, does not 
apply to alienations made by a Hindu widow without legal 
necessity. That section, it has been said, ‘‘ applies only to 
the case of a transferee of the immoveable property who makes 
any improvement in the property, believing in good faith that 
he is absolutely entitled thereto. But in the case of a Hindu 
widow a person dealing with her would ordinarily know that 


(/) ividar Nath v. MaiUa Mai (1913) 40 Cal. 
555, 18 I.C. 946 (P.C.) [cost of erection 
of temple not allowed but purchaser 
allowed to remove the materials]. See 
also Raja Rai Bhagwat v. Ram Ratan 
(1921) 20 All. L.J. 26, 65 I.C. 69, (’22) 
A. PC. 91 [P.C ], where there was partial 
necessity for the sale. 

(j/) Shiddappa v. Pandurang (1923) 47 Bom. 
696, 72 I.C. 626, (’23) A.B. 385. But see 
Ramappa v. Yellappa (1928) 52 Bom. 307, 
109 I.C. 532, (’28) A.B. 150. 


(h) V ri jlthukandas v. Dayaram (1908) 32 Bom. 

32. 

(i) Uansraj v. Musanmnl Somni (1922) 44 All. 

665, 67 I.C. 314, (’22) A. A. 194 [mortgagee 
allowed to remove structures]. 

(j) Rajrup V. Gopi (1925) 47 All. 430, 432, 87 

I.C. 44, (’25) A.A. 26i. 

(/:) Raghunandan v. Tiilm Ram (1924) 46 All. 
38, 75 I.C. 244, (’24) A.A. 316. 


S.188 
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Ss. she has only a life-interest and he can reasonably be expected 
188 » 189 make inquiries as to whether there was any legal necessity 
for the mortgage and whether the widow had any right to 
make the transfer. The mortgagee cannot be said hereto 
have acted in good faith in dealing with such a widow so as 
to affect more than her life interest ” (1). But see sub-sec. (<5). 

(4) The ^juestion whether an alienee from a Hindu 
widow is entitled to compensation for money spent upon the 
property cannot be raised in a declaratory suit by reversioners 
during the lifetime of the widow. It is premature to raise it in 
such a suit. It can only be raised after the widow’s death 
in a suit by reversioners for possession (m). 

(5) It has been recently held by the Judicial Committee 
that where a gift is made by a widow to a stranger of property 
inherited by her from her husband, and the donee sells the 
property, and the purchaser effects improvements believing 
in good faith that he was the owner, he is entitled, if the gift 
is set aside, to the alternative rights mentioned in sec. 51 of the 
Transfer of property Act, 1882, namely, to be paid by the 
plaintiff at whose instance the gift is set aside the value of the 
improvements, or to require the plaintiff to sell his interest 
in the property to him (n). 


189. Purchase money applied by widow in part only to 
purposes of legal necessity. - Cases frequently arise in which 
property inherited by a widow from her husband is sold by her 
for legal necessity, but the whole of the price is not proved 
to have been applied to purposes of necessity, and the sale is 
challenged by the reversioners on that ground. In such 
cases, if the sale itself is justified by legal necessity, and the 
purchaser pays a fair price for the property sold, and acts in 
good faith and after due inquiry as to the necessity for the 
sale, the mere fact that part of the price is not proved to have 
been applied to purposes of necessity, would not invalidate 
the sale, the purchaser not being bound to see to the apj)Ucation 
of the price. If the above conditions are satisfied, the sale 
must be upheld unconditionally, whether the part not proved 
to have been applied to purposes of legal necessity is 


(0 (1922) 44 All. 665, 667, 67 I.C. 314, (’22) 
A. A. 194, supra. 

(m) Rup Narain v, Oopal Dm (1909) 36 Cal. 780, 
36 I.A. 103, 3 I.C. 382. 


(n) NarayanaswamiAyyar v. Rama Ayyar (1930) 
57 I.A. 305. 53 Mad. 69, 128 I.C. 261, 
(•30) A.PC. 297. 
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considerable or small (o). It is wrong in such cases to draw a S. 189 
distinction, as was done by the Allahabad High Court, between 
the case where the part not proved to have been applied to 
purposes of necessity is considerable and the case where such 
part is small, and in the former case to pass a decree setting 
aside the sale conditionally upon the reversioner paying to the 
purchaser the part proved to have been applied to purposes 
of necessity and in the latter case to pass a decree upholding 
the sale conditionally upon the purchaser paying to the rever- 
sioners the price not proved to have been so applied (p). Where 
the sale was only partially justified by legal necessity, the sale 
may be set aside conditionally on the reversioner paying to the 
purchaser that portion of the consideration money which was 
justified by legal necessity {q). See sec. 245 and notes where 
the matter is fully discussed. 


The underlying principle is that if the conditions stated in the section are complied 
with, the transaction is not vitiated by some excess of the widow’s powers as rigorously 
construed. 

The leading case on the subject of alienations for necessity is Hanooman Persaud v. 
Mussamat Babooee (r), decided by the Judicial Committee in 1850. The question in 
that case was as to the extent of the power of the mother as manager of the estate of 
her minor son to mortgage the estate. The principles laid down in that case [see note (1) 
to B. 242] have been applied also to alienations by a Hindu widow of property inherited 
by her from her husband and to alienations of joint family property by the manager of a 
joint Hindu family. 

The law as stated in the present section was laid down by the Judicial Committee 
in Suraj Bhan Singh v. Sah Chain Sukh (s), following the decision of the same tribunal 
in Krishna Das v. Nathu Ram ((). The latter case was one of sale by the manager of a 
joint Hindu family, but the same principle applies to a sale by a widow. 


(o) Suraj Bhan Singhv. Sah Chain Sukh {IQ2B) 
32 C.W.N. 117, 105 I.C. 257, (’27) A.PC. 
244 [price lls, 19,000— Its. 1,622 not 
proved to have been applied to purposes of 
necessity— sale upheld unconditionally], 
following Krishna Das v, Nathu Iiam{lQ27) 
54 I.A. 79, 49 All. 149, 100 T.C. 130, (’27) 
A.PC. 37 [a case of sale by manager — price 
Rs. 3,500— Rs. 500 not proved to have 
been applied to purposes of necessity — 
sale upheld unconditionally] ; Ram Copal 
Qhose V. BuUodeb Bose (1864) W.R. (Sp. 
No.) 385 (one-third of the price not proved 
to have been applied to purposes of 
necessity— sale upheld uncondluonally] ; 
Luchmeedhur Singh v. Ekbal Ali (1867) 
8 W.R. 75 [price R8.65,000— Rs. 14,000 
not proved to have been applied, etc.— 
sale upheld unconditionally] ; Chatra- 
narayan v. Uba Kunwari (1868) 5 

Beng. L.R. 201 [price Rs. 995— R8.321 
not proved to have been applied, etc. — 
sale upheld unconditionally]; Kamika- 
vrasad v. Srimati (1870) 5 Beng. L.R. 508 
(sale upheld unconditionally] ; Felaram v. 
Bagalanand (1910) 14 C.W.N. 895, 6 I.C. 
207 [permanent lease on a selami of 
R8.126— Rs. 25 not proved to have been 
applied, etc.— lease upheld uncondition- 
ally] ; Medai Dalavoi v. Nainar Tevan 
(1922) 27 C.W.N. 365, 74 I.C. 604, (’22) 


A.PC. 307 [price Rs.5,300— Rs. 712 not 
proved to have been applied, etc.— sale 
upheld unconditionally] ; Naman Lai v. 
Uar Bhagwan (1921) 2 Lah. 357, 66 I.C. 
362, (’22) A.L. 317 [sale upheld uncondi- 
tionally] ; Bal Krishna v. Uira Lai (1919) 
41 All. 338, 50 I.C. 74, (’19) A.A. 406 
[price Rs. 19,500— Rs.ll, 725 net proved 
to have been applied, etc.— sale upheld 
unconditionally]. 

(p) Jainarainv. Bhagwan (1922) 44 All. 683, (’22) 
A.A. 321 ; Sanmukh v. Jagarnath (1924) 46 
All. 631, 83 I.C. 838, (’24) A.A. 708; 
Daulat V. Sankatha (1925) 47 All. 355, 86 
I.C. 91, (’25) A.A. 324 ; Oobind Singh v. 
Baldeo Singh (1903) 25 All. 380 ; Ram Dei 
V. A6u Jafar (1905) 27 All. 494 ; Dwarka 
Ram V. Jhulal (1923) 45 All. 429, 72 I.C. 
134, (’23) A.A. 248; Ramanand Lai v. 
Damodardas (1941) All. 820, 199 I.C. 
369, (’42) A.A. 110. 

(q) Shanti Kumar Pal v. Mukundlal Manial 

(1935) 62 Cal. 204, 156 I.C 209, (’85) A.C. 

20 . 

(r) (1856) 6 M.l.A. 393 ; Tirbeni Sdhai v. 

Ramsingh (1938) 13 Lui4c. 230, 167 I.O. 
925, (’37) A.O. 361. 

(«) (1928) 32 C.W.N. 117, 105 I.C. 257, (*2?) 
A.PC. 244. 

(t) (1927) 54 I.A. 79, 48 All 149, 100 I.C. 180, 
(’27) A.PC. 39. 
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There id a aericd of eases decided by the Judicial Committee in which a small part 
of the price was proved to have been applied to purposes of legal necessity, and the sale 
was set aside on the t(roiind that it was not substantially for legal necessity. The 
principles to be derived from these cases may be stated thus. If a sale by a Hindu widow 
of property inherited by lier from her husband is sought to be set aside by the reversioner, 
and part of the price is proved to have been applied to purposes of necessity, then if 
the suit is brought during the widow’s lifetime, the decree should be one declaring the 
right of the reversioner to tlu‘ property on the death of the widow, and declaring also 
that the purchaser is entitled to a charge on the property only for the amount proved 
to have Locn so applied [u). \i t\\o suit Is \)toug\it allci the widow’s deatla, tVve decieo 
should be one setting aside the sale and directing the purchaser to deliver possession 
to the reversioner and to pay to him the balance of mesne profits from the date of the 
widow’s death after deducting therefrom the amount proved to have been applied to 
purposes of necessity with interest thereon (v). But if the amount proved to have been 
applied to purpose's of necessity e.xceeds the amount of mesne profits, the decree should 
be one setting aside the .sale and for possession conditionally upon the reversioner paying 
to the purchaser the difference between the two sums (w). 

A widow is not always bound to sell exactly for the amount for which there is legal 
necessity, and the ('ourts have to see in each case whether, having regard to the circum- 
stances, the ali(‘nation was a propi'r one. It would manifestly be impossible and possibly 
prejudicial to the interest of tlie estate if the widow were held to be bound in every 
instance to sell the prop('rty for payment of a debt due from her husband for exactly 
the sum due to the creditor (.r). iSee notes to sec. 1811). 

190. Election by reversioner. — (1) An alienation by a 
widow of her husband’s estate without legal necessity or an 
invalid surrender is not altogether void, but only voidable by 
the next reversioner. He may affirm it, or he may treat it as 
a nullity [s. 185]. If he elects to affirm it, he and transferees 
from him will be precluded from exercising liis right to avoid 
it and from questioning the transaction {y). The election 
may be made after the reversion has fallen into possession, 
or even before ( 2 :). 


(2) Tlie above rule applies not only to male but also to 
female reversioners (a). 

191. Alienation made by widow with consent of rever- 
sioner whether binding on him and actual reversioner. — ( 1 ) A 

reversioner, whether a male or female (6), who consents 


(») Mahomed Shamsool v. >^hev}ikru7n (1874) 
14 HeiiK. L.K. 226, 2 I.A. 7. 

(t) Deputy CommiKsioner of Kheri v. Khanjan 
Singh (1907) 29 All. 331, 34 I.A. 72. See 
nHo Collector of MasuUpatnm v. Caialy 
Vencald (1861) 8 M.I.A. 529, 5.5.5-556'; 
Doorqa Parmd v. Doorga Konuart (1878) 
4 Cal. 190, 204, 5 I.A. 149. 

(m') hhaqu'at Dayiil v. Debi Dayal (1908) 35 Cal. 

420, 429-430, 3.5 I.A. 48. 

{x) Nainnn Lai v. liar lihagwan (1021) 2 I.ah. 
357, 66 I.C. 362, (*22) A.L 317; Bal 
Kriahia v. Uua Lai (1919) 41 All. 338, 
50 I.C. 74, (’19) A. A. 406; Felaram v. 
Bagalanand (1910) 14 C.W.N. 895, 6 I.C. 
207. 


(?/) Ramgouda v. bhamaheb (1927) 54 I.A. 396, 
402, 52 Bom. 1, 7, 105 I.C. 708, (’27) 
A. PC. 227 ; Bam Bharose v. Bhagwan 
Devi (1944) 19 Luck. 37. 

(;) Rangastmmi v. Nachiappa (1919) 46 I.A. 
72, 42 Mad. 523, .50 I.C. 488, (’18) A. PC. 
196 ; Akkawa v. Sayad Khan (1927) 51 
Bom. 475, 485-486, 102 I.C. 232, (’27) 
A.B. 260; Patan Dei v. Santoo Prasad 
(1944) Luck. 557. 

{a) (1927) 51 Bom. 475, 485-486, 102 I.C. 232, 
(’27) A.B. 260, supra; Patan Dei v. 
Sa^iioo Prasad (1944) Luck, 557. 

(5) (1927) 51 Bom. 475, 102 I.C. 232, (’27) 
A.B. 260, supra; Patan Dei v. Santoo 
Prasad (1944) Luck, 557. 
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to an alienation by a widow or other limited heir made S. 191 
without legal necessity, or to an invalid surrender, and trans- 
ferees from him, are precluded from disputing the validity of 
the alienation (c) [ills, (a) and (b)], though he may have 
received no consideration for his consent {d). It is immaterial 
that the alienation is by way of gift [see ills, (a) and (b)]. 

But if the actual reversioner at the widow’s death be a 
different person, he is not precluded from questioning the 
alienation, though even as regards him the alienation will stand 
good unless he proves that the transaction was one without legal 
necessity [s. 183 {!)]. The actual reversioner, even if he be 
the son of the consenting reversioner, is not bound by his 
father’s consent {e), unless the consent was given for a considera- 
tion and the son enjoyed the benefit of it (/) [ill. (c)]. 

See sec. 1 92. 

(2) A reversioner who takes from an alienee from a 
widow a mortgage of the alienated property is not on that 
ground precluded from questioning the alienation on the 
widow’s death [ill. (d)]. 


Illustration. 

(a) A Hindu widow executes a deed of gift of a portion of her husband’s property 
to D. F who is then the nearest reversioner joins in the deed. After the widow’s death 
Ff alleging that the gift is invalid [s. 183 (4)] sues D for possession of the property. F 
having consented to the gift is estopped from disputing the validity of the gift : Basappa 
V. Fakirappa (1922) 46 Bom. 292, 64 I.C. 214, (’22) A.B. 102 ; Akkawa v. Sayad Khan 
(1927) 51 Bom. 475, 102 I.C. 232, (’27) A.B. 260. 

(b) A dies leaving a mother 31 and two male relations F and 0 who are then the 
nearest reversioners. On A’s death M succeeds to the estate of her son. M executes 
a deed of gift of a portion of her son’s property in favour of a family idol. F joins in 
the deed of gift. 0 sues 31 and the donee for a declaration that the alienation is invalid, 


(c) Basappa v. Fakirappa (1022) 40 llom, 

202, 04 l.V. 214, (’22) A.li. 102, explaining 
Bai Varrali v, DaifabJuii (1020) 44 Bom. 
488. r)8 I.C. 266, (’20) A.B. 3.15 ; Bhamaheb 
V. liamjaudu (1023) 25 Bom. L.R. 813, 
76 T.C. 937, (’23) A.B. 471 ; Fateh Singh 
V. Thakur Rukmini (1023) 45 All. 339, 
72 I.C. 8, (’23) A.A. 387 [K.B.] ; Akkawa 
V. Sayad Khan, supra; Babu Singh v. 
Bameshmr B«i»)i(1032) 7 Luck, 360, 135 
T.C. 881, (’.32) A.O. 90; Jiwan Singh v. 
Mifitri Lai (1806) 18 All. 146, 23 T.A. 1 
[transfer confined to widow's estate] ; 
Rup Narain v. (lopal Devi (1009) 30 Cal. 
780, 36 I.A. Ip3, 3 I.C. 382 [transfer 
confined to widow’s estate] ; Baburao v. 
Tiikaram (1931; 33 Bom. L.R. 23.5, 131 
I.C. 660, (’31) A.B. 208; Ram Bharose 
V. Bhagwan Devi (1944) 19 Luck. 37. 

(d) RamakoUaya v. V iraraghavayya (1929) 52 

Mad. 656, 119 I.C. 1.56, (’29) A.M. 602. 
(o) Rangaswami v. Nachiappa (1919) 42 Mad. 


52;i, 535, 536, 46 I.A. 72, 83, 84, 60 I.C. 
408, (’18) A. VC. 196. See also Ramgouda 
V. Bhausaheb (1927) 54 I.A. 396, 402 403, 
52 Bom. 1, 7, 107 I.C. 708, (’27) A.PC. 
227, where part of the alienation wag !n 
favour of the father ; Thakur Prasad v, 
Musanunat Dipa Kuer (1031) 10 Pat. 352, 
134 I.C. 129, (’31) A.P. 452. In Baburao 
V. Tnkaram (1931) 33 Bom. L.R. 28 , 
131 I.C. 660, (’31) A.B. 208, the plain- 
tiffs who claimed to set aside a gift 
to which their step-mother had consented 
were not the reversionery heirs of the 
deceased owner ; Devendranath Sarma 
V. Nagendranaih Dutt (lOS.*)) 60 Cal. 1158, 
149 I.C. 522, (’33) A.C. 900. 

(/) Vinayak v. Oovind (1001) 2,5 Bora. 129, 136, 
141. See also Bahadur Singh v. Ram 
Bahadur (1923) 45 All. 277, 71 I C. 406, 
(’23) A.A. 204. 

(jj) 42 Mad. 523, 537-539, 46 T.A. 72. 86-87. 60 
I.C. 498, (’18) A.PC. 196, supra. 
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and a decree ia passed declaring that the gift is void beyond M's lifetime. After M's 
death F sues the donee for possession of his one-half share in the property comprised 
in the gift. F is bound by his consent, and he is precluded from challenging the validity 
of the gift, though tlie gift was declared invalid in 6r’s suit and though 0 would be entitled 
to recover his one-half share from the donee; Fateh Singh v. Thahur liukmini (1923) 
45 All. 339, 72 I.C. 8, (’23) A.A. 387 [F.B.]. 

(c) A Hindu dies leaving a widow R, a sister B, and Zf's son V. R sells a portion 
of her husband's property with F’s consent. The sale is effected to obtain necessary 
funds for F’s marriage. V then marries, and a son Q is born to him. After the sale 
B dies, then V, a^nd then R, the widow. After R's death, 0, who is then the actual 
reversioner, sues the purchaser for possession of the property sold to him. It is proved 
that there was no legal necessity for the sale. It is not proved that B consented to the 
sale. Upon these facts the High Court of Bombay held that 0 was bound by the consent 
of his father V. Kanade, J., said : “ In the course of the arguments I suggested to the 
respondent’s [plaintiff’s] pleader what would have been the result if Radhabai had, 
instead of spending the money on Venkatesh’s marriage, used it for building a house for 
Venkatesh, and plaintiff enjoyed the use of the house after Venkatesh. In such a case 
as this, would it have been open to plaintiff to question the sale by Radhabai and 
retain the house she built for Venkatesh out of the proceeds ? There can be only one 
answer to such a question.” »Sir Lawrence Jenkins said : “The occasion for the sale 
no doubt was to supply the funds required for Venkatesh’s marriage, but then it was 
this very marriage to which the plaintiff owed his being, and without which he would 
not have been in existence to make this claim ” : VimiyaJc v. Govind (1901) 25 Bom. 129, 
13(1, 141. Sco in this connection Bahadur Singh v. Ram Bahadur (1923) 46 All. 277, 71 
I.C. 405, (’23) A.A. 204. 


(d) A dies leaving a mother M, a paternal cousin R, and a remoter paternal cousin 
F. On A’s death M succeeds to his estate as his heir. M executes a deed of gift of a 
portion of her son’s property to R who is then the nearest reversioner. [The gift is there- 
fore bad in law s. 183 (4)]. Afterwards R dies and his estate vests in X. X mortgages 
to P the property given by M to /?. Then M dies. After M's death P, who is then 
the actual reversioner, claims the property given by M to R and mortgaged by X to P. 
P is entitled to recover the property. The fact that he took a mortgage of the property 
docs not preclude him from claiming it as a reversioner. “ At the time of the mortgage 
the plaintiff [P] did not know whether he would ever be such a reversioner in fact as 
would give him a practical interest to quarrel with the deed of gift” : Rangaswami v. 
N(Khiappa (1919) 46 l.A. 72, 87, 42 Mad. 623, 50 I.C. 498, (’18) A.PC. 196, with facts 
eimplilied. 


In a recent Allahabad case it was held that if the nearest reversioner at the time of 
an alienation made by a Hindu widow of her husband's property assents to the alienation 
neither ho nor any one claiming through him [ia that case, the reversioner’s son] can 
afterwards dispute its validity ih). This ruling, it is submitted, proceeds upon a mis- 
apprehension of a passage in the judgment of the Privy Council in Bajrangi's case [i) 
which is as follows ” The appellants [plaintiffs] who clam through Matadin Singh and 
Baijnath Singh must bo held bound by the consent of their fathers.” Bajrangi's case 
was considered by their Lordships in Rangaswami's case (j). Referring to the above 
passage their Lordships said “ It is true that the concluding words of the judgment 
as to the sons being bound by the consent of the fathers, ‘ through whom they claim’ 
could be read, as indeed they have been read, as indicating that consent operated proprio 
vigors. But two remarks fall to be made. First, the idea of an eventual reversioner 


[h) Mahideo Prasad v, Matra Prasad (U)22) 44 
All. 44, 53, 63 I.C. 721, (’22) A.A. 2U7. 

(0 (1907) 30 All. 1, 35 l.A. 1, 16. 


(j) (1919) 42 Mad. 523, .535-536, 46 I A 72 
83-84, 50 I.C. 498, (’18) A.PC. 196. ' ’ 
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claiming through any one who went before him is opposed both to principle and authority. 
It is opposed to principle because, as already stated, there is no vested right till the death. 

It is opposed to authority : Bahadur Singh v. Mohar Singh (k) The judgment 

was only meant to settle the point at issue — namely, the comparative merits of the 
Allahabad and Calcutta ruling.” Bajrangi's case, therefore, is not an authority for the 
proposition that the consent of the next reversioner to an alienation binds his son or 
any other person claiming through him. 

192. Compromise and family arrangement by widow- 
reversioner party to and benefiting by the transaction.— 
Where a widow or other limited heir enters into a family 
arrangement (1) [ills, (a) and (b)], or into a compromise which 
involves an alienation of the estate (m) [ill. (c)], the reversioner 
who has been a party to and has benefited by the transaction 
is precluded from questioning the alienation ; and so are his 
descendants (n). There is no question in a case of this kind 
of a transfer of spes successionis by the reversioner. The 
reversioner, being a party to the transaction cannot 
repudiate it. 

In the case of a family arrangement it is not necessary 
in order to bind the reversioner that there should have been any 
previous dispute as to the rights of the parties (o). 


Illustrations. 


(a) A Hindu governed by the Benares school of Hindu law dies leaving a widow 
and three daughters, P, M and H, and grandsons by D and //. The widow claims an 
absolute title to certain properties which the daughters allege belonged to their father. 
An arrangement is then come to between the widow and the daughters whereby certain 
properties are given to the grandsons and certain other properties are divided among 
the daughters as their absolute property. The daughters and grandsons enter into im- 
mediate possession of their lots, and they deal with their shares as absolute owners. 
H executes a mortgage of her share. M sells one of the properties which came to her 
share to R. After the death of the widow and of H and il/, D brings a suit against R 
for recovery of possession of the property sold to him by M, alleging that the property 
belonged to her father, and that on the death of her mother and sisters she became the 
sole heir of her father and was entitled to possession. Upon these facts it was held by 
their Lordships of the Privy Council that D who was a party to the arrangement could 
not be allowed to repudiate it and impeach a sale made on the faith of it. Their Lord- 
ships said : “ Further, from the time of the arrangement of 1875 until the commencement 
of this suit, that is to say, for a period of 38 years, all the parties to the arrangement, 
including the plaintiff, dealt as absolute owners with the property allotted to them ; and 
to this, with trifling exceptions, no objection was taken by the other parties to the division. 


(*) (1901) 29 1.A. 1, 24 All. 94. 

(1) Musammat Hardei v. Bhagmn Singh (1919) 
24 C.W.N. 105, 50 I.C. 812, ('19) A.PC. 
27 ; Pulliah Chetti v. Varadarajulu 
(1908) 31 Mad. 474 ; Barati Lai v. Salik 
J?om(1916) 38 All. 107, 31 I.C. 919, (*15) 
A. A. 441 ; Chahlu v. Partml (1919) 41 All. 
611, 61 I.C. 919, ('19) A.A. 371 ; Ramjouda 
V. Bhausaheb (1927) 54 I. A. 396, 52 Bom. 
1, 105 I.C. 708, (’27) A.PC. 227. 


(m) Kanhai Lai v. Brij Lai (1918) 45 I, A, 118, 

40 All. 437, 47 I.C. 207, (’18) A.PC. 70. 

(n) Ramgouda v, Bhausaheb (1927) 54 I. A. 396, 

52 Bora. 1, 105 I.C. 708, (’27) A.PC. 227; 
Bindeshri Tetvari v. Lakhan Tetvari (1941> 
All. 783, 198 I.C. 13, (’42) A.A. 12, (194J) 
A.L.J. 581. 

(o) Pokhar Singh v. Du^ari (1930) 52 All. 716, 

125 I.C. I, (’30) A.A. 687. 


Ss. 

191, 192 
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In these circumstances the true inference appears to their Lordships to be that, at a time 
when Pato [that is, the widow] was claiming to be absolutely entitled to the property 
in her possession, and when her rights and those of her daughters were in doubt, the 
members of the family agreed and arranged among themselves that the whole property 
should be at once divided among the daughters and their sons then living, the mother 
surrendering her claims and each daughter accepting the property allotted to her in 
severalty in lieu of the undivided share in the whole estate which would have devolved 
upon her on her mother’s death and abandoning her right of survivorship on the death 
of either of her sisters. IVAefher this arrangement is binding on the grandsons cannot 
be determined in this suit, and on that question their Lordships express no opinion. But 
the plaintilT at alj events is bound by her own agreement; and in view of this fact, and 
of the favour shown by the Courts to family arrangements and the long period of time 
which has elapsed since the arrangement was made, she cannot now be allowed to 
icpudiate the agreement and to impeach a sale which was made upon the faith of it” : 
M xssammat Ilardei v. Bhagivan Singh (11)19) 24 C.W.N. 105, 109, 50 I.C. 812, (’19) 
A.rC. 27. 

(h) A Hind\i died in 1846, leaving a widow, who survived until 1912, and a daughter. 
On the death of the widow A had succeeded to the estate. In 1868 the widow had 
alienated nearly the whole proj>erty by three deeds executed And registered on the same 
day. By the first deed she gave a property to her brother, by another she sold half 
of another projx rty to A, and by the third she sold the other half of that propert/y to 
her son-in-law. The signature on each of the deeds was attested by the two other alienees 
A, who survived the widow for six years, did not seek to set aside any of the alienations. 
After his death his son and grandsons brought a suit to recover the whole property. 
It was lu'ld that the three deeds were to be regarded as forming one transaction entered 
into by all the persons interested in the properties, and that A, and consequently the 
plaintiffs, were precluded from disputing the two alienations now sought to be set aside, 
the alienations being by the widow were avoidable, not void, and A being precluded 
from questioning them, it was not necessary to consider whether he could deal validly; 
with his reversionary interest. In the judgment their Lordships said: “Their Lord- 
ships consider that the <iecision of this case depends upon how far the three documents 
can b(' taken as s(q)arate and independent, or so connected as to form one transaction 
, . , Their bordshijis conclude that all the circumstances strongly point to the three 
ilocuments being ])art and parcel of one transaction by which a disposition was made 
of [the husband's] estate such as was likely to prevent disputes in the future and therefore 
in the best interests of all the parties. The three deeds appear thus to be inseparably 
connected together and in that view A not only consented to the sale to [the son-in-law 
and the gift to [her brother] but these dispositions formed parts of the same transaction 
by which he himself acquired a part of the estate. It was argued that A’s contingent 
interest as a remote reversioner could not be validly sold by him, as it was a mere spes 
successionis, and an agreement to sell such interest would also be void in law. It is not 
necessary to consider that question, because he did not in fact either sell or agree to sell 
his reversionary interc.st. It is settled law that an alienation by a widow in excess of her 
powers is not altogether void but only voidable by the reversioners, who may either 
singly or as a body be precluded from exercising their right to avoid it either by express 
ratification or by acts which treat it as valid or binding. If some person other than 
A had been at the death of [the widow] the nearest heir of her husband, it might have 
been open to him to question all or any of the three deeds, but A himself being a party 
to and benefiting by the transaction evidenced thereby was precluded from questioning 
any part of it. Nor is it other than a most notable circumstance that he did not, after 
[the widow’s] death, easy to do so ” : Ramgouda v. Bhausaheb (1927) 54 LA. 396, 401- 
402, 52 Bom 1, 105 I.C. 708, f’27) A.PC. 227. 
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(c) A and B are two Hindu brothers governed by the Benares school of Hindu law. 3s. 

A dies leaving a widow P. On A'» death B enters into possession of the family pro. 192, 193 

perty, claiming it by right of survivorship. P contends that her husband A was separate 
from B, and she adopts K to her husband. K is P’s husband’s sister’s son. B dies leaving 
a widow R, a daughter, and K. On P’s death, his estate devolves on his widow R. On 
the widow’s death it would pass to the daughter as a limited heir, and on her death, 

K, if his adoption is valid, would succeed as a reversioner. The daughter is the next or 
presumptive reVersioner, and iC is a remote or contingent reversioner. 

P’s widow, P, institutes two suits, one for a declaration that her husband was the 
owner of the entire joint family property, and another for a declaration that P’s adoption 
is invalid. A compromise is then entered into by which the property is divided between 
P’s widow, /?, her daughter and A’s widow, P, and A’s adoption is recognised. P transfers 
the projjcrty lohich she got under the compromise to K as her adopted son. K is a party to 
the compromise. 

Then the daughter dies, and then the widow, P. On the death of P, K claims P’s 
property as P’s reversionary heir. Upon these facts it was held by their Lordships 
of the Privy Council that K was precluded from claiming as a reversioner. Their Lord- 
ships said : “ It was also contended on his behalf that Kanhai Lai in 1892, whatever 
his intention may have been, was not in law competent to convey or relinquish any 
future possible right as a reversioner, and as an authority in support of that contention the 
decision of the High Court at Bombay in Sumsuddin Ooolam Husein v. Abdul Husein 
Kalimuddin (p) was relied upon. That decision is not in point. There is no question 
here of a conveyance of, or of an agreement to convoy any future right or expectancy, 
or of an agreement to relinquish, any future right or expectancy. The question here w, 
whether Kanhai Lai did not by his acts in 1892 debar himself from now claiming as a re- 
ver Stoner. . . Kanhai Lai was a party to that compromise. He was one of those whose 
claims to the family property, or to shares in it, induced Ram Dei, against her own 
interests and those of her daughter and greatly to her own detriment, to alter her 
position by agreeing to the compromise, and under that compromise he obtained a 
substantial benefit, which he has hitherto enjoyed. In their Lordships’ opinion he is bound 
by it, and cannot now claim as a reversioner” : Kanhai Lai v. Brij Lai (1918) 45 LA. 

118, 123, 40 All. 487, 47 I.C. 207, (’18) A.PO. 70. 

Reversioner's son, whether compromise binding on him. — It has been held by the High 
Court of Allahabad, that where a reversioner is a party to a compromise and obtains some 
property under the compromise, his son, if he enters into possession of the property after 
his father’s death and enjoys possession thereof in succession to his father, is precluded 
from repudiating the compromise and from claiming as a reversioner {q). See also ill. (c) 
above. 

193. Compromise and family arrangement by widow— rever- 
sioner not a party— binding on reversioner, though not a party, if 
transaction bona fide. — (1) A compromise in the nature of a 
family arrangement entered into by a widow or other limited 
heir binds the reversioners, though they may not be parties 
thereto, provided it amounts to a bom fide settlement of disputes 

(p) (1907) 31 Bom. 165. I (ff) Bahadur Singh v. Ram Bahadur (1923) 4!> 

I All. 277, 71 I.C. 405, ('23) A.A. 204. 
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S. 193 in respect of the estate (r) [ilJs. (a) and (b)]. Even if it is not 
in the nature of a family arrangement, a compromise entered 
into by her bona Jide for the benefit of the estate, and not for her 
personal advantage, binds the reversioners quite as much as 
a decree against her after litigation, though they may not be 
j)arties to the transaction ( 5 ) [ill. (c)]. In either case the fact 
that the compromise involves an alienation of the estate does 
not affect its validity. An alienation which is the result of a 
compromise, or the mode by which a compromise is carried into 
effect, falls within the power of the holder of a Hindu woman’s 
estate either as being an alienation which is to be deemed to be 
induced by necessity, or as being in a parallel position to an 
alienation induced by necessity (t). 

(2) An alienation by way of compromise entered into 
between a limited owner and a person who had no bona jide 
claim at all to the estate when the compromise was entered 
into does not bind the reversioners (i^). Where a presumptive 
reversioner sued to set aside a gift by a widow and a compromise 
was entered into by which a portion of the estate was trans- 
ferred to him, it was held that the compromise was not binding 
on the actual reversioner {v). See sec. 182, ill. (2). 


llhstrations. 

(a) A has a son B who is joint with him. A adopts the Mahomedan faith, but the 
management of the joint property remains with him. B then dies leaving a daughter 
D. Then A dies leaving his grand-daughter, D, and a son S by a predeceased daughter 
m , On A’s tleath D claims the whole of the joint family property on the ground that A’s 


(r) Khunni Lai v. Gobind Krishna (1911) 33 All. 
350, 38 I. A. 87, 10 I.(\ 477 ; Uxran hibi v. 
Sohan liibi (1914) 18 C.W.N. 929, 24 I.C. 
300, (’14) A.P(^ 44 ; Upeiidra Nath v. 
liiTidesri Prosad (1915) 20 C.W.N. 210, 
32 408, (’10) A.C;. 843 ; Bihari lal 

V, Daud Husain (1913) 35 All. 240, 18 
T.O. 721. In the following cases it was 
lield tliat the compromise did not bind 
tlie actual reversioners ; Hi minat Bahadur 
V. Dhampat Bai (1916) 38 All. 335, 35 
1.0. 148, (’17) A. A. 481 [no bona Jide 
dispute and no bona fide settlement! ; 
Kanhaiya Lal v. Kishori Lal (1916) 
38 All. 679, 35 I.C. 683, (’16) A. A. 38 
[probably no longer law] — see (1922) 49 
l.A. 342, 1 Pat. 741, 69 I.C. 71, (’22) A.PC. 
356 infra ; Jaiiak Kishori v. Babu J)ebi 
Prasad (1917) 2 Pat, L.J. 370, 39 I.C. 750, 
(’17) A.P. 490 [compromise by » widow of 
her claim as a legatee under her husband’s 
will) ; Anup Narayan v. Mahabir Prasad 
(1918) 3 Pat. L. J. 83, 42 I. C. 95, (’17) 
A.P, 86 [compromise not for the benefit 
of the estate] ; Narayan Singh v. 
Rajkumar (1922) 44 All. 428, 66 I. C. 82, 
(’22) A. A. 217 [compromise not for the 
benefit of the estate] ; Musammat Bhag- 


irati V. Jagadam (Id'Zlf 6 Pat. L. J. 604, 
621-622, 67 I.C. 597, (’22) A.P. 352 
[no doubtful claim]. 

(s) Itamsurnran Prasad v. Shyam Kumari{\Q22) 

49 l.A. 342, 1 Pat. 741, 69 I.C. 71, (’22) 
A.PC. 356, approving Mohendra Nath 
V. Shamsunnessa (1915) 21 Cal. L. J. 157, 
27 I.C. 954, (’16) A.C. 629 ; Baoji Rvpa v. 
Kunjalal Uiralal (1980) 67 l.A. 177, 65 
Bom, 455, 123 I.C. 709, (’80) A.PC. 163. 

(t) Jtamumran Prasad v. Shyam Kumari 

(1922) 1 Pat. 741, 745-746, 49 l.A. 342, 
69 I.C. 71, (’22) A.PC. 356 ; Babulal v. 
Maniklal (1941) Nag. 124, 192 I.C. 826, 
(’41) A.N. 79. 

(«) Obala Kondoma v. Kandasami (1924) 61 
l.A. 145, 47 Mad, 181, 79 I.C. 961, (’24) 
A.PC. 56 ; Baijnath Rai v. Mangla Prasad 
(1926) 5 Pat, 350, 90 I.C. 732, (’26) A.P. 1.; 
Mvthukutnalli Ramayya v. Vppalapati 
iMkshmayya (1943) Mad. 1, 202 I.C. 1, 
69 l.A, 110, (’42) A.PC. 69. 

Mt. Rajpali Kunwar v. Sureju Rai (1936) 
68 All. 1041 (F.B.), 163 I.C. 766, (’36) 
A. A. 507; Uuthukutnalli Ramayya v. 
Uppalapati Lakshmayya (1043) Mad. 
1, 202 I.C. 1, (1942) A.L.J. 392, 69 l.A. 
110, (’42) A.PC. 69. 
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converiion operated as a forfeiture of his rights in the property and that the property 
became immediately on i4’s conversion the property of B. S claims the property as A'b 
daughter’s son. A compromise is then arrived at between the parties under which 
D obtains annas of the joint property and S gets 
7^ annas. S then alienates his share to X. After 
D’s death, her son, f, claiming to be the reversionary 
heir to his grandfather, B, brings a suit against X to 
recover from him the property transferred to him 
by S. It is contended on behalf of F that D, as B’s 
daughter, took only a limited interest in the property, 
and that she had therefore no authority, in the absence 
of legal necessity, to alienate the 7 J anna share in favour of 

On the above facts it was held by the Privy Council that the compromise was 
binding upon F and that he was not entitled to recover the property from X. Their 
Lordships said : “ The true test to apply to a transaction which is challenged by the 
reversioners as an alienation not binding on them is, whether the alienee derives title 
from the holder of the limited interest or life tenant. In the present case Khairati Lai [5] 
acquired no right from the daughters [D] of Daulat [R], for the ‘ compromise’, to use 
their Lordships' language in Rani Mewa Knar v. Rani Hulas Kuar (u>), is based on the 
assumption that there was an antecedent title of some kind in the parties and the agree- 
ment acknowledges and defines what that title is” : Khunni Lai v. Oobind Krishna 
(1911) 33 All. 356, 38 I.A. 87, 102.103, 10 I.C. 471. 

(b) A Hindu, H, dies leaving a widow. If, and a daughter, D. After the death of 

Hf W adopted a son P to H. P dies leaving a widow, 
R, and a daughter, S. After P’s death D claiming 
as the heir of her father, H, sues R for possession of 
certain property alleging that it formed part of the 
estate of H and that R was not entitled to retain it. 

I R contends that the property in dispute belonged 

^ to P as the lawfully adopted son of H, and that on 

P’s death she, as P’s widow, became entitled to it. 
The suit is settled by a compromise by which the property is divided in certain shares 
between D and R. R then dies, and after her death her daughter S sues D to set aside 
the compromise entered into by her mother, R, alleging that it involved an alienation 
of part of the property of her father, P, and that R, as P’s widow, had no authority to 
alienate it without legal necessity, and for recovery of the property from D. Upon these 
facts it was held by the Judicial Committee that the compromise was binding on R, and 
that she was not entitled to recover from D the property transferred to her by R. Their 
Lordships said ; “ The compromise in question is in no sense of the word an alienation 
by a limited owner of the family property, but a family settlement in which each party 
takes a share of the family property by virtue of the independent title which is, to that 
extent, and by way of compromise, admitted by the other parties” : Hiran Bibi v. Sohan 
Bibi (1914) 18 C.W.N. 929, 932, 24 I.C. 309, (’14) A.PC. 44. 

(c) A Hindu died leaving a widow and a paternal uncle’s son. Prior to his death 
the deceased had brought a suit for a sale of certain properties mortgaged to him. The 
suit was continued by the widow, and she obtained a decree for Rs. 1,47, 000. Six of 
the mortgaged properties were then put up for sale by auction, and the widow, having 
leave to bid, bought them for Rs. 65,075. The mortgagors filed a petition in objection 
to the sale. The widow entered into a compromise with the mortgagors, one of the 
terms of the compromise being that the sale should be set aside. It was contended in a 
suit brought by the paternal uncle’s son against the widow, the mortgagors and certain 


H^W 




S.193 


(w) (1876) 1 I.A. at p. 166. 
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Ss* persons t(j whom the properties were sold under the compromise that as the widow had 
193 194A purchased at the auction, the transaction wt s an alienation of immoveable property and 
therefore could only be justiHed by strict proof of necessity. Upon the facts the Judicial 
Committee held that the compromise was boyta fide, and for the benefit of the estate, 
and that the widow had power to enter into the compromise. As to the contention that 
the transaction amounted to an alienation of the husband’s estate, their Lordships were 
inclined to think that an alienation, which is the result of a compromise, or the mode by 
which a compromise is carried into effect, would, if the compromise is reasonable and for 
the benefit of the estate, fall within the power of the holder of a Hindu woman’s estate, 
either as being an alif/nation which is to be deemed to be by necessity, or as being in a 
parallel position to an alienation induced by necessity : Rarnsutnraii Prasad v. Shyam 
KuniariiWyPl) 4<J I.A. ,142, 1 Pat. 711, 69 I.C. 71, (’22) A.PC. 356. 

This section relates to cases of compromise to which the reversioners arc not parties 
S. 192 deals with cases of compromise to which the reversioners are parties. 

As to burden of proof in cases of compromise, sec notes to s. 182, “ Burden of proof ; 

‘ Consent decree’ involving alienation to mortgagee” at p. 191. 

194. Compromise by widow of claims made by next rever- 
sioner. Wliere a widow iu possession of her husband’s 
estatf^ has (uitered into a compromise of a clam made by the 
neji reversioner in respect of the estate, and the compromise 
is iu the circumstances a family settlement which is prudent 
and reasonable, it is l)indiiig upon the estate [that is, the whole 
l)ody of reversioners] (x). A mere device, however, between 
the widow and the next reversioner to divide the estate 
between them cannot be supported on the ground of a family 
arrangement. Thus a surrender by a widow of the whole of 
her husband’s estate to the next reversioner, coupled with a 
re-transfer of the estate by him to the widow whereby she is 
constituted the absolute owner thereof, and a transfer back by 
the widow to him of part of the estate, cannot be supported 
as a family arrangement, and it is not binding on the actual 
reversioner at tlie widow’s death, not even if he is the son of 
the consenting reversioner. If the widow purporting to be 
the absolute owner of the properties that came to her share, 
transfers them to a third person the actual reversioner is 
entitled to have the transfer set aside [y). 

194A. Widow’s power of alienation for payment of trade 
debts. — A widow or other limited heir may alienate or 
charge the estate for payment of debts properly incurred 
by her in connection with the business inherited by her from 
the deceased owner (z). If the business involves the purchase 

(x) Prasad v. Na<(ff,har Sahui (192.')) 52 A. I*. 442. 

I.A.S98. 47A11.S8;C91 1.C..37,(’25)A.'PC. Sham Sunder v. Aechhan Kunmr (1898) 

272 [contiiromise of suit]. 21 All. 71, 25 I.A. 183. See also Amar- 

{]/) Thaktir Prasad v. Musammat Dipa Kuer nath v. Achhan Kmr (1892) 14 All. 420, 

(1931) 10 Fat. 352, 134 I.C. 129, ('31) 19 I.A. 196. 
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<ind re-sale of immoveable property, she may in the course of Ss. 
business sell properties so purchased by her. No question of 
legal necessity arises in such a case (a). 

As to unsecured trade debts, see s. 195. 


195. Unsecured debts incurred by widow for legal neces- 
sity. — Debts contracted by a widow or other female heir 
may be ordinary debts incurred for purposes iniiounting to 
a legal necessity, e.g., marriage of her daughter, or they may 
be trade debts. 


As regards ordinary debts incurred for a legal necessity, 
there is a conflict of opinion whether if the debt is not 
secure by a mortgage or a charge on the estate, the 
estate is liable in the hands of the reversioners after the 
widow’s death. It has been held by the High Courts 
of Madras (6), and Allahabad (c), that the estate is not 
liable in such a case, the reason given being that a creditor 
who has accepted the personal liability of a widow is 
not entitled to proceed against the estate. On the other hand, 
it has been held by the High Court of Calcutta (d), that the 
debt being incurred for a legal necessity the estate is liable 
even if no mortgage or charge is created on the estate. In a 
later Calcutta case (e) where necessary repairs were executed 
to a house inherited by a daughter from her father, it was 
held that the estate of the father was liable though no charge 
had been created, the ground of the decision being that the 
estate had benefited by the repairs. A Full Bench of the Bombay 
High Court has recently followed the Calcutta High Court 
dissenting from other High Courts and overruling its own earlier 
decisions (/). 

This is also the view taken in Nagpur (g). But if the 
creditor wishes to proceed against the estate he must frame his 
suit in a proper manner (h)] for if the suit is filed against the 
widow personally and not as representing the estate, only the 
widow’s interest can be proceeded against in execution (^). 


(a) Pahahvun Simjh v. Jitvan Das (1920) 42 All. 

109, 59 l.C. 102, (’20) A. A. 345. 

(b) liarmsamiv. Selattaimml (1SS2) 4 Mad. 375. 

See also Hegella v. Nimmhakari (1910) 33 
Mad. 492. 5 I.C. 271. 

(c) Dhira} Singh v. Manga Ham (1897) 19 All. 

300 [money borrowed by widow I'or 
raarrlane expenses of grand-daughter— 
no writing]. 

(d) Ramcoomar v. Ichamoyi (1881) 6 Cal. 36 

[money borrowed by widow for marriage 
expenses of grand-daughter — no writing]. 


(e) Jlurnj v. Uanesh (1884) 10 Cal. 823. 
if) Dhondo Yeshinant v. Mishrilal Surajmull 
(1936) 60 jloin. 311. 38 lloni. L. Jl. 
6, 160 I.C. 1046, (’36) A. ]$. 59 [F.T1.|. 

(g) Raghoappa v. Halappa (1939) Xag. 347. 

(A) Ananda Rao v. Annapnniabai (19371 
Xag. 1, (’37) A. X. .299. 

(t) Vasantarao v. Rehanlal (1938) X"ag. 382, 
(’38) A. X. 225 ; Sheikh iihusit Mum v. 
Thakur Panchanan Singh (1936) 15 Pat 
798, 166 I.C. 594 (’37) A. V. 58. 
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Is. As regards trade debts it lias been held that such debts 

-197 properly incurred by a widow on the credit of the assets of the 
business inherited by her from her husband are recoverable 
after lier deatli out of the assets of the business as against the 
reversioners wlio have succeeded thereto even in the absence 
of a specific charge on the estate {j). 

A widow who borrows on a simple bond may bind tiic estate by subsequently creating 
a mortgage' on tho 'estate for payment of the debt comprised in the bond {k). As to 
alienations for trade debts, see. s. 194A. 

196. Acknowledgment of debt by widow.— Before the 
Indian Limitation (Amendment) Act, 1927, it was held by the 
Judicial Committee that an acknowledgment of debt by a 
widow or other limited heir does not bind the reversioners (/). 
It is now provided by sec, 3 of that Act that an acknowledgment 
signed, or a payment made, in respect of any liability, by a 
widow or other limited heir, shall be a valid acknowledgment 
or payment, as the case may be, as against a reversioner 
succeeding to such liability. 

For acknowledgment, nee s. 19 of the Indian Limitation Act ; for payment of interest 
and part payment of principal, see s. 20 of that Act. Tlie Amendment Act of 1927 
amends s. 21 of the original Act. 


197. Surrender of estate by widow.— (i) Surrender must 
be of whole estate. — An alienation by a widow or other limited 
heir of the estate inherited by her may be validated if it can 
be shown to be a surrender of her whole interest in the whole 
estate (m) in favour of the nearest reversioner, if there be only one, 
or of the whole body of reversioners, there be more than one {n)at 
the time of the alienation. In such circumstances the question 
of necessity does not fall to be considered [ills, (a) to (d)and(f)]. 
But the surrender must be a bona fide surrender, and not a 
device to divide the estate with the reversioner (o). A sale 


O') Hakrabhn v. Maganlal (1902) 20 Jiom. 200 ; 
J'ahalwan SuKih v. Jhuii Das (1918) 42 
All. 109, 59 I.C. 102, (’20) A. A. 345. 

{k) Bhup Singh v. Jkaminan Simjh ( 1922) 44 All. 

95, 05 I.C. 724, (’22) A. A. 109. 

(1) Soni Ram v. Kaiihah/a Lai (1913) 40 I.A. 
74, 35 All. 227, 19 I.C. 291, atfing. 32 All. 
33. 3 725. 

{m) MuthukumaUi Ramiyya v. Uppalapatx 
iMk-shmayt/a (1943) Mad. 1, 202 I.C. 1, 69 
I.A. no. (’42) A. PC. 59, 15 I.K. 20. 

(n) ^fanJat/a v. Sht’shgirHl\)'^[y) 49 ]3«)m. 187, 85 

I.C. 20. (’25) A'.ll. 129. 

(o) Rangasivaini v. Nachiappa ( 1919) 46 I.A, 72, 

84, 42 Mild. 523, 537, 50 I.C. 498, (’18) A. 
PC. 196 ; Bhagwat Koer v. Dhanukdhan 
Vrasad Singh (1910) 46 I.A. 259, 271, 47 


Cal. 466, 483, 53 I.C. 347, (’19) A. PC. 75 ; 
Surreshwar v. Mahe^hrani (1920) 47 I.A. 
233, 48 Cal. 100, 57 I.C. 325, (’21) A. PC. 
107 ; Belmi Lai v. Madho Lai (1892) 19 
Cal. 236, 19 I.A. 30 ; Rangappa v. Kamti 
(1908) 31 Mad. 366; Pilu v. Babaji (1910) 
34 Bom. 165, 4 I.C. 684 ; Moti v. Laldas 
(1917) 41 Bom. 93, 37 I.C. 045, (*16 ) A.B. 
85 ; Khawani Singh v. Cfiet Ram (1917) 
39 All. 1, 37 I.C. 86, (’17) A. A. 341 ; Sham, 
Rathi V. Jaiehha (1917) 39 All. 520, 40 
I.C. 117, (’17) A. A. 800; Diltor Koer v. 
Uarku Singh (1917) 2 Pat. L. J. 578, 41 
I.C, 631, (’17) A.P. 538 ; Chnnder v. Sam- 
amayi (1894) 22 Cal. 354; Thaktir Prasad: 
V. Musamnwt Dipa liner (1931) 10 Pat. 
352, 134 I.C. 129, (’31) A.P. 442. 
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of the estate for consideration cannot be regarded as a sur- 
render {])). [ills, (e), (h) and (i)]. If there are two or more 
widows, the surrender must be by all of them (5). 

Surrender. — But the omission, due to ignorance or to oversight, of a s nail poition of 
the whole property, does not aSect the validity of the surrender when it Is otherwise 
bona fide (r). 

A surrender is not invalid merely because a small item of property, '( in the posses- 
sion of which the husband was kept out for a long time and the widow, therefore, was 
under the impression, that it did not belong to the estate, was not included in the deed (s). 

Where the husband exchanged one land for another and th deed of surrender by 
the widow mentioned the survey number of the former but the latter was actually 
delivered, the surrender was held to be valid {t). 

It is settled by long practice and confirmed by decisions that a Hindu widow can 
renounce in favour of the nearest reversioner if there be only one, or of all the 
reversioners nearest in degree if they are more than one at the moment. That is to say, 
she can, so to speak, by voluntary act operate her own death. The principle on which 
the whole transaction rests is the effacement of the widow — an effacement which in other 
circumstances is effected by actual death or by civil death — which opens the estate of 
the deceased husband to his next heirs at that date. Now, there cannot be a widow who 
is partly effaced and partly not so, and consequently there can be no surrender or 
renunciation of pari of the estate (w). The surrender may be effected by any process 
having that effect, provided that there is a bona fide and total renunciation of the widow’s 
right to hold the property. Thus a compromise between a widow and the next 
reversioner may operate as a surrender (v) [see ill. (d)]. Again the surrender need not 
bo effected by a single transfer of all the properties at the same time. It may consist 
of successive transfers provided the result at the end is a complete effacement of the 
widow (w). 

A deed of surrender is really a deed of gift and not a deed of release for purposes of 
stamp (a:). 

Surrender by widow coupled with a provision for her maintenance. — A surrender, as 
stated above, must be a bona fide surrender, not a device to divide the estate with the 
reversioner. To make an arrangement for such a device, it is not necessary that the 
lady surrendering should part with the property directly. An arrangement, by which 
the reversioner as a consideration for the surrender promised to convey a portion of the 
property to a nominee or nominees of the lady surrendering, might well fall under the 
description of a device to divide the estate. But where disputes arise between a widow 
and the next reversioner as to title to her husband’s property, and a compromise is 
entered into whereby the widow relinquishes her right of succession to the property in 
consideration of a small portion of the property being set apart for her maintenance for 
her life, the compromise is a bona fide surrender of the whole estate, and not a device to 


(p) Shanti Kumar Pal v. Mutcmidlal ManJal 

(1035) 62 Cal. 204, 156 I C. 209, ('85) A.C. 

20 . 

(q) Dulhin Parbati Kner v. Baijnath Prasad 

(1935) 14 Pat. 618. 

(r) Hari Bai Annaji v. Narayan Bari (1938) 

Bom. 723. 

(s) Brajeshwaree Daset> v. Manoranjan Datta 

(1987) 1 Cal. 619, 171 I.C. 620, (’37) 
A.C. 167. 

(t) Ramayya t,. Bapanamma (1937) Mad. 248, 

166 I.C. 153, (’37) A.M. 146. 

(m) Rangaswami v. Nachiappa (1919) 46 I.A. 72, 
79-80, 42 Mad. 523, 532, 50 I.C. 498, (’18) 
A.PC. 196. 


(i’) Bhagivat Koer v. Dhanukdhari (1919) 40 I.A. 
259, 271, 47 Cal. 466, 483, 63 I.C. 347, 
(’19) A.PC. 75 ; Surreshwar v. Mahesh- 
rani (1920) 47 I.A. 233, 48 Cal. 100 57 I.C. 
825, (’21) A.PC. 107 ; Chinnaswami v. 
Appaswami(lQlQ) 42 Mad. 25, 48 I.C. 147, 
(’19) A.M. 865 ; Angamuthu v. Varatha- 
rajulu (1918) 42 Mad. 854, 53 I.C. 386, 
(’20) A.M. 627 ; Rama Nana v. Dhondi 
(1923) 47 Bom. 678, 76 I.C. 607, (’23) A.B. 
432 ; Ram Adhar v. Ram Manohar (1923) 
45 All. 610, 73 I.C. 990, (’24) A.A. 114. 
(w) Mara v. Banso (1926) 48 All. 485, 95 I.C. 
543, (’26) A.A. 41?. 

(r) In re ’. Khetro Moni Debya (1937) 17 Pat. 
95 (F.B.), 172 I.C. 847, (’38) A.F. 33. 
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S. 197 divide it with the next reversioner (y) [ills, (d) and (e)[. This decision wa.s treated as an 
Authority in a Bombav case for the proposition that a surrender may be toUu in spit© of a 
provision for the maintenance of the widow surrendering the estate (z). \\ here the estate 

consisted of 231 acres on land and the widow reserved 42 acres thereout for her 
maintenance and purported to surrender the rest to lier daught(‘r, the next reversioner, 
it was held that tlie transaction did not amount to a valid surrender (a). here the widow 
purporting to surrender her estate reserved a life interest for herself, the Privy Council 
held that there was no valid surrender (b). In Man Sinfih v. oichikhbate (c), the 
estate was undcT the Court of Wards and the two widows were getting main- 
tenance of Its. ,625 each per mensem. The widows then purported to surrender the 
estate to the next reversioner stipulating for an increased maintenance of Ils. 2,000 
I»ei mvnscm. The Judicial Committee held that there was no bona fide surrender and 
that it was void in law [see ill. (f) ]. Where an estate was small and the income was just 
''iifficient for the maintenance of the widow and the deed of surrender stipulated that 
the entire income after the ]>aynient of laiul revenue should be paid to iicr^ it was held 
tliat no valid surnuider was possible and that it was therefore invalid (cl). 

Mot ice .- — Tile widow^'s motive in making a surrender is immatciiol. Therefore a 
surrender by Jier cannot be called into question on the ground of improper motive {d), 

(2) Surrender in favour of female revcr.sio}(crs.~A 

.surrender of the estate may be made even in favour of a 
female reversioner (c). A surrender, however, to a female 
rtiversioner does not enlarge the estate of such reversioner, but 
merely accelerates it. It does not confer on tlie female 

reversioner any larger e.state than tlie limited and qualified 
estate to which she would have succeeded had she survived 
the limited heir (/) [ill. (g)]. The estate vests in her as a 
limited owner and on her death it passes to the next reversioner. 
It cannot, however, revert to the widow, for the widow has by 
. the surrender completely effaced henself (g). 

(2 A) A widow may surrender the estate in favour of the 
next male reversioner with the consent of an intermediate female 
reviTsioner but in such a case the intermediate reversioner 
cannot reserve for herself a sub.stantial part of the property or 
sti[)idate for any benefit except what is necessary for her 


(v) Suief<hnuir v. }l(ihe\hi»ni (11)2U) 17 I. A. 
2a:5, 4s Cal. joo, :u i.c. (’2i) A.i’C. 
107 ; A’u;// v. 7V/i (11)2:1) 47 lloin. 431, 70 
I C. 2(),'., (’23) A. 11. 11)1. Sh- also linn 
(Jhioultr V. Saninmnn (181)4) 22 Cal. 354 
(not U(io(l law, rurrcit a iew— alienation 
wholly voidl ; tianiiniviy. Ktishi ('haudra 
(1901)) 14 C. W. N. 220. 21 l.C. 000 [a 
lecHion ot doubitul authority 1 ; CJmUa 
Subbmh v. miltn (1908) 31 Ma<l. 440 
IsurreiuhT ot l•ntil■o interest to revor- 
sioiitT — tiaiistVr haek by reversioner of 
oiie-tliird to widow’,-^ hio’ther pmsuaiit to 
atirei'inent at time oi sui render— surrender 
held valid I ; HamjaiifHi v. Knmti (1908) 

:U ^lad. :100 inot ho<hI law —commented 
>11 adversely I"’ ICC. in (1919) 40 l.A. 72, 
84. 42 31ad. 52:1, 537, 50 l.C. 498. (’ISX 
A.rc. 190 1 ; Sitanna v. Viianiut (1934) j 
"7 .Mad. 749, 148 l.C. 828, (’31) A. PC. 10.5, | 
where the widow reserved only 0 acres 
of land for her maintenance. 

Ixamu yaiia v. Dhoiidi Muuni (1923) 47 
Horn. 078, 70 l.C. 007, (’23) A.Il. 432, 
dissenting from Adu-fi>pa v. Tontappa \ 


(1920) 44 liom. 2.55, 55 l.C. 309, (’20) 
A. a. 345; Krishna Mahatarba v. Kaban 
Jiambhau (1944) Horn. 287. 

(iantjadkar v. Prabhudha (1932) 56 Horn. 

410, 140 l.C. 881, (’32) A.B. 025. 

Kehaii JmI v. Madho Latl (1891) 19 l.A. 
30, 10 Cal. 230. 

. . (1920) 53 l.A. 11. 5 Bat. 200. 94 T.C. 830, 
(’20) A. VC. 2, in aj)]). from (192:i) 2 Vat. 
607, 73 l.C. 822, (’23) A.V. 492. 

(cl) Ananta Kitkanth v. Lata Itupnarai/an 
(1945) Nan. 098. 

(d) Vhntla Subbiah v. Pahtri (1908) 31 Mad. 446 ; 
l^nbbuUdshmi v. Narayann lyyar (1935) i 
Mad. 150, 152 l.C. 391. (•34yA.M. 535. 
SiUnoKi V. Viranm (1934) 57 Mad. 749, 148 
l.C. 828, (’:U) A.PC. 105. 

(/) lihapal Kamw. Lachim Ktiar (1889) 11 All. 
2.53 ; liepin Beharix. Durga Charan (lOOB) 
35 Cal. 1086, 1090; linp liamx. Bewali 
(1910) 32 All. 582. 6 l.C. 541. 

(y) Sartaji v. Itamjaft (1924) 46 All. 59, 79 l.C. 
25, (’24) A. A. 166. Hut see Chengappa v. 
Bnnidugunta (1920) 43 Mad. 855, 60 l.C, 
135, (’21) A.M. 246. 
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maintenance. If she does so the surrender is invahd and 
does not bind the actual reversioner. In such a case a remote 
reversioner may file a suit for declaration to that effei^t {li), 

(3) Surrender m favour of female reversioners in F >>nthay.— 
The provisions of sub-sec. (2) do not apply to such Innales in 
Bombay as take an absolute interest in property inherited by 
them from a male, e.g., the daughter, daughter’s daughter, and 
the like. A surrender to such a femal(‘. passes the whole estate 
absolutely to her [see ill. (h)]. 

(4) Gift of whole property to a third party with consent of 
next reversioner . — There is a conflict of opinion whether a 
yift by a widow of her entire interest in the whole estate to a 
stranger with the consent of the next reversioner can be 
supported as a surrender so as to bind the actual reversioner 
at the widow’s death [s. 183 (4)]. 


(5) Where surrender follows prior alienations . — Where 
a portion of the estate was validly alienated by the widow 
for legal necessity (such as discharge of husband’s debts) 
and the remaining estate was then surrendered it was held 
that the surrender was valid (i). Where a widow alienates 
a portion of the estate inherited by her from her husband 
without legal necessity and subsequently surrenders the 
whole of her interest in the estate to the next reversioner, 
the surrender itself is valid and the reversioner is not entitled 
to immediate possession of the portion so alienated, but must 
wait for possession until her death. The reason is that though 
the alienation is not binding on the reversioner, it is binding 
on the widow for her life, and the alienee is entitled to possession 
during her lifetime (j). 

In the Calcutta case, Walmsley, J., held as above, while Page, J., htld that the 
surrender extinguished the prior alienations so as to entitle the reversioner to recover 
immediate possession of the property alienated. As to the rights of an adopted son, 
see sec. 509. 

(6) Gift of whole estate followed by surrender of whole 
estate . — It has been held by the High Court of Bombay that 
where a widow makes a gift of the whole estate to a third 


(A) Janaki Nuth Han v. Jyotuh Chandra 
Acharina Choudri (1941) Cal. 234, 193 
I.C. 419, (’41) A.C. 41, 

(i) Jlamayya v. Bapanamma (1937) Mad. 248, 

156 I.C. 153, (’37) A.M. 146. 

(j) Subbamma v. SubTai,ianyam(ldlQ) 39 Mad. 

1035, 32 I.C. 813, (’17) A.M. 473 [mort- 


«aKc without legal necessity] ; Sun- 
darasxra v. ViyiiaiMna (1925) 43 Mad. 
933, 91 I.C. 401, (’25) A.M. 126 ; Prafullc, 
V. Bhabani (1925) .52 Cal. 1018, 91 I.C. 
897, (’26) A.C. 121, per Walmsley, J. 
Tgiit] ; Larhmi Chand v. Lachho (1927) 
49 All. 334, lO'J I.C. 764, (’27) A.A. 
258 (mortgage without legal necessity]. 
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S*197 person, and afterwards surrenders the whole estate to the 
next reversioner, the surrender is in operative and invalid the 
reason given being that the widow by giving away the whole 
estate prior to the surrender put it out of her power to surrender 
her whole interest in the estate in favour of the reversioner (k). 


(7) Surreiider followed by adoption . — A valid surrender 
made by a Hindu widow of her husband’s estate to the next 
reversioner cahnot be defeated by a subsequent adoption of a 
son to lier liusband. The effect of a surrender is to vest an 
absolute estate in the reversioner, and the adopted son is not 
entitled to question it {1). It is otherwise if the surrender is 
invalid as being partial (m), or if it is invalid as in the case put 
in sub-sec. (6). 

Illustrations. 

(a) A Hindu dies leaving a widow and a daughtcr’e son. The widow surrenders her 
estate in four out of the Jive properties inherited by her from her husband to the daughter’s 
son. The surrender is not valid, for it is a surrender only of a portion of the estate : PUu 
V. Babaji (1010) 04 Bom. 105, 4 I.C. 584. 

(b) A Hindu dies leaving a widow, a daughter and a daughter’s son. The widow 
executes a deed in favour of her daughter’s son, whereby she reserves a life-interest for 
herself in her husband’s property, and declares that after her death the property shpuld 
go to the daughter’s son. This is not a valid surrender, for it is not a surrender of the 
widow's entire estate in the property. A widow can accelerate the estate of the next 
reversioner only by conveying absolutely and by destroying her life'Cstate. It is essen- 
tial that she should withdraw her own life-estate, so that the whole estate may get vested 
at once in the reversioner : Behari IaiI v. Madlio ixiZ (1891) 19 Cal. 236, 19 1. A. 30. 

(c) A dies leaving a mother M. M succeeds to A’s properties for a woman's estate. 
She then transfers by way of gift a portion of the properties inherited by her to R who 
was then the nearest reversioner. The alienation is not valid, as it is not a surrender 
of M'e entire interest in the whole estate ; Rangaswami v. Nachiappa (1919) 46 I. A. 72, 
42 Mad. 523, 50 I.C. 498, (’18) A.PC. 196. 


(d) A Hindu dies in 1872 leaving a widow and a nephew. The nephew claimed 
the property as sole survivor of the joint family and applied for a certificate to collect 
debts due to the estate of A. The widow opposed the application and alleged a parti- 
tion. The Court found that the alleged partition had not taken place and granted the 
certificate to the nephew. This decision, being given only on a question of representa- 
tion, did not preclude the widow from raising the question of title again in a suit properly 
instituted for that purpose ; but the widow accepted the decision and by an agreement 
made in 1874 she recognized the nephew’s title, and was granted by him a maintenance 
allowance which she continued to receive until her death in 1904. The nephew died in 
1894, and the estate passed under his will to B. In 1907 D claiming as the reversionary 
heir sued B t-o recover the estate. It was held by the Judicial Committee that the 
widow’s agreement of 1874, in conjunction with her acceptance of maintenance till 1904, 


{*) Sokharam Thama (VXn) 51 Bom. 1019, 
107 1.0. 265, ('27) A. B. 26. 

(1) Hama Nana v. Dhondi (1923) 47 Bom. 678, 
761.0. 607, (’23) A. B. 432 [surrender 


upheld] ; Yeshtanta v. Antu (1934) 58 
Bom. 521, 154 I.C. 252, (’34) A. B. 351. 
(w) PUu V. Babaji (1910) 34 Bom. 165, 4 I.C. 
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amounted to a complete relinquishment of the estate to the nepliew, then the next 
reversioner, and that D'a claim accordingly failed. Their Lordships of the Privy Council 
said that there was in this case a complete self-effacement by the widow which precluded 
her from asserting any further claim to the estate : Bhagvfat Koer v. Dhamikdhari Prasad 
Singh (1919) 46 I.A. 269, 47 Cal. 466, 63 I.C. 347, (’19) A.PC. 75. 

i(e) A Hindu dies leaving a widow and 4 daughters. By his will he bequeaths his 
immoveable property to the daughters. On his death the daughters take possession 
of the property under the will. The next reversioner sues the widow and daughters to 
set aside the will. The parties enter into a compromise by which the d.tughters give up 
their rights under the will, the widow surrenders all rights of succession to the immoveable 
property, and the plaintiff who by the surrender becomes entitled as next reversioner 
transfers half of the property to the daughters, and the plaintiff and the daughters each 
give a small portion of the land to the widow for her life. The compromise is a bona fide 
surrender of the whole estate, and not a device to divide it with the next reversioner. 
In the course of the judgment of the Judicial Committee said ; “ Is it then a device to 
divide the property between the lady and the reversioner ? . . . . It is here that the 
fact of the arrangement being a compromise becomes of importance. Once the bona fide is 
admitted, we have the situation of a contest under which, if decision were one way, the 
estate was carried to the daughters away from the family, and a litigation in the course 
of which the estate would probably be much diminished. The situation made it a 
perfectly good consideration for the lady in order to avoid these results to consent to 
give up her own rights by surrender . . . The conveyance of small portions of land to 
the widowed mother was unobjectionable as it was only for maintenance” : Sureshwar 
v. Maheshrani (1920) 47 I.A. 233, 238, 48 Cal. 100, 57 I.C. 325, (’21) A.PC. 107. 

(f) The widows of the late male owner who were each getting rupees 625 a month 
as maintenance from the Court of Wards which was managing the property executed a 
deed by which they purported to surrender all their rights in the property inherited from 
their husband to the next reversioner, the latter agreeing to pay to the widow Rs. 2,000 
per month for maintenance, the sum in case of default to be a charge upon the estate. 
The Privy Council, observing that there was no necessity for the surrender and that in 
49 Cal. 100 the giving of a small portion of the estate to the widow for her maintenance 
was not objectionable, held the surrender to be void in law : Man Singh v. NowIaJchbati 
(1926) 53 I.A. 11, 6 Pat. 290, 94 I.C. 830, (’26) A.PC. 2. 

(g) A Hindu governed by the Benares school of Hindu law dies leaving a widow, a 
daughter and a paternal uncle’s son. The widow surrenders her interest in the property 
inherited by her to her daughter. The surrender is valid, but since a daughter, according 
to the Benares school, takes a limited estate, the surrender will not enlarge her estate, 
in other words, she will not take the property absolutely. Th effect of the transaction 
is simply to accelerate the daughter’s succession to the property and to entitle her to 
immediate possession. On the death of the daughter the property will pass to the uncle’s 
son : Bhupal Ram v. Lachma Kuar (1888) 11 All. 253. It will not revert to the widow 
though she may then be alive. 

(h) A Hindu governed by the Bombay school dies leaving a widow, a daughter a r.d a 
nephew. In March 1911, the widow executes a deed of gift of the whole estate inherited 
by her from her husband in favour of her daughter. [A daughter in Bombay takes an 
absolute estate in the property inherited by her from her father ; therefore, sub-sec. (2) 
does not apply.] In December 1912, the daughter transfers the whole estate back to 
the widow absolutely. The daughter dies in 1915 leaving a daughter. In April 1916, 
the widow makes a gift of the entire estate to her grand-daughter. Or. the death of the 
widow the nephew claims the estate as the reversionary heir. The gift to the grand- 
daughter is valid, and the nephew is not entitled to the property. The Court said : 
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Ss. “It cannot be siiji^chtcd in the present case that in 1911, when the widow was in bad 
197, 198 health, and her widowed daughter was staying with her, it was intended to be merely 
a device to divide the estate with the reversioner”; Naru v. Tai (1923) 47 Bom. 431, 
437, 76 \r. 265, ( 23 ) A. B. 191. 

(i) A Hindu widow surrenders the whole of her estate to the next reversioner. 
At the same time the next reversioner transfers it back to the widow, and declares that 
she js the nbsoluie owner thereof, and the widow in her turn transfers part of the estate 
to the next reversioiKT. It is found that there was no dispute of any kind between 
the parties, and the* sole object was to convert the widow’s estate into an absolute estate 
in consideration of a transfer of part of the estate to the next roversioner. The trans- 
actions are not binding on the son of the next reversioner, and he is entitled to avoid 
alienations of tin* (‘state purporting to have been made by her as the ahsolufe owner 
ihvrvol : Thaknr Prasadv. Mumtn wall) ijKt Kiier({^^l) \() Bat. 352, 134 I.C. 129, (’31) 
A.r. 442. 

198. Widow’s power of management and investment.*— 

(1) A widow or other limited heir is entitled to manage the 
estate inherited by her. Her power to manage the estate is 
similar to that of a manager of an infant estate as defined 
by the Privy ('Ouneil in Hunooman Persavd v. Mussmnat 
Bahooee (n). “ A widow like a manager of the family, must be 
allowed a reasonable latitude in the exercise of her powers, 
provided, .... she acts fairly to the expectant heirs” (o). 
The Court will not interfere with her management, unless 
there is danger to the estate from the manner in which she is 
dealing with it (p) [s. 204]. 

(2) If the husband has left debts, the widow is not bound 
to apply the income of the estate in discharge of the principal, 
but is bound to pay out of the surplus of her net income, only 
the interest (q). She is entitled to sell or mortgage the 
estate for the payment of the debts. The net income is her 
own exclusive property as widow, and she is not bound either to 
save or apply it for the benefit of the reversioners. At the same 
time she is not entitled to ignore the charges which are legally 
])ayable out of the gross income such as the peisJicush and 
maintenance due to other members of the family and thereby 
add to the debts left by the husband so as to prejudice the 
reversioners (/*). 

(3) The widow is entitled to invest monies forming part 
of her husband’s estate in such securities as she thinks proper 
so as to realize the highest interest. She is not bound to 

in) 0 M.\ . lianifyiair Pershad I (/) Jaqnnnatham v. Vighnesivaradn (1932) 55 

Hun Hdhuiinor (H'id. S43, I.A. 8. Mad. 216, 134 I.C. 881, (’32) A.M. 177. 

((') I fnkdji \. I ishiut (1894) 18 lloin. .S34. 536. (/) liamu.^ami Chetti v. Mangaikarsu (1895) 18 
ir) /ldn>,d(>ss V. ,'^irimiittij U ppootnah (18.56) Mnd. \ Ih'bi Dagal Sahoo y, 

6 M.I A. 433. 1 Man Partap Singh (1904) 31 6(1. 433, 443. 
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invest in Government securities. She may lend the monies on 
a mortgage. The Court must take care not to interfere with 
or restrict her in the full enjoyment of her rights as conferred 
upon her by the Hindu law in order to prevent a possible 
danger (s). 

If the property consists of a quarry, she may work the quarry, and apply the proceeds 
for her own purposes, provided she does not exhaust the land {t). 


199. Decree against widow when binding on reversioners.— 
A widow or other limited heir represents the whole estate 
in legal proceedings relating thereto. Therefore, a decree passed 
against her and a sale of the estate in execution of such decree 
is binding not only on her, but on the reversioners, even 
though they were not parties to the suit, provided— 

(1 ) the suit was in respect of a debt or other transaction 
binding on the estate (u), and 


(2) the decree was passed against her as representing 
the estate, and not in her personal capacity (^;), 

“ unless,” as laid down by their Lordships of the Privy Council 
in the Shivagunga case (w), it could be shown that there had 
not been a fair trial of the right in that suit. ” This does not 
mean that the suit should have been contested to the eyid as 
was erroneously held in the under-mentioned cases (x). The 
widow is entitled to compromise the suit, and a decree passed 
against her, though on a compromise or on an award, binds the 
reversioners as much as a decree in a suit contested to the end, 
provided the compromise was entered into by her bona fide for 
the benefit of the estate and not for her personal advantage. 
This rests on the fundamental principle that a compromise 
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Bisu'anath v. Khantomnni (1870) 0 BcMiji. 
L.K. 747-751. 

Subba Reddi v. Chengalamma (1899) 22 Mad. 


Jitgal Kishore v, Jotendro Mohun (1884) 
10 Cal. 985, 11 I. A. 66; Jhari v. Bijai 
(1923) 45 All. 613, 74 I.C. 865, (’24) A. 
A. 109. See also Devji v. Sambhn (1900) 
24 Boin. 135 ; Vmabadra v, Marudaga 
(1911) 34 Mad. 188, 8 I.C. 1072. 

Katama Natchiar v. Raja of Shivagunga 
(1863) 9 M.I.A. 539, 543, 608 (decree oii 
Kround personal to the widow] ; Engender 
V. Kaminee (1867) 11 M.I.A. 241 ; Baijun 
V. Brij Bhookun (1878) 1 Cal. 133, 2 J.A. 
275 ; Partab Narain v. Trilokoi (1884) 11 
I. A. 197, 207, 11 Cal. 186 ; Hari Nath v. 
Mothurmohun (1894) 21 Cal. 8, 20 I. A. 
183 [decree against daughter— res judU 
caUi] ; Risal Singh v. Balwant Singh (1918) 
45 I. A. 168, 40 AH. 593, 48 I.C. 553, (’18) 
A.PC. [r«8 judicata] ; Qhelabhai v. Bai 


Javer (1913) 37 Bom. 172, 17 I.C. 866; 
Tirupatiraja v. Venkayya (1922) 45 Mad. 
504, 67 I.C. 479, (’22) A.M. 131 {l'\B.) [not 
sued in ropro.scntative character]; Sidbi 
V. Ramkrishnabhatta (1918) 42 Bom. 69, 
43 I.C. 233, (’17) A.B. 11 ; Bai Kunku v. 
Bai Jadav (1919) 43 Bom. 869, 53 I.C. 164, 
(’19) A.B. 146 [decree against widow 
on ground personal to her.self] ; Pramatha 
Nath V. Bhuban Mohan (1922) 49 C.d. 45, 
64 I.C. 980, (’22) A.C. 321 [res judicata ] ; 
Lalit Mohan v. Dayamoyi (1927) 45 Cal. 
L..r. 404, 105, I.C. 469, (’27) A.PC. 
41 [personal decree against daugiirerj. 
(ic) Katama Nat'^hiar v. Rajah of Shivagunga, 
supra, 

{x) Mahadei v. Baldeo (1908) 30 Ail. 75 ; Sheo 
Narain v. Khurgo (1882) 10 C.L.R. 
337 ; Rajlakshrni v. Katyayani (1911) 38 
Cal. 639, 672, 674, t2 I.C. 464 ; Jeram v. 
Veerbai (1903) 5 Bom. L. R. 885, 887 ; 
Ram Sarup v. Ro.m Dei (1907) 29 All. 
239, 241. 


Ss. 

198,199 



220 


HINDU LAW. 


S. 199 entered into by a Hindu widow bona fide for the benefit of the 
estate, and not for her own personal advantage, binds the 
reversioners as much as a decree against her after litigation (y). 
See s. 193. 


The suit being against the widow in a represetitative character, that is, as representing 
her husband’s estate, a decree passed against her operates as res judicata against the 
whole body of reversioners under the Code of Civil Procedure, s. 11, Expl. 6. A decree 
against the widow jn respect of a transaction entered into by her husband binds her as 
well as the reversioners ( 2 ). A decree against the widow in respect of debts contracted 
for the purpose of carrying on a money-lending business inherited from her husband 
would not be a mere personal decree but would bind the reversionary estate (a). But a 
decree passed against a widow personally though it be in respect of debt incurred for legal 
necessity, docs not bind the estate ; a sale, therefore, in execution of such a decree can 
pass no more than the life-interest of the widow (6). 

Before the Privy Council decision in Ramsuniran Prasad's case (c), there was a con- 
flict of opinion whether a consent decree or a decree on an award bound the reversioner. 
This conflict is now set at rest by that decision, and such a decree may be as binding 
as a decree in a contentious suit. 


With reference to the argument that a Hindu widow cannot compromise a suit in 
any case, Mookerjee, J., said in a Calcutta case {d) : “ The view cannot be defended on 
principle that a qualified owner like a Hindu widow, daughter, or mother is bound at her 
peril to pursue a litigation in respect of the estate in her hands, unremittingly to the 
ultimate Court of Appeal, and that she cannot bona fide effect a settlement of the matter 
in controversy, even though such compromise be in the best interest of the estate.” The 
decision in that case was approved by their Lordships of the Privy Council ioRamsumtan 
Prasad's case (c), in which their Lordships said : ‘‘ It may bo observed at once that the 
argument which would refuse authority to compromise in any case would have very 
extreme consequences, A Hindu woman migVit be party to a litigation concerning 
considerable immoveable property, might be successful in the first Court and be threatened 
with an appeal, and have then a suggestion from the adversary that if she would part 
with a single item of property or few bighas he would let the judgment stand. She 
would have if the argument w'ere sound to refuse the suggested compromise, and be 
prepared to fight the case up to the Privy Council, Or it might be put in another way. 
Her opponent could never suggest a compromise, because he would know that any com- 
promise would be upset. It would be very undesirable in the interests of property owners 
that this extreme doctrine should bo upheld, and their Lordships, after consideration 


(j/) liavisvinran Prasad v. iShyam Kuinari (1922) 

49 LA. 342, 1 Pat. 741, 69 I.C. 71, (’22) 

A. PC', 356, approving Mohendra Nath 
tihamsmnessa (1915) 19 C. W. N. 
1280, 12b:>, 27 I.C. 954, (’15) A.C. 629 ; I 
i^ubhammal v. Avudaiyammal (1907) 30 ' 
Mad. 3 [admission of debt by vldow — I 
decree on admission) ; Jthogoraju v. Ad- 1 
dippalli (1912) 85 Mad. 560, 564-565, j 
12 I.C. 123; Giir Nanak v. Jainarain j 
(1912) 34 AM. 385, 14 I.C. 814 [appeal ' 
filed by widow withdrawn] ; Mata Prasad 
Nagffhar Sahai (1925) 52 I, A. 398, 

47 All. 683, 91 I.C. 370, (’25) A.PC. 272 ! 
[compromise of suit between widow and 
next reversioner]. ! 

(:) Madiralappa Jrappa v. Svbbappa Shanka- \ 
rappa (1937) lioin. 906, 39 Bom. L. B. I 
895, 172 I.C. 184, (’37) A. B. 458. j 

(a) Borada Prasad i^’afia v. Krishna Chandra j 
.Sa^ia (1934) 38 C.W.N. 33, 151 LC. 268 , 


(’34) A.C. 414. 

Kallu V. Faiyaz (1903) 30 All. 394 ; Jugul 
Kishore v. Jotindro (1884) 11 I.A. 66, 73, 
10 Cal. 985 ; LalU Mohun v. Dayamoyi 
(1927) 29 Bom. L.R. 759, 105 I.C. 469, 
(’27) A.PC. 41 [personal decree against 
daughter] ; VasarU Kao v. Beharilal 
(1938) Nag. 382, (’38) A. N. 225 ; Shtik 
Ohasit Mian v. Thakur Panchanan Singh 
(1936) 15 Pat. 798, 166 I. C. 594, (’37) 
A.P. 58 ; Anand Rao v. Annapurndbai 
(1937) Nag. 1, (’37) A. N. 299 ; Mallikar- 
jungou'da-Mudragoioda v. Venkawa Rama- 
chandrappa (1940) Bom. 628, 191 I.C. 
280, 42 Bom. L.R. 600. 

(< ) See footnote (e) infra. 

(/) Mohendra Nath v. Shamsunnesea (1915) 21 
Cal. L. J. 157, 163, 27 I.C. 954. 

(') Rtimsumran Prassad v. Shgam Kumari 
(1922) 49 I.A. 342, 346, 1 Pat. 741, 746. 
69 I.C. 71, (’22) A.PC. 356. 
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of the authorities that have been cited to them, are glad to find that they are not driven 
to any such extreme position.” It follows from this that a decree on an av/ard (/) and 
even a consent decree (g) would bind the reversioners if the compromise was for the 
benefit of the estate. An ex parte decree also may bind the reversioners (h). 

A consent decree in a suit against widow by her husband’s bri thcrs to reco\rer 
property in her hands on the allegation that it is joint family property, in which she 
accepts that position and is satisfied with maintenance only, does not bind t he reversioners. 
The reason is that the rule in this section applies only to a widow !io represents her 
husband’s estate. The moment she admits that the property is joint, she ceases to 
represent the estate (i). A widow sued to recover properties bf longing to her husband 
and obtained a decree. In appeal the matter was ‘^••ttled and a consent decree was passed 
by which a portion of the properties was adjudged to the opposite party who executed 
the consent decree and obtained possession. The reversioners then obtained a declara- 
tion that the consent decree did not bind them. The widow then filed another suit to 
recover the properties allotted to the opposite party by the consent decree but failed. It 
was held by the Privy Council that the last decree did not affect the reversioners (j). 

A decree against a widow for mesne profits on account of trespass committed by her 
in her personal capacity can only be executed against her personally and not against her 
husband’s estate (k). But where cess was due in respect of the husband’s estate and the 
estate in the hands of the widow was sold under the Public Demands Recovery Act, it 
was held that only the widow’s interest passed to the purchaser {1). Where the widows 
sued to set aside a sale of the husband’s property for arrears of revenue, obtained a 
decree in the trial court and got possession but the decree was set aside on appeal, and 
the widows became liable for mesne profits and costs and a portion of the estate in their 
possession was sold in execution of the decree, it was held that the entire estate passed 
under the sale (w). 

Even in a case where the decree might have been executed against the whole interest 
in the estate including the reversion, if what was actually sold, was described as the 
interest of the judgment debtor, as a widow, only her interest passed (n). 

Burden of proof . — In Ramsumran Prasad's case (o) their Lordships kept it open 
whether in a case of compromise of a suit by a widow the burden lies absolutely and 
without qualification upon the reversioners impeaching the compromise to show that 
the compromise was not for the benefit of the estate. 

As to debts binding on the estate, see sec. 195. 


200. Decree in reversioner’s suit against widow and res 
judicata . — When in a suit by the next reversioner against 
a widow relative to her deceased husband’s estate an issue 


is finally determined, the issue i 


(/) Shib Deo V. Ram Prasad (1924) 40 All. 637, 
644-640, 87 I.C. 938, (’25) A.A. 79. See 
Rama v. Daji (1919) 43 Bom. 249, 48 I.C. 
125, (’18) A.B. 85. 

{(j) Subbammd v. Avudaiyammal (1907) 30 
Mad. 3. 

(A) Sarju Prasad v. Mangal (1925) 47 All. 490, 
492, 87 I.C. 294, (’25) A.A. 339. 

(i) A’innan Bahadur v. Fateh Bahadur (1930) 

52 All. 178, 126 I.C. 337, (’29) A.A. 963. 

(j) Sreemaihi Rajlakshmi Dasee v. Bhola Nath 

Hen (1938) 65 I. A. 365, (lOS?) 2 Cal. 653, 
(’38) A.PC. 254. 


res judicata in any subsequent 


(k) Maharajadhiraj Kameshwar Singh Bahadur v. 
Benimahadeb Singh (1932) 11 Fat. 430., 
134 I.C. 425, (’31) A.P. 422. 

(0 il/f. Ramjhrai Kuer v. Sheonarain Singh 
(1934) 13 Pat. 297, 155 I.C. 750, (’34) 
A.P. 609. 

(?«) Dul in Parbati Kuer v. Baijnath Prasad 
(1935) 14 Pat. 518. 

(n) Nagendrabala Dassee ' . Panchanam Mouris 

(1933) 60 Cal. 1236, 149 I.C 1053, (’34) 
A.C. 162. 

(o) (1922) 49 LA. 342, 1 Pat. 741, 69 I.C. 71, 

(’22) A.PC. 356. 
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suit by another reversioner. It is not material that the plain- 
tiff in the second suit does not claim through the plaintiff in 
the first (f). See sec. 210. 

The roasoji is that in such a suit the reversioner sues in his representative character 
and the decree' against him operates as res judicata against the whole body of reversioners 
under the Code of Civil Procedure, s. 11, Expl. 6. It is, of course, understood, in order 
that the dccrc'c may operate as res judicata that the litigation is not collusive or vitiated 
by fraud or laches on the part of the next reversioner in conducting the suit or in asserting 
his rt^'ersionary right. The reversioners will be bound by the decree even if the decree 
be a consent decree provided the compromise is prudent and reasonable. In fact the 
matter is governi'd by the same principle as that enunciated in sec. 199. 

201. Adverse possession against widow not adverse against 
next reversioner. — A person who has been in adverse possession 
for twelve years or upwards of property inherited by a widow 
from lier husband by any act or omission in her part is not 
entitled on that ground to hold it adversely as against the next 
revtTsioma- on the widow's death. The next reversioner is 
entitlcnl to recover possession of the property, if it is immovable, 
witliin tweh'o years from tlie date of the widow’s death under 
art. 141 of Schedule [ of the Indian Limitation Act, 1908 and 
if it is movable, within six years from that date under art. 120 
ot that Act (q). Nor can there be any estoppel under sec. 41 
of the Transfer of Property Act against the reversioner by 
reason of the widow’s conduct (r) [ill. (a)]. See sec. 209. 

But where a decree founded upon adverse possession has 
been obtained against the widow in lier lifetime the next 
r(‘versi()n(‘r is barred and he does not get the benefit of art. 141 
of the Limitation Act (s) [ill. (b)]. 


Ill list rat ions. 


(a) A lliiulu dies in |H()9 leaving two widows and a brother’s .son. He leaves a 
will wlu'rcby li<’ l)('(|ucatlis certain properties to trustees for dhanDii. The trustees enter 
into posse^^lon ot the ju’operties on the death of the testator. The surviving widow dies 
in ISSS, [n the same year, that is, more than ll! years after the death of the testator but 
within 12 years from tlie date of the surviving widow’s death, the brother’s son sues the 
trustees for possession of the properties, alh'ging that- the trust for dharahi is void. The 
suit is not batted even assuming that it would have been held barred if it had been 
brought liy the widow. 'J’he brother’s son, as reversioner, is entitled to sue for possession 
of the property ; if it is immovable , within 12 years, and if it is movable, within 9 years 
from the widow s death. Where th(‘ property i.s immovable, art. 141 of the Limitation 


(7)) Mitia /Vfts-df/ V. Xttges/inr Sn'mi 52 i 

I. A. 3U8, 47 All. 01 10 370, (*25) I 
A. PC. 272 [consent -derroe] ; Venkatana- \ 
rayana v. ^Subhnwnial (101.')) 42 1 A. 125 I 
38 Mad. 406, 20 l.C. 208, (’1.)) A PC. 1 
124 ; Bansidhar v. Dnlhatia (1025) 47 AU i 
.505, 87 I.C. 2.H5, (’25) A. A. 483. ) 

(9) Ranchordax v Parratibai (1800) 23 Bom. ; 
725, 26 l.A. 71; Rai v. Uttavi ' 

Bai (1029) .56 l.A. 267. 51 All. 430 i 
117 I.C. 408. (’20) A.PC. 166 ; Bankey ' 
lal Rdi/hunath (1929) 51 All. 180, 112 i 


I.C. 801, (’28) A. A. 561 ; Aurahinda Nath 
V. Manorama (1928) 55 Cal. 903, 112 I.C. 
406, (’28) A.C. 670, la no longer Kood law ; 
Badri Narayan v. Narayan Singh (1943) 
Na«. 213, 206 I.C. 335, (’43) A.N. 193. 

(') Shambn Praxad v. Mahadeo Praxad (1933) 
55 All. 554, 144 I.C. 293, (’33) A. A. 493. 


(*) Shiragunga ca.se (1863) 9 M. 1. A. 539- 
Vaithi linga v. Srirangath (1925) 52 I.a’ 
322, 48 Mad. 883, 92 I.C. 85, (’25) A. 
PC. 249. ' 
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Act applies, and where it is movable, art. 120 applies : Ranchordae v, Parvatibai (1899) Ss. 

23 Bom. 725, 26 LA. 71. 201 , 202 

(b) A Hindu belonging to the Sudra class died in 1849 leaving a widc^w A. In 
1862, A adopted li as a son to her husband and put him in possession of the properties 
inherited by her from her husband. At that date there was no person who c ould give 
B in adoption and the adoption was invalid. B died in 1864. On his ieath his nephew, 
claiming as his heir, entered into possession of the properties. The nephew died in 1881. 

On his death the nephew’s mother M entered into possession of the properties and held 
them until 1884 when A forcibly ejected her. In 1887, J/ brought a suit against A for 
possession of the properties. In 1892 a decree was passed for po.s8eBsion in favour of 
M, the Court holding that though B's adoption was invalid, M s c'aim for adverse pos- 
session for 12 years was established. A died in i"02. In 1005, the plaintiffs claiming 
to be the reversionary heirs of the original dccea.sed, sued M for possession of the properties. 

The High Court dismissed the .suit. On appeal to the Judicial Committee it was held 
that the principle of the Shiegunya case [sec s. 199] applied and that the decree of 1892 
against the widow (A) was binding upon the reversioners, the decree having been passed 
after a fair trial of the suit, and the appeal was dismissed : Vaithialinga v. Srirangath 
(1926) 52 I.A. 322, 48 Mad. 883, 92 I.C. 85, (’25) A.PC. 249. 


III-REMEDIES AGAINST UNAUTHORISED ACTS OF WIDOWS 
AND OTHER LIMITED HEIRS. 

202. Reversioners and their rights. — A reversionary heir, 
although having those contingent interests which can be 
differentiated little, if at all, from a spes smeessionis [s. 175], 
is recognized by Courts of law as having a right to demand 
that the estate be kept free from danger during its enjoyment 
by the widow or other limited heir. He may therefore sue 
to restrain a widow or other limited heir from committing waste 
or injuring the property [s. 204]. The reason why such a suit 
by a reversionary heir is allowed is that the suit is by him in a 
representative character and on behalf of all the reversioners, 
so that the corpus of the estate may pass unimpaired to those 
entitled to the reversion (t). For the same reason he may 
bring a suit for a declaration that an alienation effected by 
her is not binding on the reversion (u) [s. 205]. In both cases 
the right to sue is based on the danger to the inheritance common 
to all the reversio7iers, presumptive and contingent alike, the 
object being to forestall an injury which threatens the common 
interest of all the reversioners (v). Where a reversioner 
brings a representative suit for a declaration that an alienation 
by the widow is not binding on the reversion and dies, his 
right of suit survives not to his personal heirs but to the next 
presumptive reversioner (w). 


(0 Janaki Ammal v. Narayansami (1916) 43 
I.A. 207, 209-210, 39 Mad. 634, 638, 37 
I.C. 161, (’16) A.PC. 117. 

(o) Venkotanarayanna Suhhammal I 


I.A. 125, 128-129, 38 Mad. 406, 410-411, 
29 I.C. 298, (’1.5) A.PC. 124. 

(») Ihid. 

(m) Rameshuar v. Gar.apati Devi (1937) Lah, 
525, 166 I.C. 75.3, (’36) A. L, 652. 
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The next reversioner for the time being to the estate of a deceased Hindu, expectant 
upon the widow’s death, is not entitled to a declaration under the Specific Relief Act, 
1. 42, that he is the next reversioner, although in that capacity he has the right to sue 
on behalf of the reversioners for the protection of the estate. Where, therefore, he sues 
the widow alleging waste [s. 204], but fails to prove any wrongful act on her part, a 
declaration that he is the next reversionary heir should not be made. The reason is 
that it is impossible to predicate until the succession opens who is the reversionary 
heir of the deceased proprietor, and such a declaration, if made, might be rendered 
valueless by the development of events {x). For the same reason if A sues B solely for a 
declaration that h«; (.4) is the nearer reversioner, or that B is not a reversioner at all, the 
Court will refuse to make the declaration (y) [s. 203]. But if a reversioner sues a widow 
for an injunction to restrain waste [s. 204], or for a declaration that an alienation made 
by her is not binding on the reversion [s. 205], and the case is one in which the decree 
prayed for should be passed, the Court will pass a decree, though it may involve a finding 
that the plaintiff is a reversionary heir. Similarly, if a widow surrenders the whole 
estate to one of the reversioners [s. 197] and the plaintiffs claiming to be reversionary 
heirs equally with the grantee sue for a declaration that the surrender is not valid beyond 
the widow’s lifetime, the Court may make the declaration, though it involves a finding 
that th(' plaintiffs equally with the grantee are the next reversioners ( 2 ). 

203. Suit for a declar^on that plaintilf is next 
reversioner. — The next reversioner for the time being to 
the estate of a deceased Hindu, expectant upon the widows’ 
death, is not entitled to a declaration that he is the next re- 
versioner, although in that capacity he has the right to sue on 
behalf of the reversioners for the protection of the estate as 
stated in secs. 204 and 205 below (a). Where a suit is brought 
on behalf of reversioners for a declaration that a transaction 
by the widow is not binding on them, the defendants may 
plead that tlie person whose reversioners the plaintiffs claim to 
be was not tlie last male owner and the defendants themselves 
are the reversioners of the last male owner and the matter may 
be tried in tlie suit (6). 


Thia subject ia explained fully in the notes to sec. 202 above. 


204. Injunction to restrain waste.— Where a widow or 
other limited heir in possession of property inherited by her 
commits waste or does any act which is injurious to the 
reversion, the next reversioner may institute a suit for a injunc- 
tion restraining her from doing so. But the Court will not 


(/) (1016) 43 LA. 207. 39 Mad. 634, 37 I.C. 161, 
(*16) A. PC. 117, supra; Sheoparsan v. 
Rarrtnandan (1916) 43 I.A. 91, 43 Cal. 694, 
33 I.C. 914, (’16) A.PC. 78. 

(i) Rama Rao v. Raja of Pitapur (1919) 42 Mad. 
219, 49 I.C. 835 (’19) A.M. 871 ; Madan 
Mohan Dhur v. Th kur Sree Sree Natai 
Goiir Jew (1933) 37 C. W. N. 801, 147 I.C. 
1247, (’84) A.C. so. 


( 2 ) Saudagar Singh v. Pardip Singh (1918) 45 
I.A. 21, 45 Cal. 510, 43 I.C. 484, (’17) 
A.PC. 196. 

(i) Janaki Ammal v. Narayanasami (1916) 4S 
I A. 207, 39 Mad. 634, 37 I.C. 101, (’Ifl) 
A.PC. 117. 

0) Desu Reddiar v, Srinivasa Reddi (1986) 
59 Mad. 1052, (’36) A.M. 605. 
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grant an injunction and will not take the management of the Ss. 
property out of her hands, unless the act complained of con- 204, 205 

stitutes danger to the property ” (c). 

Where the estate comprises moveable property, and the widow has squandered part 
thereof, the Court may appoint a receiver to prevent further waste of the estate ; it may 
also direct transferees from the widow to replace the property where such property can 
be traced to their hands (d). If a widow gets bonds renewed in her own name in place of 
bonds that stood in her husband’s favour and the recitals of the new bonds show as if 
consideration was paid in cash, this is clearly waste as far as the reversioner is concerned, 
which will justify the reversioner in filing a suit against the widow for a permanent in- 
junction restraining her from withdrawing money deposited by her husband in the Post 
Office Savings Bank and directing her to renew the Post Office Cash Certificate of her 
husband or otherwise invest amounts due on them after maturity (e). See s. 179. 

No injunction can be granted to restrain a widow or other limited heir from making 
an unauthorized alienalion of the estate which she represents. Mere alienation is not 
waste. In such a case the proper remedy is to bring a suit for a declaratory decree as 
stated in the next section (/). See s. 202. 

205. Declaratory suit in cases of unauthorised aliena- 
tions.*— (i) Where a widow or other limited heir alienates 
property inherited by her in contravention of the provisions 
of section 178 , the next reversioner, though he has no interest 
higher than a chance of succession, may institute a suit in her 
lifetime for a declaration that the alienation is not binding on the 
reversion, and if the facts are proved, the Court may pass a 
decree declaring that the alienation is not valid beyond the 
lifetime of the limited heir (g) [ss. 175 , 202 ]. As to limitation, 
see sec. 208 . 


(2) The reversioners, however, are not bound to institute 
a declaratory suit. They are not obliged to take any action 
in the lifetime of the limited heir. They may wait until the 
estate vests in them on her death, and then sue the alienee for 
possession of the property {h). As to limitation, see s. 209 . 

If a widow, without the consent of tho reversioners, alienates her husband’s pro- 
perty for purposes not sanctioned by law, tho reversioners are entitled to bring a 


(c) Hurrydoss v. SreemuUy Uppoomah (1856) 
6 M.I.A. 433; Kathama Nacthiar v. 
Doraisinga (1875) 2 I.A. 169, 191, 15 
Benj?. L. R. 83, 119 ; Renka v. Bhola Nath 
(1916) 37 >11. 177, 28 I.C. 896, (’15) A.A. 
207 ; Janaki Ammal v. Narayanasami 
(1916) 43 I.A. 207, 39 Mad. 634, 37 I.C, 
161, (’16) A.PO. 117. As to prospective 
waste, see Ghambhirmal v. Uamirmal 
(1897) 21 Bom. 747, at p. 749. See 
^ Specific Relief Act, 1877, s. 64, ill, (m). 
(a) Venkanna v. Narasimham (1921) 44 Mad. 
, ^ 984, 66 T.C. 10. (’21) A.M. 234. 

(e) SAeo Dot Pandey v. Mtt. Ram Kali (1936) 
11 Luck. 608, 168 I.C, 801, (’36) A.O. 4. 


(/) I$ri Dut V. Uambvdi (1884) 10 Cal. 324, 332. 
10 I.A. 150. 

({^) Ooolah Singh v. Kurun Singh (1871) 14 M. 
I.A. 176 ; Jurmona v. Bamamondari 
(1876) 1 Cal. 289, 3 I.A. 72 ; Isri Dut v. 
Hunsbuti (1883) 10 Cal. 324, 10 I.A. 
150; Saudagar Singh v. Pardip Singh 
(1918) 45 I.A. 21, 45 Cal. 510, 43 I.C. 484, 
(’17) A.PC. 196, Specific Relief Act, 1877, 
g. 42, 111. (e). 

(A) Bijoy Qopal v. Krishna (1907) 34 Cal. 329, 
34 I.A. 87 ; Mesraw v. Oirjanundan (1908) 
12 C.W.l^. 857 ; Raghubir Singh v. Jethu 
(1023) 2 Pat. 171, 70 I.C. 290, (’23) A.P. 
130. 
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Ss. declaratory suit against her (i). See a. 202 and notes, its to the effect of a decree 
205.207 in a declaratory suit, see s. 210 below. 

CaurUu—k suit by a reversioner after the widow’s death for a declaration that 
an alienation made by the widow is not binding on him and for pos8e.s.sion is governed 
by s. 7 (b) of the Oourt-fees Act, 1870 [suit for possession], and not by s. 7 (iv) (c) [de- 
claratory suit]. The reason is that the reversioner is entitled to treat the ahena- 
tion as a nullity and is not bound to ask fora declaration that the alienation is void (J). 

206. Will by widow of property inherited by her from 
her husbffnd. — The execution of a will by a widow or other 
limited heir purporting to dispose of property in which slie 
takes a limited interest affords, as a general rule, no sufficient 
reason for granting a declaratory decree {k). 

The reason is that a will made by a limited heir purporting to dispose of property 
inherited by her from a male docs not operate as an alionaiion of the property. It is no 
more than an assertion, and a declaratory suit does not lie for the setting aside of a mere 
assertion {!). For the same reason, where a widow executes a deed by which she ac- 
knowledges that A.B. is the next reversioner, which in fact he is not, the Court will 
refuse to entertain a suit for a declaration by a person claiming to bo the next reversioner 
that the deed is not binding on the estate im). But where a widow claims property which 
really furm.s part of her husband’s estate as her absolute property, alleging that she got it 
under a will of her husband’s brother who had treated the property as his own, a suit 
will lie at the instance of the next reversioner for a declaration that the property belongs 
to the husband’s estate and that she has no more than a widow’s estate in it (w). 

207. Who may sue for injunction or for declaratory 
decree. — It is not the law that any one who may have a 
possibility of succeeding on the death of a widow or other 
limited heir can maintain a suit for an injunction or for a 
declaratory decree ; for otherwise every one in the line of 
succession, however remote, would have a right to sue. The 
right to sue rests in tlie first instance with the next reversioner. 
The reversioner next after him is not entitled to sue (o), unless — 

(i) the next reversioner refuses without sufficient 
cause to institute proceedings, or has concurred in 
the act alleged to be wrongful, or has colluded 


p ) 10 (’ill. :v24, lo i. a. 150, itiG, 

157, supra. 

Ram Sumran v. Goi'ind Das (1923) 2 Pat. 
125, 6S I (’. 700. (’22) A.P. 61.5 [F.ll.l. 

Thakurain Jaipal v. Bhaiya Inder (1904) 
31 I. A. 67, 26 All. 238; Umrao Kunwar 
V. Badri (1915) 37 All. 422, 29 l.C. 302, 
(‘15) A. A. 252 ; Gauqa v. Kanhai ImI (1919) 
41 All. 154. 47 1,(’ 2-22. ('18) A A. 15 ; Das 
Mai V. Bam Chnud (1923) 4 Lah. 110, 
76 I.G. 946. (’23) A.L. 406. 

Rajah Nilimmey Biiitjh v. Kallu Chum (1874) 
23 W.K. 150. 

Das Mai v. Ram Chund (1923) 4 l.ah. 116, 
76 l.C. 946, (’23) A.L. 406. 

Sitrayya v. Subhainma (1920) 43 Mail. 4, 53 
498, (’20) A.M. 361. 

Rani Anand Koer v. The Court of Wards 


(1881) 6 Cal. 764, 8 I.A. 14 ; Meguh 
Rai V. Ram Khelavan (1913) 35 All. 326, 
9 l.C. 814 ; Oummanan v. Jahangira 
(1918) 40 All. 518; 46 I. C. 186, (’18) 
A. A. 392 ; Ahinash v. Uarinath (1905) 
32 Cal. 62 [not ^'ood law on the point 
of limitation, see s. 208] ; Mussammat 
Viramvali v. Kundan Lai (1928) 9 Lah. 
106, 112 l.C. 35, (’28) A. L, 267 ; Shankar 
V. Zaghoba (1939) Na?. 383 ; Matru Mai 
V. Meheri Kunwar (1940) All. 416, 189 
l.C. 600, (’40) A.S. 311, (1940) A.L.J. 
403. 13 I. it. 106; Lalta Prasad v. 

Dwarka Prasad (1941) All. 598, 195 l.C. 
492, (’41) A.A. 313, (1941) A.L.J. 392; 
Raja Seeilo Baksh Singh v. Babu Surrendra 
Bikram Singh (1943) 18 Luck. 521, 205 
l.C. 585, (’43) A.O. 68. 
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with the limited heir, or is precluded from suing 
by his own act or conduct (7)), or is from poverty 
not in a position to sue (5) ; or 

(ii) according to the Calcutta (r), Madras (5), and 
Patna (t) decisions, the next reversions 1 is herself 
a female and entitled to a limited interest only. 
The same view has been taken by the Allahabad 
High Court in some cases (u), in other cases it has 
been held that the mere fact that tlie next rever- 
sioner is a female docs not give any right of suit to 
the more distant reversioner, unless it be shown 
that slie was acting in collusion with the widow 
or other limited heir whose act is impeached (v). 

In one case it was held that this rule is not absolute and that there may be circum- 
stances under which the distant reversioner may be permitted to sue where the immediate 
reversioner is a female and in that ease the declaration was granted (w). 


Parties to suit . — In a case where a suit is brought by a remote reversioner, upon a 
plaint stating the circumstances under which he has such claims to sue, the Court must 
exercise a judicial discretion in determining whether he is entitled to sue, and would 
probably require the next reversioner to be made a party to the suit. Where the plaintiff 
brought the suit claiming to be the next reversioner and the whole case was tried by the 
lower courts which declared that the alienation by the widow was not valid beyond her 
lifetime and in Second Appeal the High Court found that on account of Act II of 1929, 
the plaintiff was not the nearevst reversioner, a sister’s son having come into existence 
after the institution of the suit, it was held that the suit ought not to be dismissed but 
the ca.se should be sent back for disposal after making the si.ster’s son a party and getting 
a proper guardian appointed for him (a:). Hut where the plaintiff sues as the next 
reversioner, it is improper to read into the plaint an allegation that he is bringing the 
suit as a remote reversioner becau.se the nearer reversioners have either precluded them- 
selves from bringing the suit or have refused to do so {y). 

Where a suit is brought by the next reversioner, there is nothing to preclude a remote 
reversioner from joining or asking to be joined in the .suit, or even obtaining the conduct 


(p) Eooer Goolab Singh v. Rao Kitrun Singh 
(1871) 14 M.I.A. 17ft ; Rao Knrun Singh v. 
Nawub Mahomed (1871) 14 M.l.A. 187, 
193 ; Bakhtawar v. Bhagwana (1910) 
32 All. 176, .ft I.C. 270 [gift with consent 
of next reversioner] ; Raja Dei v. Umed 
Singh (1912) 34 All. 207, 13 I.C. ti32; 
Qhisiawan v. Mst. Raj Kummari (1921) 
43 All. 534, 63 I.C. 556, (’21) A. A. .33 
[sale with consent of next reversioner]; 
Bhikaji v. Jagannath (1873) 10 Boin. 

H. C. 351 [waiver]. 

(?) Mata Pramd v. Nageshar Sahai (1925) 52 

I. A. 398, 47 All. 883, 91 I.C. 370, (’25) 
A.PC. 272. 

(r) Abinash v. Ilarinath (1905) 32 Cal. 62. 

(«) Chidambara v. Nallammal (1910) 33 Mad. 
410, 5 I.C. 184. 

(0 Ramyad v. Rambhilhara (1919) 4 Pat. L. J. 

734, 54 I.C. 357, (’20) A.P. 514. 

(u) Balgobind v. Ram Kumar (1884) 6 All. 431 ; 


Lakhpati v. Rambodh (1915) 37 All. 3.50, 
352, 29 I.C. 218, (’15) A.. 4. 255. 

Ishwar V. Janki (1893) 15 All. 132 ; Madari 
V. Malki (1884) 6 All. 428 ; Oumanan v. 
Jahangira (1918) 40 All. 518, 46 I.C. 186, 
(’18) A. A. 393. See also Tekchand v. 
.So»»an (1916) Punj. Roc. No. 27, 
34 I.C. 831, (’16) A.L. 265. 

{w) Deoki v. Jwala Pramd (1928) 50 All. 678, 
113 I.C. 737, (’28) A. A. 216. 

(z) Lakshmi v. Anantarima (1937) Mad. 948. 

171 1. C. 7, (’37) A.M. 69 ). 

(i) Rani Anand Koer v. The Court of Wards 
(1881) 6 Cal. 764, 7^2-773, 8 I.A. 14 ; 
Meghu Rai v. Ram Khelnwan (1913) 35 
All. 326, 19 I.C. 814 ; Jhandu v. Tarif 
(1915) 37 All. 45, 27 I.C. 892, (’14) A.PC. 
34 ; Siia Saran v. Jajat (1927) 49 All. 815, 
102 I.C. 296, (’27) A, A. 811 ; Mussammat 
Viranwali v. Kune, an Lai (1928) 9 Lah. 
106, 112 I.C. 35, ( 28) A.L. 267. 
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Ss, the suit on proof of laches on the part of the plaintiff or collusion between him and the 

207.208 widow ( 2 ), as for instance, an attempt to compromise the suit with the widow in appeal 

after the lower coiiit had passed a decree granting the declaration prayed for in the suit (a). 

Minor re.rcrsioncr.—£he. fact that the next reversioner is a minor will not justify 
a suit by a more distant reversioner. The reason is that a minor can bring a suit by 
a next friiuid (/>). 

Np.rl rn'prsiotifr refusing to sue. — Where a Hindu was induced by his wife to execute 
a fictitious mortgage of his property to her nephew, and she, after his death, refused to 
take any action 'in the matter, it was held that the next reversioner was entitled to bring 
a suit for a declaration that the mortgage was fictitious and did not affect his interest 
in the propf'ity (c). 

Persons entitled to impeach unauthorized alienations by widow. — Sec sec. 185A. 

208. Declaratory suits and limitation. — (/) A suit by 
a rcv(‘rsioner for a declaration that an alienation made by a 
widow or otliiu* limited heir is void except for her life must be 
brou^dit within 12 years from the date of the alienation [the 
Indian Limitation Act, 1908, Sch. I, art. 125] but a suit 
by a Hindu for a declaration that the alienations made by a 
Hindu female who has a life estate by virtue of a transfer or 
grant inter vivos or by virtue of a bequest are void and are not 
binding on him as the next reversioner of the last male owner is 
govenu‘d by Art. 120 and not by Art. 125 (d), differing from 
the Lahore High Court (c). 


(2) Such a suit is a representative suit on behalf of all 
the reversioiKTs, then existing or thereafter to be born, and 
all of them have but a single cause of action, which arises on 
the flate of the alienation. Hence if no suit is brought by the 
existing reversioners within 12 years, and their right to sue is 
barnnl by limitation, reversioners thereafter born arc equally 
barred (/). 


It was held in some cases that because reversioners derived title from the last owner 
and not from eaeh other, they had each an independent cau.se of action. But this view 
wa.8 pronounced to be unsound by Sir Barnes Peacock so far back as 1868 {g). The 
ground of the decision was that the right of the next reversioner to bring a declaratory 


(z) Venkatananiyana v. ISubbajnal (1015) 42 
I. A. 125.' 38 Mad. 406, 20 l.C. 208, (’15) 
A. IT. 124. 

(d) Uokulananda Ilarichandan v.Isu'ar Chhotrai 
(1936) 15 Pat. 370, 166 1. C. 342, (’.,7) 
A. P. 11. 

Kali Charam v. Eageshra (1025) 47 All. 020, 
80 l.C. 374, (’25) A. A. 685. 

Suraj Mai v. Xathtva (1023) 45 All. 255, 76 
l.C. 983. (’23) A.A. 161. 

Kanbi/a Lai Mimr v. Mst. Hira Bibi (1036) 
15 Pat. 151, 163 l.C. 940, (’36) A. P. 323. 

Mt. yandan v. Wazira (1927) 8 Lah. 215 ; 


Mt. \Mdyavati v. Mt. Rahmat Bi (’37) 
A. Lah. 760. 

(/) Varamma v. Gapaladasayya (1918) 41 Mad. 
6.50, 46T. C. 202,09) A.M. Oil (F.B.), 
approv»‘(l, and ratio decidendi followed In 
Ketiho Prasad v. Shco Pargash (1922) 44 
All. 10, 29, 64 l.C. 248, (’22) A.A. 301 
(F.IL) ; Chhaganram v. Bai Motigavri 
(1890) 14 Born. 1900 ; Jamnabi v. Dharsey 
(1902) 4 Bom. L.R. 893 [adoption]; 
Chiragh Din v. Abdullah (1925) 6 Lah. 
405, 90 l.C. 1022, (’25) A.L. 654. 

(g) yobin Chunder v. Issur Chunder (1868) 9 
W.R. 505, 509. 
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suit is based on the danger to the inheritance common to all the reversioners, presumptive 
and contingent alike, and there is therefore one cause of action common to them all {h). 
See sec. 202. 

The High Court of Calcutta has held that what bars the next reversioner does not 
bar the contingent reversioner (i). Tn one of these cases a daughter while a minor 
succeeded to her father’s estate. X. Y. was appointed guardian of her property. In 1897 
X.Y. sold one of the properties to A.B. The daughter did not take any steps to set 
aside the alienation after she attained majority. Tn 1916 the plainlid who was the 
minor son of another daughter sued A.B. for a declaration that the sale was not binding 
on the estate after the death of the daughter, i.e., his mother's sister. It was held that 
art. 120, and not art. 125, of the Indian Limitation Act, 1908, applied to the case, and 
that the suit was not time-barred (j). 


209. Reversioner’s suit for possession and limitation.— A suit 
by reversioners, entitled to succeed to the estate on the death 
of a widow or other limited heir, for possession of immoveable 
property from an alienee from her must be brought within 
twelve years from her death [the Indian Limitation Act, 1908, 
Sell. I, art. 141], and of moveable property, within six years 
from that date {k) [ib., art, 120]. See sec. 205 (2). 


The reversioner may sue for possession without suing to have the alienation set 
aside. The reason is that he is entitled to treat the unauthorized alienation as a nullity 
without the intervention of any Court(i). 

Article 141 of Schedule 1 of the Indian Limitation Act, 1908, referred to in this 
section provides a period of 12 years for a suit for possession of immoveable property 
by a Hindu entitled to possession of such property on the death of a Hindu female. In an 
award arising out of a dispute between a widow and her husband’s brothers, certain 
properties were given to her fjr maintenance and it was provided that she should forfeit 
her right to the properties if she became uncha.ste. The widow became unchaste in 1910 
or 1912 and died in 1929. It was held that a suit brought in 1932, that is, within 12 years 
after her death was in time under art. 141 on the ground that the reversioners are entitled 
to waive the benefit of the forfeiture (m). For an application of this art. 141 , see sec. 201. 

210. Decree in suit between next reversioner and alienee 
and res judicata. — A suit by the next reversioner against the 
widow or other limited heir and an alienee from her for a 
declaration that the alienation is not binding on the reversioner 
is a representative suit on behalf of all the reversioners, and 
a decree fairly and properly passed in such a suit, whether it is 
for or against the next reversioner, operates as res judicafxi 
between not only the next reversioner but the whole body of 
reversioners on the one hand and the alienee and his represen- 


co 


(0 

(j) 

ii) 


Maia Prasad v. Nageshar Sahai (19‘25) 52 
I.A. 398, 410-411, 47 All. 883, 893-894, 
91 I.C. 370, 1*25) A.PC. 272. 

Abinash v. Hannath (1905) 32 Cal. 62 ; Das 
Ram V. Tirtha Nath (1924) 51 Cal. 101, 
108-109, 81 I.C. 522, ('24) A.C. 481. 
(1924) 51 Cal. 101, 81 IC. 622, (*24) A.C. 
481, supra. 

Bijoy Go pal v. Krishna (1907) 34 Cal. 329, 
34 I. A. 87 ; Ranchordas v. Parvatibai 


(1899) 23 Bom. 725, 26 I.A. 71 ; Ram Dei 
V. Abu Jafar (1905) 27 All. 494 ; Rakhma- 
bai V. Keshav (1907) 31 Bom. 1. 

(!) (1907) 34 Cal. 329, 34 I A. 87, supra ; Obala 
Kondama v. Kandasimi (1924) 51 I. A. 
145, 152, 47 Mad. Ibl, 189, 79 I. C. 961, 
(’24) A.PC. 56. 

(m) Rashik Lai v. Radhu Dulaiya (1937) All. 
424, 169 I.C. 586, (’37) A.A. 268. 
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Ss. tatives on the other (n). This principle applies also when a 

210,211 creditor ol)tains a decree against a widow and attaches pro- 

perties inherited by her from her husband ; in such a case 
if tlie reversioner brings a suit for the release of the property 
on the ground that debts were not incurred for legal necessity 
and ther(dbre not binding on the reversion, a fresh suit by him 
for a declaration that the sale of the property in execution is 
not bindirig^on Jiim is res judicata (o). 

Illustrations. 

(a) A Hindu dies leaving a widow, a brother, and a paternal uncle. The widow 
sella property inherited by her from her husband to A, and delivers possession of the 
property to him. The brother as next reversioner sues the widow and A for a declaration 
that the sale is not valid beyotid the widow’s lifetime, and a decree is passed in favour of 
the brother. After the di'crce the widow dies, and then the brother. The uncle de- 
mands possession of the property from A, but A fails to deliver possession. The uncle 
sues A for possi'ssion. .1 is precluded from contending that the sale was valid, and 
the iinele is (‘utitled to poss(*ssi(ni. 

(b) If in the ease ])ut in ill. (a), the brother's suit is dismissed and the alienation 
is upheld, the uncle will lie precluded from bringing a fresh suit against A for a declaration 
that the alienation is not binding on him. The decree of dismissal operates as res judicata 
against the uneh'!, who is the ultimate reversioner, though he ivas not a parly e.o nomine 
to the brother's suit, and the alienee is (uititled to the benefit of the decree. It may seem 
hard at first sight that a decree against the next reversioner, whose interest is merely 
presumptive and may lu'ver mature as when ho dies before the widow, should operate 
as res judicata against the ultimate reversioner at the widow's death, for the decree 
might have been obtained by fraud or collusion. But the hardship is not real, for the 
decree in such a ease may lx* s('t aside at the .suit of the ultimate reversioner (p). 

A decree against the next reversioner in respect of an alienation by the widow of 
property X to .1 doi's not bar a .suit by the reversioner in respect of an alienation of 
property Y to Ji {g). 

For the reason of the rule contained in this .section, see s. 202. The same principle 
applies to a suit by the next reversioner for a declaration that an adoption is invalid- 
If a decree is passed again.st him, it i.s binding on the ultimate reversioner (r). The 
matter is really governed by the Code of Civil Brocedure, 1908, s. 11, Expln. 6, which 
relates to res judicata in a representative suit. As to decrees against limited heirs see 
s. 199. 

211. Adverse possession by widow. (7) Property 
acquired by a Iliiidu widow or other limited heir by adverse 
j)o.ssessiou [Iiuliaii Limitation Act, 1908, sch. i, art. 144], 
ot wliieli slie took and retained possession absolutely in her 

(«) Kes/io Pramd v. Sheo Praqnsh (1024) .'il I.A. | 
llHI, 46 All. 831, 82 I (’. 062, (’24) A. ( 
rth 247, fer iu*.\t revorsionorl. ' 

nflg. (1022) 44 AH. 10, 64 I.C. 248 (’22) 

A. A. 301 (L. 1$); rramatha v. lihutnin 
(1022) 40 ( al. 45, 64 l.C. 080, (*22) A.C. 

321, [deert'o against next mversioner] ; 

Khn\r Muhammad v. Umar (1024) .5 
Lab, 421, 84 I. C. 477, (’2,5) A. L. 89, 

[derree against next revensionerj, 

(o) Mat. Strthabai v. Ilari (1938) Nag. 498 


( JO) A. IN. 4U1. 

(p) Keshu Prasad v. Sheo Praqash (1924) 51 I.A 

(q) Thaknr Sirujh v. Mst. Ultam (1929) 10 Lah 

613, 118 l.C. 449, (’29) A.L. 295. 

(0 Chmiwlu V. Chmivolu (1906) 29 Mad. 390 
[h.lLl; Ookidaruind Harichandan v. Iswar 
CMotrai (19.36) 15 Pat. 379, 166 l.C. 342. 
( 37) A. P. 11. 
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own right, for twelve years or upwards is her stridhana, and 
she may dispose of it by deed or will ; on her death intestate 
it descends to her stridhana heirs (s). But if the property 
acquired by adverse possession was claimed and held by her 
not in her own right, but as a widow representing her husband’s 
estate, it is not her stridhana, but an accretion to her husband’s 
estate, and in it she takes no more than a widow’s estate, and 
it descends on her death to her husband’s heirs (t). The 
possession of a person who is not the widow of the last male 
owner but is the widow of an another member of the family 
is prima facie adverse but if she claims the estate only by 
inheritance she must be deemed to be claiming only a limited 
estate (u). Tlius, where a Hindu widow in the enjoyment 
of her husband’s estate as heir remarried and had thereby 
forfeited her title to the estate, but continued in possession 
without asserting any change in the character of her possession, 
she acquires title by prescription only to a widow’s estate and 
not to an absolute estate (v). 


Tt has accordingly been held that where a Hindu dies leaving a son and a widow 
and the widow who is entitled to maintenance only out of her husband’s estate takes 
and retains possession of property belonging to her husband’s estate adversely to the 
son, the property is her stridhana, unless it is clearly shown that when she took posses- 
sion, she professed to do it as claiming only the limited estate of a widow. “ The son 
having the title, she could not take possession excluding him, unless she intended to 
take an adverse possession, a possession to which she was not in any way entitled” {w). 
Similarly where a widow takes possession of the estate of her husband’s uncle to which 
her husband’s grandsons arc entitled (a:), or takes possession of the estate of her husband’s 
brother to which the brother’s heirs are entitled (y), and holds it adversely against the 
rightful heirs, the property is her stridhana. In a Privy Council case where a Hindu 
widow executed a deed of gift of property which .she held absolutely under a will from 
her husband in favour of her daughter, which gift was not valid as the deed was not 
regi.stered, but the daughter remained in adverse ])08session of the property for upwards 
of 12 years, it was held that the property was her stridhana and that it did not pass 
on her death to her father’s heirs (z). 

(2) The possession of a portion of the joint family estate 
by the widow of a member of a joint Hindu family governed by 


(«) Lacchan Kunwar v. Manorath Ram (1895) 
22 Cal. 445 [V. C.l ; Varada Pillai v. 
Jeeverathnammal (1920) 43 Mad. 244, 46 
I. A. 285, 53 I.C. 9U1, (’19) A.PC. 44; Bansi- 
dhar v. Dulhaiia (1925) 47 All. 505, 87 I.C. 
235, (’25) A. A. 483 ; Rikhdeo v. Sukkdeo 
(1927) 49 All. 713, 102 I.C. 175, (’28) 
A.A. 45 ; Sura} Balli v. Tilakdhari (1928) 
7 Pat. 163, 107 I.C. 151, (’28) A.P. 220; 
Mummmat Maluka v. Pateshar 0926) 1 
Luck. 273, 295-296, 96 I.C. 672, (’26) A. 
0. 371. 

(0 LajwarUi v. Safa Ckand (1924) 51 I. A. 171, 
5 Lah. 192, 80 I.C. 788, (’24) A.PC. 121; 
Paiipal Singh v. Rampal Singh (1940) 15 
Luck. 112, 185 I.C. 157, (’40) A.O. 63. 


(m) Chandrabali Pathak v. Bhagwanpra'tad 
Pande (1944) All. 533. 

(v) Parbaii v. Ram Prasad (1932) 7 Luck. 320, 
141 I.C. 831, (’33) A.O. 92. 

{w) Lacchan Kunwar v. Manorath Ram (1895) 22 
Cal 445, 449; (1925) 47 All. 505, 87 I C. 
235, (’25) A.A. 483, supra. 

{x) Rikdeo V. Sukhdeo (1927> 49 All. 713, 102 
I.C. 175, (’28) A.A. 45. 

{y) Sura} Balli v. Tilakdhari (1928) 7 Pat. 163, 
107 I.C. 151, (’28) A.P. 220. 

(z) Varada Pillai v. Jeeve-'othnammal (1920) 46 
I.A. 285, 43 Mad. 244, 53 I.C. 901 ; Mst. 
Maluka v. Pateshar (1926) 1 Luck. 273, 96 
I.C. 672, (’26) A. 0. 371, supra. 
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S. 211 the Mitaksliara law, as of right, for twelve years or upwards, 
as for instance, where mutation has been effected in her name 
and she remains in continuous possession, bars the claims of the 
other members of the family (a). The reason is that on the 
death of an undivided member of a joint family, the joint 
family [)roperty passes to the other members of the family by 
survivorship, and the widow is not entitled to anything more 
than maintenance out of the joint family property ; her 
possession, therefore, would be adverse to the other members 
unless it was in lieu of maintenance under an arrangement 
with them (6). See sec. 133. But a widow having obtained 
possession of property unden an arrangement with her husband's 
brothers granting her a widow's estate, cannot by any act or 
declaration of her own acquire title by prescription. Cf. S. 
17C (7) (c). 


(«) Vandd Ad^a Shankar Tmin v Mst. Chandra- i 
rath (limf)) 10 Luck. 35, 150 I. C 519, 
('34) A (). 2(15. 

(ft) Sham Koer v. l)ah Koer (1902) 29 LA. 1.32, 

29 Cal 00 L Satgur Pranhad y. Kishore Lai 
(1919) 40 I. A. 197, 42 All. 152, 65 1. C 
486, (’19) A. PC. 60 ; Uman Shankar v. 


Mnsammat Aisha (1923) 45 All, 729, T4 
l.C. 869, (’24) A.A, 88; Kali Charan v. 
Piari (1924) 46 All. 769, 83 l.C. 754, (’24) 
A.A. 740. 

Hafihiklal v. Radha Dulaiya (1937) All. 
424, 169 l.C. 586, (’37) A.A. 268. 



233 


CHAPTER XII. 

COPARCENERS AND COPARCENARY PROPERTY— 
MITAKSHARA LAW. 


1. Coparceners — secs. 212-217. 

2. Coparcenary property— secs. 218-234. 

3. Management and enjoyment of Coparcenary property — secs. 235-252. 

4. Alienation of Coparcenary property — secs. 253-255. 

5. Alienation of undivided coparcenary interest — sexs. 256-266. 

6. Setting aside alienations — secs. 267-270. 

I. COPARCENERS. 

212. Joint Hindu family. — (i) A joint Hindu family con- 
sists of all persons lineally descended from a common ancestor, 
and include their wives and unmarried daughters (d). A 
daughter ceases to be a member of her father’s family on 
marriage, and becomes a member of her husband’s family. 

(2) The joint and undivided family is the normal con- 
dition of Hindu society. An undivided Hindu family is ordi- 
narily joint not only in estate, but also in food and worship (e). 
The existence of joint estate is not an essential requisite to 
constitute a joint family and a family which does not own any 
property may nevertheless be joint (/). Where there is joint 
estate, and the members of the family become separate in estate, 
the family ceases to be joint. Mere severance in food and 
worship does not operate as a separation (g). 

Possession of joint family property is not a necessary requisite for the constitution 
of a joint Hindu family. Hindus get a joint family status by birth, and the joint family 
property is only an adjunct of the joint family (4). 

Almost every Hindu family has a family idol which is the joint property of the family. 
As to the worship of family idols on partition, see notes to s. 303. 

213. Hindu coparcenary. — A Hindu coparcenary is a 
much narrower body than the joint family. It includes only 
those persons who acquire by birth an interest in the joint or 
coparcenary property {i). These are the sons, grandsons and 


(d) Commissioner of Income Tax v. Luxmi- 

narayan (1935) 69 Bom. 618, 37 Bom. 
L. 11. 692, 169 I.C. 424, (’35) A.B. 412. 

(e) Sri Raghunadha v. Brozo Kishoro (1876) 

1 Mad. 69, 81, 3 LA. 154. 

(/) Janakiram v, Nagamony (1926) 49 Mad. 98, 
103, 115, 93 I.C. 662, (*26) A.M. 273 ; 
Lalias v. Motibai (1908) 10 Bom. L. E. 
175 ; Pandit Mohanlal v, Pandit Ramdayal 


(1941) 16 Luck. 708, 194 I.C. 61, (’41) A.O. 
331. 

ig) Chowdhry Oanesh Dutt v. Jewach (1904) 
31 Cal. 262, 31 I.A. 10. 

(A) (1926) 49 Mad. 98, 103, 115, 93 I.C. 662, 
(’26) A.M. 273, supra 

(i) Commissioner of Income Tax v. Luxmi- 
narayan (1935) 59 Bom. 618, 37 Bora. 
L. E. 692, 159 I.C. 424, (’35) A.B. 412. 


Ss. 

212,213 
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S. 213 great-grandsons of the JioMer of the joint property for to 
time being, in other words, tJie three generations next to the 
holder in unbroken male descent. See s. 217. 

To understand the formation of a coparcenary, it is important to note the distinc- 
tion between ancestral j)roperty and separate property. Property inherited by a Hindu 
from his father, fnther'n father or father’s father’.? father, is a ncesfmf property. Property 
inheritef] by him from other relations is his separate property. The essential feature of 
ancestral property is that if the person inheriting it has sons, grandsons or great-grand- 
sons, they becoL'ie joint owners with him. They become entitled to it by reason of their 
birth (j). T’hus if A, who has a son B, inherits property from his father, it becomes ances- 
tral in his hands, and though A, as the head of the family, is entitled to hold and manage 
the property, B is entitled to an equal interest in the property with his father {A), and 
to enjoy it in common with him. B can therefore restrain his father frojn alienating it 
except in the special ea.ses where such alienation is allowed by law, and he can enforce 
fsirtilion of it against his father. On his father’s death, he takes the property by right 
of survivorship and not by succession. It is otherwise, however, as to separate property. 
A man is the absolute owner of property inherited by him from his brother, uncle, etc. 
His son does not ae(piire an interest in it by birth, and on his death it passes to the son 
not by survivorship but by succession. Thus if A inherits property from his brother, it is 
his separate property, and it is absolutely at his disposal. His son B ac<iuires no interest 
in it by birth, and ho cannot claim a partition of it, nor can ho restrain A from alienating 
it. The sam(^ rule applies to the self -acquired property of a Hindu. But it is of the utmost 
importance to remember that separate or self-acquired property, once it descends to the 
male issue of the owner, becomes ancestral in the hands of the male issue who inherits it. 
'J’hus if A owns separate or self-ac(uiired property, it will pass on his death to his son B 
as his heir. But in the hands of B it is ancestral property as regards his sons. The 
result is that if B has a son C, C takes an interest in it by reason of his birth, and he can 
restrain B from alienating it, and can enforce a partition of it as against B. 

Ancestral property is a .species of coparcenary property. We have stated above 
that if a Hindu inherits property from his father, it becomes ancestral in his hands as 
regards his son. In sueli a case it is said that the son becomes a coparcener with the 
father as regards the property so inherited, and the coparcenary consists of the father and 
f-lie sou. But this does not mean that a coparcenary can consist only of a father and his 
si)n3. It is not only the sons, but also the grandsons and great-grandsons who acquire 
an interest by birth in the coparcenary property. Thus if A inherits property 
from his father, and he has two .sons B and C\ they both become coparceners with him 
as regards the ancestral property. A, as the head of the family, is entitled to hold the 
property and to manage it, and hence he is called the manager of the property. If B has 
a son D, and C has a son E, the coparcenary will consist of the father, sons, and grand- 
sons, namely A, B, C, D and E, as shown in the accompanying diagram. Further, 
if D has a son F, and E has a son (7, the coparcenary will 
corrsist of the father, sons, grandsons, and great-grand- 
sons, in all it will consist of seven members. But if 
F has a son X, X docs not become a coparcener, for a 
coparcenary is limited to the head of each stock, and 
his sons, grandsons, and great-grandsons. X being the 
great-great-grandson of A, cannot be a member of the 
coparcenary so long as A, the holder of the joint property, 
is alive. 

(j) Sundar Lai v. ChhUar Mai (1907) 29 All. 1 ; Anandrao v. Vasantrao (1907) 9 Bom. L. It. 595 [P.Q.]. 
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214. Formation of coparcenary. — (1) The conception of a S. 214 
joint Hindu family constituting a coparcenary is tliat of a 
common male ancestor with his lineal descendants in the male 
line within four degrees counting from and inclusive of such 
ancestor (or three degrees exclusive of the ancestor). No 
coparcenary can commence without a common male ancestor, 
though after his death it may consist of collaterals, such as 
brothers, uncles and nephews, cousins, etc. 

(2) A coparcenary is purely a creature of law ; it cannot 
be created by act of parties, save in so far that by adoption a 
stranger may be introduced as a member thereof (^). 

Illuslralions. 

(a) A coparcenary may consist entirely of collateral relations. Thus suppose a 
eoparcenary to consist of A and his sons B and C. After A’s death, if B and C continue 
joint, the coparcenary will consist of two collaterals, fhat is, the brothers, B and C. 

(b) The following diagram shows a coparcenary consisting of several families. 

A with his three sons B, C and D and their sons and grandsons constitute the “ main ” 

A 



G I 

_ I 

J i 

amily. B with his two sons E and F, C with his son 0, D with his sons H and I and 
his grandsons J and K, and 1 with his sons J and K, constitute “ branch ” families. 
All the families have one common ancestor A. Each branch family has also its own 
head, namely B, 0, D and /. On A’s death the coparcenary will consist of the three 
brothers B, C and D and their male issue. On the death of B and C, the coparcenary 
will consist of D, his nephews E, F and (?, and his male issue //, /, J and K who stand 
in the relation of cousins to E, F and Q. 

Genesis of a coparcenary. — A coparcenary is created in some such way as the follow- 
ing : A Hindu male A, who has inherited no property at all from his father, grandfather, 
or great-grandfather, acquires property by his own exertions. A has a son B, B does not 
take any vested interest in the self-acquired property of A during A’s lifetime, but on A s 
death he inherits the self-acquired property of A. If J5 has a son C, C takes a vested 
interest in the property by reason of his birth, and the property inherited by B from his 
father A becomes ancestral property in his (R’s) hands, and B and C are coparceners as 
regards the property. If B and C continue joint, and a son D is born to C, he enters 
the coparcenary by the mere fact of his birth. And if a son E is subsequently born 
to D, he too becomes a coparcener. But E's son cannot bo a coparcener while B is alive, 
he being more than four degrees removed from B. 


(k) Sudarsanam v. Narasimhulu (1902) 25 Mad. 149, 154-157. 
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S.215 215. Coparcenary not limited to four degrees from common 

ancestor. --Though every coparcenary must have a common 
ancestor to start witli, it is not to be supposed that every 
coparcenaiy is limited to four degrees from the common ancestor. 
A membtu of a joint family may be removed more than four 
degrees from tlie common ancestor (original liolder of copar- 
( enary ])r()[)ei*ty), and yet lie may be a coparcener. Whether 
lie is so or not depends on the answer to the question whether 
he can dehumd a ]mrtition of the coparcenary property. If 
l:c can, he is a coparcener, but not otherwise. The rule is that 
partition can be demanded by any member of a joint family 
who is not removed more than four degrees from the last holder, 
however remote he may be from the common ancestor or 
original holder of the property. When a member of a joint 
himily is removed more than four degrees from the last holder, 
he cannot demand a partition, and tlierefore he is not a copar- 
cener [ills, (a) and (b)]. On the death, however, of the last 
holder, he would become a member of the coparcenary, if he was 
Jifth in descent from him, and would be entitled to a share on 
partition, unless his father, grandfather and great-grandfather 
liad all ])redec(aised the last holder. The naison is—and here 
we have anotluu’ important rule bearing on the subject in hand — 
that whenever a break of more than three degrees occurs 
between any holder of property [/I in ill. (d)] and tlie person 
who claims to enter tin; coparcenary after his death [E in 
ill. ((1)|, the line ceases in that direction [i.e., the direction of C, 
1)\ and E in ill. (d)] and the survivorship is confined to those 
collaterals and descendants [D in ill. (d)] who are Avithin the 
limit of four degrees (1) [ills, (c) and (d)]. 

Illustrations. 

certain property from his father X. Ho has a son B and a grandson 

C, both members of an undivided family. A, B and C are copar- 
ceners. A son D is then born to C. D becomes a coparcener 
by birth with A, B and C. Subsequently a son E is born to 

D. E is not a coparcener, for being jljth in descent from A, he 
cannot demand a partition of the family property. On A’s death, 
however, B will become the head of the joint family and E will 
step into the coparcenary as the great-grandson of J5, though he 
is fifth in descent trom A, the original holder. Likewise, on B'& 
death, F son) wiW step into the coparcenary as great-grand- 
son of C, the head of the family for the time being, tliough he is 
sixth in descent from A, the original holder. 

(0 MoroVi,AvanatAY.aan^h(ld73)10Bom C. 4U, Yrnumiila vi^numu/a [ 1870 ) 


(a) A inherits 
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Note that the property inherited by A from hia father ia ancestral in his hands. S. 215 
He ia not the owner of the property ; he ia entitled merely to hold and manage the pro- 
perty as the head of the family for and on behalf of the family. The ownership of the 
property is in the joint family consisting of himself and his three descendants C and 
D. They are all co-owners, or, as the expression goes, coparceners. On A’s death 
the family being still joint, the management of the property will i)ass to B as senior 
member of the family, in other words, B will be the harta or manager of the joint family 
»,nd he will hold the property on behalf of himself and his three descendants, C, D and E. 

Likewise, on B'b death the property will vest in C and his three descendants D, E and 
F as coparceners. It may thus go on for generations until the family becomes divided 
or becomes extinct on the death of the sole .surviving coparcener. 

(b) Suppose a coparcenary consisted originally of A, B, C, D, E, F, G and H, with 
A as the common ancestor. — Suppose A dies first, then J5, then 
C, then D, and then E, and that 0 has then a son I, and H has 
a son J, and J has a son K. On JS’s death the coparcenary will 
consist of F, 0, II, J, J and K. Suppose that 0, H and J die 
one after another, and the only survivors of the joint family are 
F, I and K. Are I and K coparceners with F ? Yes, though 
I is fifth in descent from A, and K is sixth in descent from A. 

The reason ia that either of them can demand a partition of the 
family property from F. Here the coparcenary consists of 
three collaterals, namely, F, I and K (m). 

(c) A inherits certain property from his father X. A has a son B, a grandson C, a 

great-grandson D, and a great-great-grandson E. A, B, C and D are copar- 
A ceners ; E is not. On A’s death, however, E will step into the copar- 

' cenary of which B will become the head. On B's death after A, the 

I coparcenary will consist of C, D and E with G as the head. On O' a death 

(1 after A and B, the coparcenary will consist of D and E with D as the head. 

I Suppose now that B, C, and D all die in the lifetime of A . Docs E become a 

D coparcener with A ‘i The answer is, no ; for E is fifth in descent from A . 

\ The result is that A becomes the solo coparcener, and on his death the 

^ coparcenary property will pass by succession to his heirs according to the 

order given in sec. 43. If A has left nearer heirs than E, the property will 
pass to them. If E is the nearest heir of A living at the time of ..d’s death, the copar- 
cenary property held by A will go to him as his heir. The law is that property held by 
a sole surviving coparcener passes on his death by succession to his heirs. 

(d) A inherits certain property from his father X. A has a son B, a grandson 0, 
two great-grandsons D and Dl, and a great-great-gran d.son E by Dl, all 
members of a joint family. Here A, B, C, D and D\ arc coparceners, 

E is not, being more than four degrees removed from A. Suppose 
B dies first. The coparcenary will now consist oi A, C, D and Dl. The 
death of B does not introduce E into the coparcenary, for A being still 
alive, his great-great-grandson cannot be a coparcener with him. Suppo.se 
C dies next. The coparcenary will now consist of A, D and Dl. The 
death of G does not introduce E into the coparcenary, for A being still 
alive, his great-great-grandson cannot be a coparcener with him. Sup- 
pose Dl dies next. The coparcenary will now consist of A and D. Tho 
death of Dl does not introduce E into the coparcenary, for A being still 

alive, his great-great-grandson cannot be a coparcener with him. Suppose A dies next, 

D now becomes tho sole surviving coparcener, and the joint family property will pass 
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(w) Moro rUhwanath v. Oanesh (1873) 10 Bom. H. C. 444. 
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Ss, to D by Burvivorship, The death of A does not introduce E into the coparcenary. The 
215 , 216 reason is that at the time of A’s death, J^’s father {Dl), his grandfather (C) and his great* 
grandfather (E), were all dead. 

Before leaving this subject, we may cite the following passage from Mayne’s 
“ Hindu Law and Usage ” (9th ed., s. 271), whicli deals with coparceners : — 

“ The question in each case will be, who are the persons who have taken an interest 
in the property by birth. The answer will be, that they are the persons who offer the 
luneral cakes to the owner of the property, that is to say, the three generations next 
to the owner in unbroken male descent. Therefore, if a man has living sons, grandsons 
and great-grandsons, all of these constitute a single coparcenary with himself. Every- 
one of these descchdant is entitled to offer the funeral cake to him, and therefore every- 
one of them obtains by birth an interest in his property. But the son of one of the great- 
grandsons would not offer the cake to him, and therefore is out of the coparcenary, so 
long as the common ancestor is alive. But while fresh links are continually being added 
to the chain of descendants by birth, so earlier links are being constantly removed from 
the upper end of the chain by dt^ath. 8o long as the principle of survivorship continues 
to operate, the right to the property will devolve from those who are higher in the lino 
lo those who are lower down. As each fresh member takes a share, his descendants 
to t he third generation below him take an interest in that share by birth. So the copar- 
cenary may go on widening and extending, until its members may include persons who 
are removed by indelinite distances from the common ancestor. But this is always 
subject to the condihon that no person who claims to take a share is more than three 
steps reniov'cd frotn a direct ascendant who has taken a share. ^Vhcnever a break of 
more than three degrees occurs between any holder of property and the person who claims 
to take next after that holder, the line ceases in that direction, and the survivorship is 
confined to those collaterals and descendants who are within the limit of three degrees.” 

216 . Undivided coparcenary interest. — The essence of a 
coparcenary under the Mitakshara law is unity of ownership. 
The ownership of the coparcenary property is iii the whole 
body ()f coparceners. According to the true notion of an 
undivided family governed by the Mitakshara law, no in- 
dividual member of that family, wliilst it remains undivided, 
can predicate, of the joint and undivided property, that he, 
that particular member, has a definite share, one-third or 
one-fourth (;(,). Ills interest is a fluctuating interest, capable 
ot being enlarged by deaths in the family, and liable to be , 
diminislied hy births in the family (o). It is only on a partition 
that he becomes entitled to a definite share. The most 
appropriate term to describe the interest of a coparcener in 
coparcenary property is “undivided coparcenary interest.” 
The nature and extent of that interest is defined in sec. 235 . 
For the present it is enough to say that the rights of each 
coparcener until a partition takes place consist in a common 
possession and common enjoyment of the coparcenary 
property. As observed by t he Privy Council in Katama 

■‘rn" (ISde) U M. I. A. I H V. x»ra«»)lu/u (1902) 25 M,d 

I 140, 154, 156. 



COPARCENERS. 


239 


Natchiar v. The Rajah of Shivagunga ('p)/' there is community of Ss. 
interest and unity of possession between all the members of the 216, 217 
family, and upon the death of any one of them the others may 
well take hy survivorship that in which they had during the 
deceased’s lifetime a common interests and a common posses- 
sion.” 

Illustration. 

Suppose a family to consist of A and his sons B and C ; on a partition each will 
take one-third. But if D was born while the family remained joint, each would take 

one-fourth. Suppose the family still to remain undivided ; on the death of A, the pos- 

sible shares of the three sons would be enlarged to one-third ; and if B were subsequently 
^ to die without issue, the shares of G and D would be enlarged to 

j one-half. As C and D married, their sons E, F and 0 would enter 

j I I into the family, and acquire an interest in the property, but that 

/CD interest again would be a shifting interest, depending on the state 

of tho family. MG were to die leaving only two sons E and F 
and they claimed a partition against D, E and F would each take 
one-half of one-half, and D would take the other half. But if H 
had previously been born, E, F and H would each take one-third of one-half, that is, 
one-sixth each. If they put off their claim for a division till D and 0 had both died, E, 

F and H would each take one-third of tho whole (q). 

Note that on a partition between C and D after the death of A and R, C would take 
one-half and D would take tho other half. If C is dead, his issue E, F and H will take 
jjer stirpes as regards D, that is, they will take the one-half share of (7, and D will take 
the other half, but as regards each other they will take per capita^ that is, each will take 
an equal one-sixth share. 

The interest of a coparcener in an undivided Mitakshara family is not individual 
property (r). But the interest of a coparcener in an undivided Dayabhaga family is 
individual property (s). See sec. 279. 

217. Females cannot be coparceners. — No female can be a 
coparcener under the Mitakshara law. Even a wife, though 
she is entitled to maintenance out of her husband’s property 
and has to that extent an interest in his property, is not her 
husband’s coparcener (t). This is the law even according to 
the Mithila School (u). Nor is a mother a coparcener with her 
sons (t;) nor a mother-in-law with her daughter-in-law (w). 

There can be no coparcenary between a mother and daughter 
among devadasees (x). Nor can a widow succeeding under the 
Hindu Women’s Rights to Property Act to her husband’s share 
in a joint family be a coparcener (iCi). 


i 71/ J 


(p) (1863) 9 M.I.A. 643, 611. 

(?) Mayne's “ Hindu Law," 10th ed., 265A. 
(r) Oharib Ullah v. Khalak Singh (1903) 25 All. 
407, 30 I.A. 165. 

(«) SreemuUy Soorjemony Dosse v. Denobundoo 
(1865) 6 M.I.A. 626, 653. 

(0 Punna Bibee v, Radha Kissen Das (1904) 31 
Cal. 476. 

(w) Srimathi Sabitri v. Mrs. F. A. Savi (1934) 


13 Pat. 359, 145 I.C. 1, (’33) A.P. 306. 
(t?) Hira Singh v. Mst. Manglan (1928) 9 Lah. 
324, 330, 106 I.C. 877, (’28) A.L. 122 ; Sital 
Prasad v. Sri Ram (1944) Luck. 450. 

(w) The Commissioner of Income Tax v. Pannabai 
(1943) Nag. 458, (’43) A.N. 160. 

(i) Oangamma v. Kuppammal il938) Mad. 
789, (’39) A. M. 139, 

(j;i) Seethabai v, Narasimha (1945) Mad. 568. 
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II.-COPARCENARY PROPERTY. 

S. 218 218. Obstructed and unobstructed heritage — (7) The 

Mitakshara divides property into two classes, namely, aprati- 
bandha daya or unobstructed heritage, and sapratibandha 
daya or obstructed heritage. Property in which a person 
ac([uires an interest by birth is called unobstructed heritage. 
It is called unobstructed, because the accrual of the right to it is 
not obstructed by the existence of the owner. Thus property 
inherited by a Hindu from Ids father, father’s father, or 
father's father’s father, but not from his maternal grand- 
father (y), is unobstructed heritage as regards his own male 
issue, that is, his son, grandson, and great-grandson {z). His 
male issue acquire an interest in it from the moment of 
their birth. Their right to it arises from the mere fact of their 
birth ill the family, and they become coparceners with their 
paternal ancestor in such property immediately on their 
birth. Ancedral property is unobstructed heritage. 

A inherit H property from his father. A son is afterwards born to him. The son 
becomes a coparcener with liis father A by birth, and is entitled to an equal undivided half 
share iii the property. The property in the hands of A is unohsiruded heritage, for the 
existeriL-e of A is n<j obstruction or impediment or bar to the son acquiring an interest 
in t he iiroperty. But if A has no male issue, but a separated brother only, the property in 
ids of A is obstruded heritage, for the brother can acquire no interest in it until A’s 
death. The exist cnee of A is an obstruction to the brother acquiring any interest in the 
property during A’s lifetime. This is dealt with in the next paragraph. 

Property, the right to which accrues not by birth but 
oil the death of the last owner without leaving male issue, 
is called obstructed heritage. It is called obstructed, because 
the accrual of the right to it is obstructed by the existence of 
the owner. Thus property which devolves on parents, brothers, 
nephews, uncles, etc., upon the death of the last owner, is 
obstructed heritage. These relations do not take a vested 
interest in the property by birth. Their right to it arises for 
the first time on the death of the owner. Until then they 
have a mere spes successionis or a bare chance of succession to 
the property, contingent upon their surviving the owner (a). 

{2) Unobstructed heritage devolves by survivorship ; 
obstructed heritage, by succession. There are, however, four 
cases in which obstructed heritage also passes by survivorship, 
being those mentioned in sec. 31 above (b). 

(v) Muhammad Hussain v. Babu Kishwanandan Luck. 273, 163 I.C. 935, (’36) A. 0. 331 

Sahai (1937) 64 LA. 250, (1937) All. 65, 39 a) Mitakshara, Ch. I, s. 1, v. 3. 

lioin. L.ll. 979, 169 I.C. 1, (’37) A.1*C .233. [b) Raja Venkayyamma v. Venkataramanayyamma 

( 2 ) Mst. Sirthaji v. Alagu Vpadhia (1937) 12 (1902) 25 Mad. 678, 687, 29 I.A. 156, 165. 
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Note that the only persons who take an interest by birth are the son, grandson and 
great-grandson. The property in which they acquire an interest by birth is ancedral 
property, that is, property inherited by their father, paternal grandfather, or great- 
grandfather, from their father, paternal grandfather, or great-grandfather. A son, 
grandson, or great-grandson, does not acquire an interest by birth in the separate cr 
self-acquired property of the father, grandfather or great-grandfather. 

Note that a son, grandson, and great-grandson acquire an interest by birth not 
only in ancestral property (which is only a species of coparcenary property), but in all 
kinds of coparcenary property ; see sec. 220. 

Illmtralions. 

(a) A inherits certain property from his father. A has a son B. The property 
so inherited is unobstructed as regards B. That is to say, B becomes a coparcener 
from his very birth in the property with his father A, and on A’s death the property 
will pass to him by survivorship. The result would be the same if A had inherited the 
property from his paternal grandfather or great-grandfather. 

(b) In the case put above, A has a grandson C, but no son. C’s rights are the same 
as those of B. 

(c) A inherits certain property from his brother. A has a son B. The property 
is obstructed in A’s hands. B does not take any interest in it during A’s life. After 
A’s death, B will take it as A ’a heir by succession. The existence of A is an obstruction 
to the accrual of any rights in the property to B. 

219. Unobstructed heritage not recognized by the Daya- 
bhaga.— The distinction between obstructed and unobstructed 
heritage is peculiar only to the Mitakshara School. According 
to the Dayabhaga, all heritage is obstructed, for, according 
to the doctrines of that school, no person, not even a son, 
takes an interest by birth in the property of another. The 
Dayabhaga does not recognize the principle of survivorship. It 
recognizes only the right of succession and this right accrues for 
the fost time on the death of the last owner. The Privy Council, 
however, has applied the doctrine of survivorship to pro- 
perty jointly inherited by two or more widows and two or more 
daughters even in cases arising under the Dayabhaga law [s. 31]. 

220. Classification of property. — Property, according to 
the Hindu law, may be divided into two classes, namely, 
(1) joint family property, and (2) separate property. 

Joint family property may be divided, according to the 
source from which it comes, into — 

(1) ancestral property [ss. 223-225] ; and 

(2) separate property of coparceners thrown into the 
common coparcenary stock [s. 227.] 

Property jointly acquired by the members of a joint family 
with the aid of ancestral property is joint family property. 


Ss. 

218 - 22 ( 
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Ss. Property jointly acquired by the members of a joint family 
220, 221 without the aid of ancestral property may or may not be joint 
family property ; whether it is so or not is a question of fact 
in each case [s. 228]. 

The term '' joint family property ’’ is synonymous with 
“ coparcenary property.” 

“ Separate property includes “ self-acquired ” property 
[ss. 222, 231]. 

221. Incidents of joint family or coparcenary property.— 

{I) Joint family or coparcenary property is that in which 
every coparcener has a joint interest and a joint possession (c). 
The following are the main incidents of joint family or 
coparcenary property : — 

(a) it devolves by survivorship, not by succession 
[s. 229] ; 

(b) it is property in which the male issue of the copar- 
ceners acquire an interest by birth. 

(2) The joint family property must be distinguished from 
the joint property of the English law. The joint property of 
the English law devolves like joint family property by sur- 
vivorship. But the male issue of the joint tenants do not 
acquire any interest in it by birth. 

Two complete strangers may be joint tenants according 
to English law, l)ut in no conceivable circumstance could they 
constitute a joint Hindu family, or hold property as a joint 
Hindu family. The fundamental principle of a joint Hindu 
family is the tie of sapindaship, without which it is impossible 
to form a joint Hindu family (d). 

Joint family property is to be distinguished from what is known a,a joint property 
in English law. The joint property of the English law, like joint family property, 
devolves by survivor.ship and is liable to partition, but the male issue of those who own 
joint property do not acquire an interest in it by birth as do the male issue of those who 
own joint family property. Those who own joint property, as conceived, in English 
law, are called joint tenants. Joint family property is purely a ereaturo of Hindu law, 
and those who own it are called coparceners. The rights of eoparccners are set 
forth in s. 235 below. The distinction between joint family property and joint property 
comes into prominence only in two kinds of cases, namely, the case dealt with in s. 223, 
sub-sec. (2) [property inherited from maternal grandfather], and that dealt with in 
8. 228 [joint acquisitions]. After leaving s. 228 we shall use the expression “joint 
property “ as equivalent to “ joint family property.” 

(c) Katama Natchiar v. The Raja of Shivagunga \ {d) Karsandat v. Oangabai (1908) 10 Bom. L.E. 

(1863) 9 M.I.A. 643, 611. 1 184. 
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222. Incidents of separate or self-acquired property.— 

A Hindu, even if he be joint, may possess separate property. 
Such property belongs exclusively to him. No other member 
of the coparcenary, not even his male issue, acquires any 
interest in it by birth. He may sell it {e), or he may make 
a gift of it, or bequeath it by will, to any penson he likes (/). 
It is not liable to partition (g), and, on his dentil intestate, it 
passes by succession to his heirs, and not by survivorship to 
the surviving coparceners {h). 

ExfIamiion.—'YXia expression ‘‘ male issue ” in this and 
subsequent sections means and includes sons, sons’ sons, and 
sons’ sons’ sons. 

“ According to the principles of Hindu law, there is coparcenary ship between the 
different members of a united family, and survivorship following upon it. There is 
community of interest and unity of po.sscssion between all the members of the family, 
and upon the death of any one of them the others may well take by survivorship that 
in which they had during tlic deceased’s lifetime a common interest and common posses- 
sion. But the law of partition shows that as to the separately self-acquired property of 
one member of a united family, the other members of that family have neither com- 
munity of interest nor unity of po8.sesHion. The foundation, therefore, of a right 
to take such property by survivorship fails” {%), Such property passes by succession 
to the heirs of the deceased, and not to the surviving coparceners. 

The normal condition of property according to the Mitakshara law is that it is ” joint ” 
as distinguished from “ separate.” Property according to that law cannot long remain 
separate. Thus if A holds separate or self-acquired property, on his death it becomes 
joint family property in the hands of his male issue. If he has left no male issue, but 
a widow, it will pass to his widow. On the widow’s death, however, it will pass to A’s 
collateral heirs. Thus if A has left a brother, it will go to the brother. The brother 
will take it as his separate property, but if he has sons, it will on his death pass to his 
sons, and in their hands it will bo joint family property as regards their male issue ( j). 

It is now settled that a son does not take any interest by birth in the separate or 
self-acquired property of his father even though such property may be immoveable. The 
father may sell such property without the concurrence of the sons {k). He may make an 
unequal distribution of such property among his sons {1), and ho may make a gift of it 
to one son to the entire exclusion of the other sons (m). 

223. Ancestral property. — (1) Proferty inherited from 
'paternal ancestor. — All property inherited by a male Hindu 


(e) Muddun Gopal v. Ram Buksh (1863) 6 W.R. 
71. 

(/) Rao Balwant Singh v. Rani Kishori (1898) 
20 All. 267, 25 I.A. 54 (gift) ; Nagalingan 
V. Ramachandra (1901) 24 Mad. 429 ; 
Subbayya v. Surayya (1887) 10 Mad. 251 ; 
Somasundara v. Oanga (1906) 28 Mad. 
386 ; Bawa Misser v. Raja Bishen (1868) 
10 W.R. 287, g.c. in app. 20 W.R. 137 ; 
SUal V. Madho (1877) 1 All. 394 ; Baboo 
Beer Fartab v. Rajender (1867) 12 M.I.A. 
1, 39 ; Nana Narain v. Huree Punth 
(1862) 9 M.I.A. 96; Purshottam \. Vasu- 


dev (1871) 8 Bom. H.C.O.C. 196. 

(g) Lochun Singh v. Nemdharee Singh (1373) 20 

W.R. 170 ; Yamunabai v. Manubai (1899) 
23 Bom. 543. 611. 

(h) Katama Nofhiar v Rajah of Shivagunga 

(1863) 9 M.I.A. 543, 613. 

(i) (1863) 9 M.I.A. 543, 611, mpra. 

(j) Rajah Ram v. Pe ium Singh (1873) 11 Ueng. 

L.R. 397, 403-404. 

{k) Muddun Gopal v. Ram Buksh (1863) 6 W.R. 
71. 

(0 Bawa Misser v. Rajah Bishen, supra, 

(m) Sital v. Madho (1877) 1 All. 394. 


Ss. 

222,223 



244 


HINDU LAW. 


S. 223 (1) from his father, father’s father, or father’s father’s father, is 
ancestral property. The essential feature of ancestral property 
according to tlic i\Iitakshara law is that the sons, grandsons 
and great-grandsons of the person who inherits it, acquire 
an interest in it by birth. Their rights attach to it at the moment 
of their birth. Thus if A inherits property, whether moveable 
or immoveable, from his father or father’s father, or father’s 
fatlier’s father, at is ancestral property as regards his male 
issue (n). If A has no son, son’s son, or son’s son’s son in 
(cKistence at the time when he inherits the property, he holds the 
propei’ty as absolute owner thereof, and he can deal with it as he 
j)l(‘a,s(?s. But if lie lias sons, sons’ sons, or sons’ sons’ sons in 
existence at the time, or if a son, son’s son or son’s son’s son is born 
to him subsequently, they become entitled to an interest in 
it by th(i mere fact of their birth in the family, and A cannot 
claim to hold the property as absolute ownei‘, nor can he deal 
with the [uoperty as he likes (o). It is very important to note 
that th(‘- only property that can be ancestral is property in- 
luu’ited by a male Hindu from atiy one of liis three immediate 
])aternal ancestors, namely, his father, father’s father, and 
lather’s father’s father, and the only persons who are entitled 
to an interest in it by birth are the sons, sons’ sons, and sons’ 
sons’ sons, of the inheritor. No other relation is entitled to 
any interest in such property by birth. A person inheriting 
])roperty from his three immediate paternal ancestors holds 
it, and must hold it, in coparcenary with his sons, sons’ sons, 
and sons' sons’ sons, but as regards other relations he holds it, 
and is entitled to liold it, as his absolute property. The result 
is that if a person inheriting property from any one of his three 
immediate paternal ancestors has no son, son’s son, or son’s 
son’s son, the property is his absolute property, and no relations 
of his are entitled to any interest in it in his lifetime (p). 


Property inherited by a Hindu male from his father, father’s father, or father’s 
father's father, is ancestral as regards his male issue, even though it was inherited by 
him after the death of a life-tenant {q). Thus if a Hindu settles the income of his property 
on his wife for her life, and the property after her death passes to his son as his heir, 
it is ancestral property in the liands of the son as regards the male issue of such son. 

(n) Mft, airthuji v. Alagu Vpadia (1937) 12 (p) Ajoodhia v. Kasee (1872) 4 N. W. P. 31 • 

Luck. 273, 163 l.C. 935, (’30) A.O. 331. Janki v. Nand Ram (1889) 11 All. 194-197, 

' 198 [F.B.]. See Bejai Bahadur v. Bhupin- 

dar (1895) 17 All. 450, 22 I.A. 139. 

(?) Nanabkai v. Achratbai (1888) 12 Bom. 122, 
Kallu (1911) 33 All. 283, 8 l.C. 719 [aliena- 133 ; Beni Pershad v. Puran (1896) 23 Cal. 

tion before birth.] 262, 273. 


(o) Jugmohandas v. Mangaldas (1886) 10 Rom. 
528 ; Raja lUm Narayan v. Pertum Bvigh 
(1873) 11 Beng. L.R. 397: Chuttan Lai v. 
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Illustrations. 

(a) A inherits certain property from, his father. A has a son li. The property 
so inherited is ancestral in A’s hands, and it must be held by him in coparcenary with 
B. B can enforce partition of it against A, in which event he will be entitled to ono-lialf. 
If B continues joint with his father, the whole property will pass to him by survivorship 
on the father’s death. 

(b) A inherits two immoveable properties from his father. A has no son, son’s 
son, or son’s son’s son in existence at the time. A can alienate the properties at his 
pleasure. .Suppose A alienates one of the properties, and a son, B, is subsequently born 
to him. B cannot claim any interest in the property alienated by A before his birth, 
but as regards the other property which still remains with A, B acijiuires an interest in 
it by birth, and A must thenceforth hold it in < oparcenary with B. 

(c) A inherits certain property from his father. A has no son, grandson or great- 
grandson, but he has a brother (or a paternal uncle). The brother (or uncle) docs not 
take any interest in the property by birth. As n gards the brother or uncle the property 
inherited by A is his separate property. A may therefore sell or mortgage (r) it, or make 
a gift of it to any one he likes, or he may dispose of it by will. 

Where a number of sons inherit their father’s self-acquired property, they hold 
it as joint family property (s). 

(2) Property inherited from maternal grandfather. — In 
Venkayyamma v. Venkataramanay gamma {t), two brothers 
who were living as members of a joint family inherited certain 
property from their maternal grandfather. On the death 
of one of them leaving a widow, the question arose whether 
liis share in the property so inherited passed to his widow 
by succession or to his brother by survivorship. Their Lord- 
ships of the Privy Council held that the property inherited 
by the two brothers was joint property in their hands, and 
that the undivided interest of the deceased passed on his death 
by survivorship to his brother, and not by succession to his 
widow. The effect of this decision is that the sons of a daughter 
inheriting to their maternal grandfather take as joint-tenants 
with benefit of survivorship and not as tenants-in-common. 
The Privy Council have now held that such property is not 
ancestral property (u). The Privy Council explained their 
former decision thus : The brothers took the estate of 

their maternal grandfather at the same time and by the same 
title and there was apparently no reason why they should 
not hold that estate in the same manner as they held other 


( r) Baijnath v. Maharaj Bahadur (1933) 8 Luck. 
28, 137 I.C. 814, (*32) A.O. 158. 

(s) Shyam Behari Singh v. Rameshtoar Prasad 

Sahu (1941) 20 Pat. 904, 198 I.C. 208, 
(’42) A.P. 213. 

(t) (1902) 25 Mad. 678, 29 I.A. 156. 

(u) Muhammad Hussain Khan v. Babu Kishtaa- 

nandan Sahai (1937) 64 I.A. 250, (1937) 


All. 65, 39 Bom. L.R. 979, 169 I.C. 1, 
(’37) A.PC. 233. The decision in 
Vythinatha Ay/ar v. Yeggia Narayana 
(1903) 27 Mad 382 must be regarded as 
over-ruled, and those in Jumna Prasad v. 
Ram Partab (1907) 29 All. 667, and 
Biswanath v. Oajadhar (1918) 3 Pat. L.J. 
168, 43 I.C. 370, (’1 7) A.P. 146 must be 
regarded as approved. 


S. 223 (2) 
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S. 223 joint property. Tlic rule of survivorship which admittedly 

(3), (4) governed their other property was held to apply also to the 

estate which had come to them from their maternal grand- 
father ” (v). Their Lordsliips pointed out further that ‘‘ it was 
not contended in that case that the estate was ancestral in the 
restricted senses in which the term is used in Hindu Law.” 
It is submitted that the decision in the earlier case must be 
confi]i(‘d to its own facts, and it was not necessary there to 
dccid(‘., nor was any opinion expressed on the precise question 
whetlier the property which a Hindu inherits from his maternal 
grandfather is ancestral property in the technical sense. Should 
this question arise hereafter it will have to be answered in 
accordance with tlic decision in the later case {iv). A maternal 
mde, however, is not an ancestor, and it has accordingly been 
held by the Madras High Court that property inherited from a 
mabu'nal unch; is not ancestral pro])erty (x). 

No such (jiiestion can aris(; if the daughter takes an absolute 
estate as in Bombay, for her sons would then succeed to that 
property not as tlu^ heirs of their maternal grandfather, but 
as the stridhana heirs of their mother {y). See sec. 147 (2) 
and sec. 151 (II). 

(3) Property inherited from eollaterals—property inherited 
from /emaks. Excluding the doubtful case of property 
inherited from a maternal grandfather, it may be said that the 
only property that can be called ancestral property is 
property inherited by a person from his father, fatlier’s father, 
or father’s father’s father. Property inherited by a person 
from any other relation is his separate property, and his male 
issue do not take any interest in it by birth. Thus property 
inherited by a person from collaterals, such as a brother, uncle, 
etc., or property inherited by him from a female, e.g,, his 
mother, is his separate property (z). 

(4) Share allotted on partition. share which a 
coparcener obtains on partition of ancestral property is 
ancestral property as regards his male issue. They take an 
interest in it by birth (a), whether they are in existence at the 

(p) The father of tin; two brothers was living 

when they inherited tiieir maternal grand* (z) 
father’s estate and the ‘ other property' 
was being enjoyed by three persons. 

(m ) Pand\t Mohanlal v. Patidit Ramdayal (1941) 

16 Lurk 708, 194 l.C. 61, (’41) A.O. 331. (a) 

(x) Karvppai v. Sankarnnaramnan (1904) 27 

Mad. 300. 

(y) Manibhai v. ^^hankerlal (1930) 54 Bora. 323, 


Uaboo Nund Coomar v. Razeeooddeen (1873) 
10 Bong. L.R. 183 ; Raj Kishore v. 

13 Lah. 491, 143 LC. 

249, (’32) A.L. 636. 

Lai Bahadur v. Kanhaiya Lai (1907) 29 All. 

’ Ohatturbhooj v. Dharamsi 
doflol ^ ’ rMshmibai v. Ganpat 

(1868) 5 Bom. H.C.O.C.J. 128. 
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time of partition or are born subsequently (6). Such share, S. 223(5) 
however, is ancestral property only as regards his male issue. 

As regards other relations, it is separate property, and if the 
coparcener dies without leaving male issue, it passes to his 
heirs by succession (c). 

Illustrations. 

A and B, two Hindu brothers, are members of a joint family. A has a son C. B 
has no son, but a wife. A and B divide the joint family jjropeii v. y4’s share of the 
property is his separate property as regards B, but it is ancestral as regards his son C. 

The share of B also is his separate property as regards A, and <nJ5’s death without leaving 
male issue, it will pass to his wife, as his heir The elfect of the partition is to cut-off 
the claims of the dividing members, but the father and his male issue still remain joint. 

•When the share allotted to a coparcener on x)artition consists of property which is 
subject to a mortgage, the fact that he subsequently clears it from the mortgage by his 
own self-acquisitions, does not alter the character of the property. The unencumbered 
property still remains ancestral, and his male issue acquire an interest in it by birth (d). 

It is otherwise where the mortgage has been foreclosed, and the mortgaged property is 
subsequently purchased by the coparcener with his own self-acquisitions (e). 

{6) Pro])erty obtained by gift or will from paternal 
ancestor, — Where a Hindu, instead of allowing his self- 
acquired or separate property to go by descent, makes a gift 
of it to his son, or bequeaths it to him by will, the question 
arises whether such property is the separate property of the 
son, or whether it is ancestral in the hands of the son as regards 
his (son’s) male issue. In Calcutta (/), it has been held that 
such property would be ancestral. In Madras (g), upon the 
whole, the view seems to have been taken that the father can 
determine whether the property which he has so given shall 
be ancestral or self-acquired on the principle of ‘‘ cuius est 
dare eius est disponere,’' but that unless he expresses his wish 
that it should be deemed self-acquired, it is ancestral. In 
Bombay {h), on the other hand, the principle of intention seems 
to have been accepted if it makes the property ancestral, but 
if there be no expression of intention, it is deemed self- acquired. 

In Allahabad (i), the decision is that such property is self- 
acquired. In Oudh (j), it has been held that in the absence of 
language clearly indicating the testator’s intention that the 


(6) Adurmoni v. Chowdhry (1878) 3 Cal. 1, 8, 
where the son was born after partition. 
(0 See Bejai Bahadur v. Bhupindar (1895) 17 
All. 456, 22 l.A. 139. 

{(i) Vualatchi v. Annasamy (1871) 5 Mad. H.C. 
150. 

(e) Balward Singh v. Rani Kishori (1898) 20 
All. 267, 25 l.A. 54, 

(/) Madden Gopal v. Ram Buksh (1863) 6 W.ll. 
71 [gift] ; llazari Mall v. Abaninath (1912) 
17 C.W.N. 280, 18 l.C. 625. 

<</) Tara Chand v. Reeb Ram (1866) 3 Mad. H. 
C. 50 [wlllj; Nagalingam v. Rarmhandra 


(1901) 24 Mad. 429 [will] ; Velayudhan v. 
Commixsioner of Income Tax, Madras 
(1945) Mad. 599. 

(h) Jugmohandas v. Mangaldaa (1886) 10 Bom. 

528, 579 [will] ; Nanabhai v. Achratbai 
(1888) 12 Bom. 122. 

(i) Parsotam v. Janki Bai (1907) 29 All. 354 

[will]. 

{}) Rameshar v. Rukmin (1909) 14 Oudh Cases 
244, 12 l.C. 770 ; Musanmat Brij K unwar 
V. Rai Bahadur Panda Sankata Prasad 
(1929) 4 Luck. 400, 123 I.GV 849, (’30) 
A.O. 39. 
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S. 223(5) property should be held by the sons subject to the incident 
of survivorship, it should be presumed that such property is 
self-acquired. The question was left open by the Judicial 
Committee in the under-mentioned case (k). In one case in 
Patna where the donor stated that though the son may be 
malik after his death he wished to make the son malik in his 
presence, it was held by a Full Bench that the donee gets the 
property as ancestral property (1), 

Illustrations. 

(a) A and his five sons constitute a joint Mitakshara family. A executes a deed 
of gift of his self-acquired immoveable property by which he gives portions to each of 
his live sons. According to the Calcutta High Court, the property so acquired by each 
son is avccsiral in his hand.s, and his male issue acquire an interest in it by birth. There 
is no ((ucstion of intention according to that Court : Muddun Gopal v. Ram Buksh (1863) 
6 W.R. 71. 

(b) A, by his will, bequeathed the residue of his property to his three sons in the 
following terms; “My three sons aforesaid who are now alive, together with all the 
sons who may be born to mo hereafter, shall divide all my propert-ies into as many 
equal shares [as there be sons], and eaeh son should take one share.” The will contained 
a direction that the family house should not be divided between the sons until after the 
death of /Cs wives. Held by the High Court of Madras, that there were no express words 
in the will indiealiruj an intention that the share bequeathed to each son should be held 
by him as his self -acquired property ; therefore, the share bequeathed to each son was 
ancestral property in his hands, and the male issue of each son acquired an interest in 
it by birth : Nagalingam v. Rarnchmdra (1901) 24 Mad. 429. 

(c) A, by his will, bequeathed the residue of his property to his son in the 

followitig terms : “ After my death my son Mangaldas is the master [owner] of my estate. 

He is not to dispose of the estate, nor is he to give it in mortgage, but from the 
produce of rent thereof all the charges of the estate and of the family are to be disbursed, 
and the balance placed at interest at some proper place, but it is to belong to my son 
Mangaldas. Should he be under the necessity of giving the estate away by way of 
mortgage or .selling them, he may do so on consulting the herein mentioned executors.” 
Held by the High Court of Bombay, that there were no words in the will indicating an 
intention that the property should be held by him as ancestral property ; thwefoTe, the 
son took tlie property as his self-acquired property, and his male issue did not acquire 
any interest in it by birth : Jugmohandas v. Mangaldas (1886) 10 Bora. 628. 

The summary of the law given in sub-sec. (5) is taken almost verbatim from the 
judgment of the .Judicial Committee in Lai Ram Singh v. Deputy Commissioner of 
Partabgarh (m). Tlieir Lordships did not decide between the conflicting decisiong 
of the High Courts, but said that when the time came, they would prefer to 
go back to the original text of the Mitaksliara and put their own construction upon 
that text. 

The text of the Mitakshara referred to above is as follows ; — “ Whatever else is 
acquired by the coparcener himself without detriment to his father’s estate, or as a present 
from a friend, or a gift at nuptials, does not appertain to the co-heirs ” : Mitakshara 
(’hapter 1, sec. 4, para I. 


{k) Lat Bam Singh v. Deputy Commissioner of 1 
Partabgarh (1023) 50 I. A. 205, 45 All. 596, 
761.C. 022, (’23) A. PO. 100. 

(1) Bhagwat Shukul v. M. T. Kapomi (1944) 23 


Pat. 599. 

(wj) (1923) 50 I A. 265, 275, 45 All. 596, 604 , 76 
I.C. 922, (’23) A. PC. 160. 
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The words “ does not appertain to the co-heirs ” mean “ does not belong to the 
coparceners.” In Muddan Gopal v. Ram Buksk {n), the Calcutta High Court held that 
the property given by a father to his sons cannot be said to have been acquired by them 
“ without detriment ” to their father’s estate within the meaning of the above text, 
because it is not only given out of that estate, but in substitution for the undivided 
share of that estate ; that the son is only getting by his father's ;;ift that which, but 
for the gift, he would have received by descent ; had he receivetl it by descent, it would 
have been ancestral property in his hands ; the character of the pr<,o< ity is not changed 
because he receives it by way of gift. 

A gift of property made by a father to his son on the or .isio,i of the sons marriage 
is not ancestral property in the hands of the s. t*. It comes within the words “gift at 
nuptials ” in the above text, and it is his separate property (o). 

• (6) Accretions . — Accumulations of income of ancestral 
property (p), property purchased or acquired out of the income 
or with assistance of ancestral property (q), the proceeds of sale 
of ancestral property, and property purchased out of such 
proceeds (r), are ancestral property. It is now well established 
that sons, grandsons and great-grandsons acquire a vested 
interest not only in the income and accretions of ancestral 
property which accrued after their birth, but also in the 
income and accretions which accrued prior to their birth (^). 

224. Character of father’s and son’s interest in ancestral 
property. — Under the Mitakshara law each son upon his 
birth takes an interest equal to that of his father in ancestral 
property, whether it be moveable or immoveable. It is very 
important to note that the right which the son takes at his 
birth in the ancestral property is wholly independent of his 
father. He does not claim through the father, and, therefore, 
a transfer by a father of his own interest in the ancestral pro- 
perty, where such transfer is allowed by law [s. 257], cannot 
affect the interest of the son in the property (t). But the father 
has a special power of disposal of ancestral property for certain 
purposes specified in sections 225, 226 and 295. 


Authority of father. — There is under the Mitakshara law no distinction between 
the rights of a father and his sons as regards ancestral property, except that the father 
can dispose of (1) ancestral property, whether moveable or immoveable, for the payment 
of his debts, (2) ancestral moveable property for the purposes specified in s. 22n, and (3) 
ancestral immoveable property for the purposes specified in s. 226. Further, the father 
so long as he is capable is the head and manager of the family. He is entitled to the 


in) (1863) 6 W.ll. 71, 73. 

(o) (1863) 6 W.R. 71, 73, See also .d rfAor 

Chandra v. Nobin Chandra (1907) 12 C. W. 
N. 103. 

ip) Ramanna v. Venkata (1888) 11 Mad. 246. 
{q) Lai Bahadur v. Kanhaia Lai (1907) 29 All. 
244, 34 I.A. 65 ; UmrUhnath v. Gouree- 
noth (1870) 13 M.I.A. 542. 


(r) Krishnammi v. Raiagopala (1895) 18 Mad. 
73, 83. 

(a) Isree Fershad v. Nasib Kooer (1884) 10 Cal. 
1017, 1021 ; Juqmohandas v. Mangaldaa 
(1886) 10 Borr. 528, 581 ; Ramanna v. 
Venkata (1888) 11 Mad. 246. 

(t) Anandrao v. Vasantrao (1907) 9 Bom. L. R. 
596; at p. 697 [P.C.], affirming U904) 6 
Bom. L.ll. 925. 


Ss, 

223,224 
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Ss. possesHion of the joint property. He directs the concerns of the family within itself 
224<*226 represents it to the world. But as regards substantial jmprktorsJd'p, lie has no greater 

interest in the joint prop(‘rty than any of his sons. If the property is ancestral, each 
son by birth ac(]uir('s an interest equal to that of the father. And in the same manner 
his grandsons and great-grandsons take an interest on their respective births in the rights 
ot their fathers who represent them, and therefore in unascertained shares of the entire 
property. 

225. Gift by father within reasonable limits of ancestral 
moveables. Although sons acquire by birth rights equal to 
tJiose of a father in ancestral property botli moveable and 
immoveable, the father lias the power of making within reason- 
able limits gifts of ancestral moveable property without the 
consent of his sons for the purpose of performing ‘‘ indispensable 
acts of duty, and for purposes prescribed by texts of law, as 
gifts through ajBfection, support of the family, relief from distress 
and so fortli” (u). 

A gift of affection ” may be made to a wife, to a daugh- 
ter, and even to a son. But the gift must be of property with- 
in reasonal)le limits. A gift of the whole, or almost the whole, 
of the ancestral moveable property to one son to the exclusion 
of the other sons, cannot be upheld as a '' gift through affec- 
tion” prescribed by the text of law (c). 

In MadraH it lias been held that a disposition may be made of a small portion of 
the property in favour of a daughter or other female member even by will, provided the 
father obtains the consent of his sons to such disposition (w). But the correctness of this 
decision is open to (piestion, for no member of a joint family, not even a father, can dis- 
pose of even his own coparcenary interest by will though the other coparceners may 
consent to the disposition |s. 2501. Th(‘ soundness of the decision was questioned in the 
later Madras case of tSubbarami v. Ttaniamma {.r). In that case a father who was joint 
with his minor son beipieathetl by his will certain family properties to his wife for her 
maintenance. There was no question of consent, the son being a minor. It was held that 
the will was invalid and inoperative as again.st the son, although it would have been a 
proper provision if made by the father by a gift during his lifetime (.i). 


226. Gift by father or other managing member of ancestral 
immoveable property within reasonable limits.— A Hindu father 
or other managing nmmbcr has power to make a gift within 


(«) Mltaksliarn, Chap. J, ‘ar. 1, para. 27. 

(r) Laksihman v. Uamchnmira (1881) 5 liom. 
48, 7 I.A. 181. atnrminK (1876) 1 Horn. 
561 [uift to son M‘t aside] ; Nand Ram v. 
Mawjal (Itinil) 31 All. 3.59, 1 l.C. 797 
[nlft to son set aside] ; Jiarhoo v. Mankore- 
bai (1907) 31 llofn. 373, 34 I.A. 107, allirni- 
inK (1905) 29 Jloni. 51 [pift to daughter 
of Rs. 20,000 made out of income, upheld, 
the total value of the property bein'; from 
Ks. 10 to 15 Ines] ; Ramalinga v. Narayana 
(1922) 49 I.A. 168, 45 Mail. 489, 68 1.0. 
451, (’22) A. PC. 201 1 pift to only daughter 
who V as looking after the father] ; Kamak- 


shiv. Chakrnpany (1907) 30 Mad. 4.53 
[gift to daiigliter set aside as it was of a 
cousiderable ]KU'tion of the property ] ; 
llanmandipa v. Jwabai (1900) 24 Bom. 
547, .5.52,555 [gift to daughter-in-law up- 
hold] , Madhusvdan v. Ramji (1920) 5 
Pat. r,. .T. 516, 57 I C. 341, (’20) A.P. 114 
[provision before marriage for maintenance 
of son-in-law and, therefore, also of the 
dau'ghter, upheld], 

(«’) Appan Paira v. Srinivasa (1917) 40 Mad. 
1122, 40 l.C. 118, (’18) A.M. 531. 

(x) Subbarami v. Ramamrna (1920) 43 Mad. 
824, 59 l.C. 681, (’20) A.M. 637. 
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reasonable limits of ancestral immoveable property for pious 
purposes.'' But the alienation must be by an act inter vivos, 
and not by will (y). A member of a joint family cannot 
dispose of by will any portion of the property even for charitable 
purposes and even if the portion bears a small proportion 
to the entire estate {z). 

“ Even a single individual may conclude a donation, mortgage, or sale of immoveable 
property, during a season ot distress, for the sake of the fam.iy, and especially for pious 
purposes Mitakshara, ch. I, s. 1, v. 28-29. Hut he cannot dispose of it by will (fl). 

It has been held by the High Court of Madras that a father has no power to make 
a gift of ancestral immoveable property to his wife to the prejudice of his minor sons [b). 
But it has been held by the same Court that he can make a gift of a small portion of 
ancestral immoveable property to his daughter at or after her marriage, such gift being 
customary in that Presidency (c). In Jiombay, it has been held that a father cannot 
make a gift of even a small portion of the joint family immoveable property to his daugh- 
ter, though it be on the ground that she was looking after him in his old age [d). In 
an Allahabad case (e), the (!ourt refused to uphold a gift by a father to his daughter’s 
father-in-law of a share in a village, though it was transferred to him as the marriage 
portion of the daughter. A gift to a stranger is equally invalid and the other members 
of the family, while in possession, need not suo to set it aside (/). 


227. Property thrown into common stock.— (i) Property 
which was originally the separate or self-acquired property 
of a member of a joint family may become joint family 
property, if it has been voluntarily thrown by him into the 
common stock with the intention of abandoning all separate 
claims upon it. A clear intention to waive his separate rights 
must be established {g), and it will not be inferred from the mere 
fact of his allowing the other members of the family to use it 
conjointly with himself nor from the fact that the income 
of the separate property was used to support a son {h) nor 
from the mere failure of a member to keep separate accounts 


(y) Qangi Raddi v. Tamnii Raddi (1927) 54 
LA. 136, 140, 50 Mad. 4il, 425, 109 I.C. 
79, (’27) A.PC. 80 ; Qopal Chand v. Knbu 
Kumvar (1843) 5 S.D.A., p. 24 ; Raghunath 
V. Gobind (1886) 8 All. 76 [provi-sion 
for family idol] ; Ramalinga v. Sivachi- 
damhara (1919) 42 Mad. 440, 49 742, 

(’19) A.M. 809 [gift to an Idol of a temple 
on the occasion of the donor’s father’s 
funeral], doubting Rathnam v. Sivamt- 
ramania (1893) 16 Mad. 353 [gift of 
a silver vehicle to a temple] ; Sri Thakurji 
V. Nunda (1921) 43 All. 560, 63 I.C. .546, 
(’21) A. A. 333 [gift to an Idol] ; Kalu v. 
Sarsu (1895) 19 Bom. 803 [gift to plaintiff 
as worshipper of a deity-gift not upheld] ; 
Amar Chandra v. Saradamayee (1930) 57 
Cal. 39, 123 I.C. 660, (’29) A.C. 787. See 
also West and Buhler, 4th odl , p. 204, note 
(1), and p. 686, note (g), and Haridas v. 
Devkuvarbai (1926) 50 Bom. 443, 449, 97 
I.C. 820, (’26) A.B. 408 (gift to daughter 


upheid on the grouad that the son had 
consented to It]. 

(z) Jankharlal v. Shri Thakur Radha Oopalji 
Maharaj (1945) All. 177. 

(«) Lalta Prasad v. Sri Mahadeoji (1920) 42 
All. 461, 58 I.C. 667, (’20) A.A. 116. 

(/-) Rayakkal v. SuhHnna (1892) 16 Mad. 84. 

(r) Sundararamayya v. Sittamma (19x2) 35 Mad. 
628, 10 I.(;. 56 [cift of 8 out of 200 acres 
upheld]. 

(d) Jinnappa Mahadevappa v. Chmmava 
Krishnappa (1935) 59 Bora. 459, (’35) 
A.B. 32L 

(c) Ganga v. Pirthi Pal (1880) 2 All. 635. 

(/) Riasat Ali v. Iqbal liai (1935) 16 Lah. 659, 
157 I.C. 75, (’35) A.L. 827. 
ig) Raj Kishore v. Madiin Gopal (1932) 13 Lah. 

491, 143 l.V. 249, (’32) A.L. 636. 

(h) Gopal v. Keshoba (WiQ) Mad. 65, 165 I.C. 
350, (’38) A.M. 185. 


Ss. 

226,227 
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S. 227 of his earnings (i). Separate property thrown into the common 
stock is subject to all the incidents of joint family property (j). 

(2) Similarly where members of a joint family, who 
have control over tlie joint estate, blend with that estate 
property in whicli they have separate interests, the effect is that 
all the })roperty is so blended becomes joint family property (k). 

(o) The above rules apply also to brothers living together 
and forming a joint family governed by the Dayabhaga (1). 

Jllustrafions. 

(a) Three Hindu brothers, A, B and O', lived together as members of a joint family 
in th(‘ir ancestral house at Nagothna, the house being the only property left by the father. 
Siibsc(iueiitly A and B went to Baroda and got employment there as clerks. C 
rcmfiincd at home to look after the family affairs. Both A and B remitted money from 
time to time to C for the .suj^port of the family living at Nagothna, C applied the income 
towards the support of the family, and with the savings from such remittances 
he purchasiti certain immoveable property in his own name. A and B sued C to 
ret'ovt']’ possession of the property from (J, alleging that it was their self-acquired pro- 
perty. Jfeld, that the property was the self-acquired property of A and B, and they 
were entitled to it to the exclusion of C, unless it appeared that the property had been 
treated by.1 and Has joint family property. As there was no finding on the point, the 
Higdi (^)urt referred the following issue to the lower Court, namely, whether as a fact 
A and B had voluntarily thrown the property into the joint stock with the intention of 
abandoning all separate claims upon it : Krishnaji v. Moro Mahadev (1890) 15 Bom. 3l\ 

(b) A joint Hindu family, consisting of a father and his three sons, owns certain 
villages which arc the joint property of the family. The father as the head of the family 
opens an account with a banker with whom he deposits from time to time the income 
arisiiiL^ from the villages. The father also earns a large sum of money every year, and 
those earnings also arc deposited him with the banker in the same account. There is 
nothing to show that he discriminated between the income of the joint properties and his 
personal income. On the other hand the evidence shows that he blended them both in 
one general account. Upon these facts it was held by the Privy Council that the self- 
acquisitions of the father must be treated as joint family property, and that he had no 
power, therefore, to dispose of them by his will ; Lai Bahadur v. Kanhaiya Lai (1906) 
29 All. 244, 34 l.A. 65. 


Separate property and limitation — a coparcener discontimies his possession 
of property belonging to him separately in favour of the joint estate, his right to claim 
the property as separate may he barred by limitation (m). 


V ift/nunathn v. Varadanija (11)38) Mad. 690, 
(’38) A.IM. 841. 

J,al Bahadur v. Kahnaia Lai (1007) 29 All. 
244, 34 l.A. 05; Suraj Narain v Rafan 
Lai (1017) 44 l.A. 201, 40 All. 159, 40 1.0. 
088, (’17) A.PO. 12; Radhakant Lai v. 
ya:ma Begum (1018) 45 Cal. 733, 45 I.C. 
800, (’17) A.ro. 128 [property inherited 
from brother thrown into common stock |: 
Lain Muddun Gopal v. Khikhinda Koer 
(1801) 18 Cal. 341, 18 l.A. 9 ; Krishnaji v. 
Moro Mahadev (1891) 15 Bom. 32, 39-40 . 
Tnbhovandas v. Yorke Smith 11897) 21 
Boin. 340; Oopalasami v. Chinnsami 
(1884) 7 Mad. 458 [property inherited 


from maternal urandfather tliro^vn into 
common «tnek] ; Tottempudi v. Tottempudi 
(1004) 27 Mad. 228 ; Rampershad v. Shea 
Vhmn (18G6) 10 M.I.A. 490, 505. See also 
Hurpershad v. Sheo Dyal (1876) 3 l.A. 2.59, 
26 W.K. 55 ; Shanker Baksh v. Hardeo 
Baksh (1880) 16 Cal. 397, 16 l.A, 71. 

t) Rajani Kant Pal v. Jaga Mohan Pal (1923) 
50 l.A. 173, 50 Cal. 439, 73 I.C. 252, (’23) 
A.PC. .'.7. 

0 (1923) .50 l.A. 173, 50 Cal. 430, 73 I.C. 252. 
(’23) A.PC. 57, sxipra. 

m) Vasudera v. Maguni (1901) 24 Mad. 387, 28 
I A. 81 • Bahaji v. Jivaji (1930) 32 Bora. 
L.H. 314, 127 I.C. 204, (’30) A B. 333. 
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House huili on, ancestral land with separate funds . — If a member of a joint family 
builds a house on ancestral land with his own moneys, the other members have a claim 
on him only for compensation for their share of the land {n). ^jec sec. 235 {4). 


Ss. 

227,228 


228. Property jointly acquired. — {1) Where property has 
been acquired in business by persons constitutinj a joint Hindu 
family by their joint labour, the question arises whether 
the property so acquired is joint family property, or whether it 
is merely the joint property of the joint acquirers, or wliether 
it is ordinary partnership property. If it is jomt family pro- 
perty, the male issue of the acquirers take an interest in it by 
birth [s. 221, sub-s. (7)]. If it is the joint property of the 
joint acquirers, it will pass by survivorship, but the male 
issue of the acquirers do not take any interest in it by birth 
[s. 221, sub-s. (2)]. If it is partnership property, it is governed 
by the provisions of the Indian Partnership Act, 1932, so that 
the share of each of the joint acquirers will pass on his death 
to his heirs, and not by survivorship. 

(2) If the property so acquired is acquired with the aid of , 
joint family property, it hacomes joint family property (o). 

(3) If the property so acquired is acquired ivithout the 
aid of joint family property, the presumption is that it is the 
joint property of the joint acquirers (j?), but this presumption 
may be rebutted by proof that the persons constituting the 
joint family acquired the property not as members of a joint 
family, but as members of an ordinary trade partnership resting 
on contract, in which case the property will be deemed to 
be partnership property (q). 

In the absence of any proof of partnership, property jointly 
acquired by the members of a joint family without the aid of 
joint family property is, as stated above, to be presumed to 
be joint. But is it also to be presumed to be joint family 
property? It was at one time held by the High Court of 
Bombay that property jointly acquired without the aid of 
joint family property was not joint family property and that 
the male issue of the joint acquirers did not acquire an interest 


(n) Vithoha v. Hariba (1869) 6 Bom. H. C. 

(A.C.) .')4 : Periakaruppan v. Arunache- 
lam (1927) 50 Mad. 582, 102 l.C. 290, 
(’27) A.M. 676 [house built by sole sur- 
viving coparcener — subsequent adoption 
by him— adopted son held entitled to 
one-half share In the land). 

(o) Umrithnath v. Ooureenath (1870) 13 M.T.A. 

542 ; Lai Bahadur v. Kanhaiya Lai (1907) 


29 All. 244, 34 LA 65. 

(p) Chandrabhaga v. Anadarao (1939) Nag. 293. 

(q) Rampershad v. She) Churn (1866) 10 M.T.A. 

490, 506; Gopalsami v, Arunachelam (1904) 
27 Mad. 32 ; Chaturbhooj v. D aramfi 
(1885) 9 Bom, 438, 445; Samalbhai v. 
Someshwar (1881) 5 Bom. 38 ; Ganpat v. 
Annaji (1899) 23 Bom. 144. 
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S. 228 in it by birth, unless it was thrown into the common stock (r). 
In later cases, however, it has been held that such property 
must be presumed to be joint family property ( 5 ), and this 
has been followed in Lahore (t), Nagpur and Oudh {v). 
In Madras it has been held that property so acquired must 
be presumed to be joint family property (w) unless the acquirers 
intended to hold, the property as co-owners between themselves 
in which case it would be their joint property [x). 

Illustrations. 

(a) Property is acquired by a joint Hindu family consisting of five brothers without 
the aid of joint family property. The presumption is that the property is joint, and not 
partnership property, so that if any one of the brothers dies leaving a widow, his share 
of the joint property will pass not to his widow, but to the surviving brothers. But 
if it be proved that the brothers carried on business not as members of a joint family 
but as partners under a partnership agreement, the share of the deceased will pass 
as his separate projurty to the widow: Jtampershad v. Skeo Churn (1866) lOM.l.A. 
490, 505-606. 

(b) A joint family consists of two brothers, A and B, A and B commence business 
in the year 1900 without the assistance of any ancestral property, and acquire a large 
fortune. A son C is born to A in the year 1905. In 1910 A and B wind up the business, 
and divide the acquisition between them. A then makes a gift of his share to a stranger. 
Is the gift valid ? It would bo valid if C did not acquire an interest in the joint 
acquisition by birth. It would bo invalid, if C accpiired an interest in the property 
by birth. The question, therefore, is, whether C acquired an interest in the joint ac- 
quisitions by birth. According to the vi<'W taken by the Bombay High Court in a case 
decided in 1 884, the property acquired by A and B is joint as between them, so that 
onthedeathofeitherof them, the survivor would be entitled to the whole, but as regards 
others including C, it is their self-acquired property, so that C does not acquire any 
interest in it by birth, and A can dispose of Ids share at his pleasure. According to 
later decisions, such property is to be presumed to he joint family property. According 
to the Madras High Court, property jointly ac([uired by the member.s of a joint family, 
though witliout th(‘ assistance of joint family property, is to be presumed to be joint 
family properly, so that C mu.st be regarded as having acquired an interest in tlie property 
by birtli, unless it bo shown that A and B hold the property as “ co-owners,” that is, 
held it as their self-acquired property as distinct from joint family property. Tho 
Bombay decisions are now in line with tho Madras decision. 

Compare sec. 45 of the Transfer of Property Act, 1882, according to which where 
immoveable property is purchased by two or more persons out of a commom fund, the 
purchasers are, in the ab.sencc of any contract to the contrary, entitled to hold the 
property in shares proportioned to their interests in tho common fund. A similar rule 
applies where a joint purcha.se is made by several persons with their separate funds. 
Note that sec. 45 occurs in (’hapter II of the Act, which by sec. 2 does not affect any 
rule of Hindu law. 


( r) Chatvrbhooj v. Dharamsi (1885) 9 Horn. 
438, 445. 

(«) LaMa» v. Motibai (1908) 10 Bom. L. R. 
175 ; Ilandan v. Devkuvarbai (1926) 50 
Bom. 443, 97 I.C. 820, (’26) A.B. 408 
[property jointly acquirc<l by father and 
sons]. See also Karsondas v. Oangalm 
(1908) ,32 Bom. 479. 

(f) Sarwal Das v. Kure Mai (1928) 9 Lah. 470, 


109 I.C’. 779, (’28) A.L. 224. 

(m) SUalpni'iad v. Ram Prasad (1944) Najr. 17. 

{v) Lachmx Nurain v. Musaddi Lai (1942) 
17 Luck. 327, 197 I.C. 247, (’42) A.O. 155. 

[w) No sucli presumption arises where the 

biisine.ss is carried on by some only of the 
mtMnbors of the Joint family ; Sudarsanam 
V. Narasimhulu (1902) 25 Mad. 149. 

(x) (1902) 25 Mad. 149, 155-156, supra. ' 
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■229. Survivorship— Devolution of deceased coparcener’s S.229 
interest. — (1) On the death of a coparcener, his interest in 
the coparcenary property does not pass by succession to his 
heirs. It passes by survivorship to the other coparceners, 
subject to the rule that where the deceased coparcener leaves 
male issue, they represent his rights to a share on partition (?/), 
and are his sole legal representatives for purposes of execution 
of money decrees passed against him {z). The rule of survivor- 
ship here stated is, however now subject to the right of the 
widow of a deceased coparcener to take her husband’s share. 

See sec. 35. 

[2) The right of a coparcener to take by survivorship is 
defeated in the following cases : — 

(i) where the deceased coparcener has sold or mort- 
gaged his interest, in provinces where such sale or 
mortgage is allowed by law [s. 259] ; 

(ii) where the interest of the deceased coparcener has 
been attached in his lifetime in execution of a decree 
against him. A mere decree obtained by a creditor, 
not followed up by an attachment in the lifetime 
of the debtor, will not defeat the right of survivor- 
ship, unless the judgment-debtor stood in the relation 
of father, paternal grandfather or great-grandfather 
to the surviving coparceners [ss. 289, 292 (4 )] ; 

(iii) where the interest of the deceased coparcener has 
vested in the Official Assignee or Receiver on his 
insolvency (a) [s. 265]. On the annulment of in- 
solvency the interest which vested in the Official 
Receiver revests under sec. 37 of the Provincial 
Insolvency Act in the insolvent and if on that date 
he is not alive, it goes to his heirs under the law (b). 

Sub-sec. (1 ). — What passes to the male issue is not a share, but the right to have 

a share on partition. Suppose A and B arc two brothers, and 

j I that A has a son C and B has a son D. On A’s death, his undivided 

. . j interest will pass to the surviving coparceners, B, C and D. C 

^ 2) cannot, while tlie family remains joint, claim for himself a moiety 

of the income alleging that it represents his father’s share. But if 
the family come to a partition, C will take one-half of the property, that being his father’s 
share, and B and D will take the other half : see sec. 321 below. 

{y) Katama Natchiar v. The Rajah of Shivagunga (1938) 13 Luck. 2 il, 168 I.C. 268, (’37) 

(1863) 9 M.T.A. .543. 615 ; Musammat A.O. 327. 

Lakhpati v. Parmeshwar (1930) 5 Luck. (a) Fakirchand v. Motirhand (1883) 7 Bom. 438. 

631, 125 I.C. 414, (’31) A.O. 108. (6) Lakskmanan Chettiir v. Srinivasa Iyengar 

( 2 ) Sheo Oopal v. Firm Oaneeh Das Ram Gopal 
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Ss. Sub-sec, (2), clause (i).— According o the Mitakshara law as applied m the Bombay 

A«A and Madras Presidencies, a coparcener can sell or mortgage his interest in the coparce- 

AOU property, but not according to that law as applied in Bengal and the United 

Provinces (sec. 260). Therefore, in Bombay and Madras, if a coparcenary consists of A 
and B, and A sells his interest to X, and then dies, B cannot claim A’s interest by sur- 
vivorsliip. That interest has passed to X by purchase. But no Hindu governed by 
the Mitakshara law can dispose of by gift or will his undivided interest in coparcenary 
[)roperty in any part of British India [sees. 258, 368]. Therefore if A makes a gift by 
way of bequest of his undivided interest in the coparcenary property to X, that interest 
will not on his death pass to A, but it will pass to B, the surviving coparcener. 

Clause (ii).—A and B are coparceners. C obtains a decree against A and attaches 
d’s interest in the coparcenary property. A then dies. A’s interest having been 
attached in his lifetime B is not entitled to that interest by survivorship, sec sec. 289. 
C is entitled to have A’s interest sold in execution even after A’s death. But if C had 
merely obtained a decree against A, and no attachment had been levied on A’s interest 
in A’s lifetime, A’s interest would pass to B by survivorship unle.ss A happened to be B's 
father or grandfather or trreat-grandfather in which case U could attach A’s intere.st 
even after A’s death. [The Code of Civil Procedure, 1908, secs. 53 and 50]. Sec 
sec. 289 below. 

Clause {Hi). -A and B are coparceners. A becomes insolvent and a vesting order 
is made in insolvency. The effect of this order is to vest A’s interest in the coparcenary 
property in the Official Assignee. A then dies. B is not entitled to A’s interest by 
survivorship. That interest will remain ve.sted in the Official Assignee for the beneht 
of A’s creditors. 


230. Separate property. — Property acquired in any of the 
following ways is the separate property of the acquirer ; it 
is called self-acquired” property, and is subject to the 
incidents mentioned in sec. 222 above : — 


(1) Obstructed heritage . — Property inherited as ob- 
structed heritage (sapratibaTidha daya)y that is, 
property inherited by a Hindu from a person 
other than liis father, father’s father, or father’s 
father’s father [see ss. 218 and 223, sub-s. (2)]. 


Projicrty inherited as unobstructed heritage {apratibandha daya) is ancestral ; sec 
sec. 223, sub-.sec. (i). 

As to property inherited from a maternal grandfather, see see. 223, sub-sec. (2). 

(2) Gift . — gift of a small portion of ancestral move- 

ables made through affection by a father to his 
male issue is his separate property (c) [s. 225]. 

As to gifts and bequests of separate property by a father to his sons, see sec. 223 
sub-sec. (5). 

(3) Government jrrani.— Property granted by Govern- 

ment to a member of a joint family is the 
separate property of tlic donee (d), unless it 
appears from the grant that it was intended for 
the benefit of the family (e). 


(c) See sec. 225, and the cases there cited. (e) 

(d) Katama NcUrhair v. Rajah of Shivagumja 

(1863) 9 M.I.A. 543, 610. 


Sri Mahant Oovind v. Sifaram (1899) 21 All 
53, 20 I.A. 195. 
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(4) Property lost to family. — ^Ancestral property lost Ss. 

to the family, and recovered by a member 230,231 
without the assistance of joint family property. 

See sec. 232 below. 

(5) Income of separate property. — The income of 

separate property, and purchases in idc with such 
income (/). 

(6) Share on partition. — ^Property oblained as his share 

on partition by a co[)arceiier who has no male 
issue. See sec. 223 (4) above. 

(7) Property held by sole surviving coparceyier . — 

Property held by a sole surviving coparcener, 
when there is no widow in existence who has 
power to adopt (g). 

(8) Separate earnings. — Separate earnings of a member 

of the joint family [sec. 231]. 

(9) Gains of learning. — All acquisitions made by means 

of learning are now declared by the Hindu Gains 
of Learning Act, 1930, to be the separate property 
of the acquirer [s. 231A]. 

It is not to be supposed that every property held by a coparcener is coparcenary 
property. A coparcener may possess separate property of his own and such property is 
entirely at his disposal : see sec. 222 above. Thus the nine kinds of property described 
ill this section are separate property. Sejxirate property is also called self -acquired 
property. iSelf-acquired property, in its technical sense, means property obtained by 
a Hindu without any detriment to ancestral properly. As to property described in els. (1), 

(2), (.3) and (5) of this section it is clear that it cannot be said to be acquired at the expense 
of the patrimony or ancestral estate. Such property is, therefore, self-acquired in the 
technical sense of the term. As to property described in cl. (4), it is a question of fact 
as to whether it constitutes self-acquired property or not. In practice the expression 
“ self-acquired ” property is used as referring to property acquired by a Hindu by 
his own exertions without the assistance of family funds. 

231. Separate earnings— gains of science. — The income of 
a member of a joint family is his separate property, if it has 
been obtained— 


(a) by his own exertions, and 

(b) without any detriment to the father’s estate,” 
that is, without the aid of joint family property {h). 


(/) Krishnaji v. Moro Mahadev (1891) 15 Bom. 
S2. 

(g) See Bachoo v. Mankorebai (1907) 31 Bom. 
373, 34 LA. 107. 


(A) Somamndara v. Ganfia (1904) 23 Mad. 386; 
Rajamma v, Ramakrishnayya (1905) 
29 Mad. 121 (insurance premium paid 
out of self-acquired property— insuvance 
money held to be separate property]. 
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•s. But it is joint family property if it has l)een earned at the 
231A expense of joint family property (i). 

For instance gifts to a Purohit for private services rendered by him arc his separate 
property (j). 

A member of a joint family can preempt the property of the family sold by the 
manager provided he does it out of his separate funds and intends to keep it as his separate 
property {k). 

The eons', nt by a member of a joint family to the sale of family property by the 
manager does not make him vendor and he can preempt the property (/). 

231 A. Gains of learning— gains of science.~(i) Before 
the Hindu Uains of Learning Act, 1930, two propositions were 
well established, namely, (1) that income earned by a member 
of a joint family by the practice of a profession or occupation 
refjuiring special training was joint family property, if such 
training was imparted at the expense of joint family property ; 
and (2) that gains made by personal labour and without the aid 
of joint family funds by a member of a joint family, who was 
maintained out of joint family funds and received no more 
than an ordinary education suitable to his position as a member 
of the family, were the self-acquired property of such member. 

(2) By the Hindu Oains of Learning Act it is provided 
that notwithstanding any custom, rule or interpretation of 
the Hindu Law, no gains of learning shall be held not to be the 
exclusive and separate property of the member of the joint 
family who acquires them merely by reason of — 

(a) his learning having been, in whole or in part, im- 
parted to him by any member, living or deceased, 
of his family, or with the aid of joint funds of his 
family, or with the aid of the funds of any member 
thereof, or 

(b) himself or his family having, while he was acquiring 
such learning, been maintained or supported, 
wholly or in part, by the joint funds of his family, 
or by the funds of any member thereof. 

“ Learning is defined in the Act as meaning education, 
whether elementary, technical, scientific, special or general, 

Totlimpmli v. Tottmpudi (1904) 27 Mad. (j) 

228 ; ^otna^umhra v. Ganffa (1904) 28 
Ma«l 886; liajamma v. Rainakrishnayya ... 

(1906) 29 Mad. 121 [Insurance premium 
piid out of sdf-actjuired property — 
iusurnue money held to be separate (1) 
prop<Tty]. 




56 All. 1026, 151 l.C. 11, ('34) A.A. 85V 

Ram Naresh v. Mst. Qanga Dei (1944) 
Luck. 257. 

Uiuanchall Sinyk v. Ayodhya Singh (1929) 
4 Luck. 370 (F.B.) 
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and training of every kind which is usually intended to enable St. 
a person to pursue any trade, industry, profession or avocation W 

in life. 

“ Gains of learning ” are defined as meaning all acquisi- 
tions of property made substantially by means of learning, 
whether such acquisitions be made before or after the com- 
mencement of the Act, and whether such acquisitions be 
the ordinary or the extraordinary result of such learning. 

The Act came into force on the 25th July, 1!)30. It is set out in Appendix X below. 

Under the Act all gains of learning, whether made before or after the commencement of the Act 
constitute the self-acquired property of the acquirer. 

The Hindu texts classed ‘gains of science,” if the knowledge of “science ” was 
acquired at the expense of joint family funds, as joint family property. The term 
“ science ” was interpreted by the Courts to mean special as distinguished from ordinary 
learning. It was accordingly held that gains of learning imparted at the expense of joint 
family property were joint family property if the learning was special learning but they 
were self-acquired property if the learning was ordinary \esi.Tmng{m). The Hindu Gains 
of Learning Act places gains of both kinds on the same footing, and declares all gains 
of learning, whether the learning be special or ordinary, to be the self-acquired property 
of the acquirer. 

232. Recovery of ancestral property lost to the family.— 

Where the members of a joint family have been wrongfully 
dispossessed or adversely kept out of possession of joint pro- 
perty for a long time, and such property is subsequently re- 
covered by an individual member of the family without the 
assistance of joint funds, then, if the property is recovered by 
the father, he takes the whole as his separate or self-acquired 
property, whether it be moveable or immoveable ; but if it 
is recovered by any other member of the family, then, if the 
property be moveable, he takes the whole as his separate or 
self-acquired property, but if it be immoveable, he takes one- 
fourth first as reward for the recovery, and the remainder 
has to be equ^illy divided among all the coparceners including 
the recoverer (n). 


(m) Metharam v. Rewarhand (1918) 45 I. A. 41, 45 
Cal. 666, 44 I.C, 269, ('17) A.PC. 105 [bro- 
ker and moneylender]; Ookal ChaiU v. 
Hukiim Chand—Nath Mai (1921) 48 I.A. 
162, 2 Lab. 40, 60 I.C. 379, (’21) A.PC. 35 
[Indian Civil Service] ; Luximon Row 
V. Muller Row (1831) 21 Knapp. 60 
[Prime Minister] ; Lakuhman v. Jawnabai 
(1882) 6 Bom. 225 [pleader and Siib- 
.ludge] ; Pauliem v. Pauli/^m (1877) 1 Mad. 
252, 4 I.A. 109 ; Chalakonda v. Chalakonda 
(1864) 2 Mad. H. C. 56 [dancing girl]; 
Durvamla v. Durvaeula (1872) 7 Mad. H. 
C. 47 [pleader] ; Jioologam v. Swornani 
(1882) 4 Mad. 330 [dancing girl] ; Bai 
Manrhha v. Narotamdae (1868) 6 Bom. 
H.C.A.C. 1 [vakil] ; Dhunookdharee v. 
Ounpat (1888) 11 Beng. L. R. 201, 10 W. 


R. 122 ; Jugmohandan v. Mangaldas (1886) 
10 Bom. 528, .55.5-559 [mill manager] ; 
KrUhnaji v. Moro Mahadev (1891) 15 Bom. 
32 [karkun] ; Lachmin Kmr v. Debi 
Prattad (1898) 20 All. 435 [army 

contractor] ; Durga Dat v. Oaneah Dot 
(1910) 32 All. 305, 5 I.C. 400 [astrologcij. 

Bajaba v. Trimbak (1910) 34 Bom. 106, 
4 I.C. 255 ; Vwalatrhi v. Annanwamy 
(1870) 5 Mad. H. C. 150; Bissemr v. 
Seetul Chunder (1868) 9 W.R, 69 s.c., 
8 W.R. 13 ; Shtimmrain v. Rughoobur- 
dyal (1878) 3 CaC 508, 511 ; Jugmohandas 
V. Mangaldas (i886) 10 Bom. 528, 551 ; 
Bolakee v. Court of Warde (1870) 14 W.R. 
34 ; Naraganti v. Venkatachalpati (1882) 
4 Mad. 250, 259. 
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Ss. The rule laid down in this section applies only to coparcenary property lost to the 

232 233 family, but recovered by a coparcener without the aid of family funds from a stranger 
holding (idrersely to the family. It does not apply to any other case. Thus where certain 
family property was allotted to a member of one branch of the family in virtue of a com- 
promise, and was subsequently jmrehased by a member of another branch with his own 
money, it was held that it was the self-acquired property of the purchaser, and that his 
brother who was joint with him was not entitled to any interest in it (o). In the last 
mentioned case it was contended on behalf of the brother that one-fourth of the property 
should be given to the purchaser, and that the remaining three-fourths should be divided 
equally between tlje two brothers, but this contention was overruled. 

233. Presumption as to coparcenary and coparcenary 
property. — Where a suit is brought by a Hindu to recover 
property, alleging that it is his self-acquired property, and the 
defendant contends that it is joint family property, or where 
a suit is brought by a Hindu for partition of property alleging 
that it is joint family property and the defendant contends 
that it is his self-acquired property, the question arises upon 
whom the burden of proof lies. The following are the leading 
rules on the subject. — 

(1) Presum/ption that a joint family continues joint , — 
1 Generally speaking, “ the normal state of every Hindu family 
is joint. Presumably every such family is joint in food, worship 
and estate. In the absence of proof of division, such is the 
legal presumption” (p). In other words, given a joint Hindu 
family, the presumption is, until the contrary is proved, that 
^ the family continues joint ” [q). The presumption of union is 
the greatest in the case of father and sons (r). “ The strength 

of the presumption necessarily varies in every case. The 
presumption is stronger in the case of brothers than in the case 
of cousins, and the farther you go from the founder of the family 
the presumption becomes weaker and weaker” (s). The 
reason is that “ brothers are for the most part undivided ; 
second cousins are generally separated ’’ (0 ; and third cousins 
are for the most part separated (i«). 

In ivhat cases does the above presumption apply ? — The 
f presumption that a Hindu family continues to be joint is 

{(>) Bajaba v. Trimbak (1910) 34 Bora. 106, 4 (’20) A.PC. 46 ; Raghubardyayal v. Ram- 

I t’- dulare (1928) 6 Ranjr. 367, 111 I.C. 839, 

(p) Neelkisto Deb v. Beerrhunder (1869) 12 M.I. (’28) A. ll. 206 ; Pandit Mohanlal v. 

A. f>23, 540 ; Saragunty v. Venqama Pandit Ramdayal (1941) 16 Luck. 708. 

(1861) 9 M.I. A. 66, 92 ; Renan Persad 194 I.C. 61, (’41) A. 0. 331. 

V. Rndha Beeby (18,56) 4 M.I.A. 137, 168. (r) Malak-hand v. Hira Lai (1936) 11 Luck 

Sec itbo Met. Cheetha v. Miheen L<iIZ (1867) 449, 157 I.C. 945, (’35) A.O. 510. 

II M.I.A. 369 ; Met. Hhaguani v. Mohan {») Yellappa v. Tippanna (1929) 56 l.A. 13, 19. 

Singh (192.5) 29 C.W.N. 1037, 88 I.C. 385, 53 Bom. 213, 114 I.C. 13, (’29) A.PC. 8. 

(’25) A. PC. 132 [P.C.]. (t) Moro Viehtanath v. Ganesh (1873) 10 Bom. 

(v) yageshar Bakeh Singh v. Qanetha (1920) 47 H.C, 444, 468. 

l.A. 57, 70, 42 All. 368, 381, 56 I.C. 306, («) Yellappa v, Tippanna, supra. 
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: mainly available when the question arises whether a specific 
property which was admittedly joint at one time has continued 
to be joint or it has ceased to be joint hy virtue of a separation. 
If a joint family possessed property which was admittedly 
joint, the presumption would be that the property continues 
to be joint, and the burden would lie upon the member who 
claims it as his separate property to prove that there was a 
partition and that he got it on such partition (^J). The pre- 
sumption is peculiarly strong in the case of brothers (w), but 
almost nil in the case of third and fourth cousins (x). 

Where some members alienated joint family property and others sued to set aside 
that alienation and compromised the suit by a payment to the alienee out of joint funds 
, -nd retained a portion of the property sold, it was held that that portion belonged to 
the whole family (y). 

(lA) Even where a Hindu undivided family has ceased 
to be such in law, it may be deemed to an undivided family 
for the purposes of the Income Tax Act under sec. 25 A of that 
Act ( 2 ). 

(2) No presumption that a joint family possesses joint 
property. — There is no presumption that a family, because it is 
joint, possesses joint property or any property (a). When in a 
suit for partition, a party claims that any particular item 
of the property is joint family property (6), or when in a suit on 
a mortgage, a party contends that the property mortgaged is 
joint family property (c), the burden of proving that it is so 
rests on the party asserting it, though circumstances may 
readily cause the onus to be discharged. To render the property 
joint the plaintiff must prove that the family was possessed 
of some property with the income of which the property could 
have been acquired (d) or from which the presumption could 
be drawn that all the property possessed by the family is joint 
family property (e) or that it was purchased with joint family 


(r) See Prit Koer v. Mahadeo Purshad (1895) 
22 ChI. 85, 21 I.A. 134. 

(u>) Ifageshar Baksh HSingh v. Oaneaha (1920) 
47 I.A. 57, 42 All. 368, 381, 56 I.C. 306, 
(’20) A.FC. 46. 

(t) Vellappa v. Tippanna (1929) 56 I.A. 18, 53 
Bom. 213, 114 I.C. 13, (’29) A.PC. 8. 

(>) JBhagwan Singh v. Behari Lai (1938) Nac. 

221, 172 I.C. 43, (’37) A.N. 237. 

( 2 ) Sardar Bahadur Sardar Indra Singh v. 
The Commissioner of Income-tax, Bihar 
Orissa (1943) 22 Pat. 55, 206 I.C. 609. 
(’43) A.P. 169. 

(а) Kamala Kant Gopalji v. Madhavji Maghji 

(1936) 69 Bom. 573, 37 Bom. L. R. 405, 
158 I.C. 145, (’35) A.B. 343. 

(б) Annanudai Chatty v. Subramanian Chatty 
(1929) 31 Bom. L.R. 280, 113 I.C. 897, (’29) 


A.PC. 1 ; Jogi Reddi v. Chinnabbi Reddi 
(1929) 56 I.A. 6, 62 Mad. 83, 114 I.C. 5, 
(’29) A.PC. 13, ia not an authority for the 
proposition in the text. The suit was by 
the plaintiff against his brothers auJ hla 
sister’s son who was a Christian, and the 
contest was as to certain property stand- 
ing in the name of the sister’s son. 

(c) Rai Shadi Lai v. Lai Bahadur (1933) 35 

Bom. L.R. 308, 142 I.C. 739, (’33) A.PC. 
85. 

(d) Venkatramayya v. Ses'mmma (1937) Mad. 

1012, 170 I.C. 10“ , (’37) A.M. 538; 
VyViianatha v. Vatadaraja (1938) Mad. 
696, (’38) A.M. 341 ; Janakamma v. 
Chinnarao (1945) Mad. 378. 

{e) Kamala Kant Oopalii v. Madhavji Maghji, 
supra. 


S.233 
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S. 233 funds, such as the proceeds of sale of ancestral property (/) or 
by joint labour. None of these alternatives is a matter of legal 
presumption. It can only be brought to the cognizance 
of a Court in the same way as any other fact, namely, by 
evidence (g). 

When a nucleus of joint family property is proved or 
admitted a presumption arises that the whole of the property of 
the joint family is joint including any acquisition by a member 
of the joint family [h). But no such presumption would arise if 
the nucleus is such that with its help the property claimed to be 
joint could not have been acquired. In order to give rise to 
the presumption the nucleus must be such that with its help 
the property claimed to be joint could have been acquired (i). 
Such being the presumption, if any member of the family 
claims any portion of the property as his separate property 
the burden lies upon him to show that it was acquired by 
him in circumstances which would constitute it his separate 
property. lie may do so by showing that the income of the 
existing ancestral property was employed in other ways (j). 
If he adduces no evidence, the presumption that the property 
was joint family property, must prevail (k). The mere fact 
that it was purchased in his name and that there are receipts 
in his name respecting it does not render the property his 
separate property, for all that is perfectly consistent with the 
notion of its being joint property. But if, in addition to the 
fact that certain property stands in the name of one of the 
members, A.B., there be these further facts, namely, that some 
other members of the family had acquired separate property 
with their own moneys and dealt with it as their own without 
reference to the rest of the family, and that A.B. was allowed 
by the family to appear to the world to be the sole owner, the 
presumption that the property is joint is weakened, and the 


(/) Eammth v. Chiranji Lai (1935) 57 All. 605 
(F.D.], 155 I.C. 132, (’35) A.A. 221. 

(g) Shiv Oolam v. Baran (1865) 1 Beng. L.R., , 
A.C. 164 ; Moolgi v. Gokuldas (1884) I 

8 Bom. 154 : Xanabhai v. Achratbai (1888) I 
12 Bom. 122 (no presumption that pro- | 
perty is ancestral] ; Toolseydas v. Premji ' 
(1889) 13 Bom. 61; Duarka Pramd v. 
Jamna Dait (1911) 13 Bom. L.R. 133, 

9 T.C. 948 ; Bam Kishan v. Tunda Alai < 
(1911) 33 All. 677, 10 I.C. 543 ; Daji i 
V. Laxman (1927) 29 Bom. L.R. 122, j 
100 I.C. 937, (’27) A.B. 110 ; Sanieal D(u i 
V. Kure Mul (1928) 9 Lah. 470, 109 I.C. j 
779, (’28) A.L. 224 ; Afunammat Brij 1 


Kunwnr v. Bni Bahadur Pandit Sanakta 
Praaad (1930) 5 Luck. 400, 123 I.C. 849, 
(’30) A 0. 39 [no presumption that pro* 
perty ancestral]. 

(^0 Oulabchand Lala v. Mannilal LaJa (1941) 
16 Luck. 302, 192 I.C. 643, (’41) A.C.l, 
2.30. 

Bahu Bhai Girdhar Lai v. Ujamlal Ear~ 
gorindas (1937) Bom. 708, 39 Bom. 
L.K. 846, 171 I.C. 623, (’37) A.B. 446. 

(j) Sher Mohammad Khan v. Ramratam (1938) 
Nag. 233, 173 I.C. 572, (’38) A.N. 87. 

(*) Madho Teuari v. Mata Din Ttwari (1935) 
10 Luck. 61, 149 I.C. 244, (’34) A.O. 293. 
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burden of proving that it is joint will lie on those who ^ll^e S. 233 
that it is joint (1). 

A and his two sons B and G live as members of a joint family. It ie proved fAaHn 
the year 1890 the father had in his hands a considerable nucleus of ancestral property. 

In the year 1895 the father purchases certain immoveable property in his own name, and 
bequeaths it by his will to B, alleging in the will that it was his self-acquired property. 

Upon these facts the presumption is that the property was purchased l>y the father out 
of the income of ancestral property, and the property is therefore joint. The burden, of 
proving that the subsequently acc^uired property was the separate property of the father 
lies on him who alleges that it was his scjiarato property, that is it lies on B (w). The 
statement in the father’s will that the property was his self-acquired property is not 
evidence upon the question whether the property was joint or self-acquired (w), 

(5) A member of a joint family who engages in trade can 
make separate acquisitions of property for his own benefit ; 
and unless it can be shown that the business grew from a 
nucleus of joint family property, or that the earnings were 
blended with joint family estate, they remain his self-acquired 
property (o). See sec. 234 (4). 

In the case of members of a joint family, the mere fact that each or any of them 
had small transactions of his own does not prove that they were necessarily separate (p). 

(4) Where it is proved or admitted that a partition has 
already taken place, the burden lies upon him who alleges that 
a portion of the family property is still joint property (g'). 

A Hindu, who had a son A and A’s son B living with him, made a deed of gift of his 
property in favour of his grandson B. The property was described in the deed as the 
self-acquired property of the donor, and the deed was attested by his son. It was shown 
that the son had knowledge of the contents of the deed. It was held that the above 
facts led to the inference that the property was self-acquired (r). 

(5) Onus, however, as a determining factor of the whole 
case, can only arise if the Court finds the evidence pro and con 
so evenly balanced that it can come to no definite conclusion. 

Then the onus will determine the matter. But if the Court 
after hearing and weighing the evidence comes to a definite 
conclusion, the need for placing the onus does not arise (.s). 

(I) Dhurm Das v. Shama Soondn (1843) 3 M.I. 133 I.C. 628. (’31) A.L. 419. Se« also 

A. 229, 240; Qopeekrist v. Oungapersad Atar Singh y. Thakur Singh {19Q8) l.A, 

(1854) 6 M.I.A. 63 [purchase In name of , 206, 85 Cal. 1039. 

son] ; Prankishm v. Mathoora Mohun (m) Lai Bahadur v. Kanhaiya Lai (1907) 29 All. 

(1865) 10 M.I.A. 403, 411-412 ; VmrUhnath 244, 34 I. A. 65. 

V. Qoureenaih (1870) 13 M.I.A. 642; (n) Tottempudiy. ToUempudi (1904) 27 M&d. 228. 

Sree Raja Yanumvla v. Yanumula (1870j (o) Annamalai Chetty v. Subramanian Chetty 

13 M.I.A. 333 ; Bodh Singh v. Qunesh (1929) 31 Bom. L.R. 280, 113 I.C. 897, 

Chunder (1874) 12 Beng. L.R. (P.C.) (’29) A.PC. 1. 

317 ; Bissessmr Loll y. Luchmassur Singh (p) Dtonarain v. Agyan Ram (1927) 31 C.W.N. 

(1879) 5 Cal. L.R. 477, 479, 6 1. A. 238, 236 ; 533, 101 I.C. 249, (’27) A.PC. 52. 

QajtmMr v. Sardar Singh (1896)18 All. 176; (q) Vinayak v. DaUoo (1901) 25 Bom. 367. 

Abhaidat Singh v. Ragho (1920) 1 Luck. 1, (r) Kallianji v. Bezanji (1908) 32 Bom. 512. 

91 I.C. 976, (’26) A.O. 77 ; Johnston v. (s) Robins v. National Trust Co. (1927) A.C. 

Oopal Singh (1931) 12 Lah. 546, 555-556, 515, 520. 
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In the words, the question of onus, at the close of a case, only 
becomes important if the circumstances are so ambiguotis that 
a definite conclusion is impossible without resort to it (t). 

234. Ancestral business and its incidents.— (^) Hindu 

law a business is a distinct heritable asset. Where a Hindu dies 
leaving a business, it descends like other heritable property 
to his heirs. 'If he dies leaving male issue, it descends to them. 
In the hands of the male issue it becomes joint family business, 
and the firm which consists of the male issue becomes a joint 
family firm. The joint ownership so created between the male 
issue is not an ordinary partnership arising out of a contract, but 
a family partnership created by the operation of law (u). There- 
fore, the rights and liabilities of the coparceners constituting 
the family firm are not to be determined by exclusive reference 
to the provisions of the Indian Partnership Act, 1932, but 
must be considered also with regard to the general rules of 
Hindu law which regulate the transactions of joint families (^;). 
A Hindu joint family business does not cease to be so if in 
addition to the heirs of the deceased owner, it is also owned by 
his daughter married to a Gharjamai and by other members 
and relations who are de facto members of the family, provided 
tlie proceeds of such business are utilised for the legitimate 
expenses of the family (w). The following are the points of 
distinction between a partnership and a joint Hindu family 
firm: — 

(i) Dissolution by death. — A joint family firm is not dis- 
solved by the death of a coparcener (x). An ordinary partner- 
ship is dissolved by the death of a partner. 

(ii) Right to accounts. — A coparcener is not entitled, on 
severing his connection with the family firm, to ask for accounts 
of past profits and losses {y) [sec. 238]. It is otherwise in the 
case of a partner. 

(iii) Power to contract debts. — The manager of a joint 
family has an implied authority to contract debts and pledge 

(0 Sime Darby <k Co. v. Official Amynce (w) Nibaran Chandra Saha v. Lalith Mohan 

(1928) 30 Bom. L.K. 290, 291, 107 I.C. | Bnndaban Saha (1938) 2 Cal. 368. 

233, (’28) A.PC. 77 ; Yellappa v. Tippanna (j) Samalbhai v. Someshwar (1881) 5 Bom. 38 ; 

(1929) 56 I.A. 13, 53 Bom. 213, 114 I.C. Haroon Mahomed, in the matter of (1890) 

13, (’29) A.PC. 8. 14 Bom. 189, 194 ; Lala Baijnath Prasad 

(u) Lala Baijnath Prasad v. Ram Gopal Lachmi v. Ram Gopal Lachmi Narayan (1938) 1 

Narayan (1938) 1 Cal. 369 ; Oulabrhand Cal. 369. 

Lala V. Mannilal Lala (1941) 16 Luck 5 Bom. 38, supra ; Oanpat v. Annaji (1899) 

302, 192 I.C. 643, (’41) A.O. 230. 23 Bom. 144. Aa to the rlfihta of a minor 

(p) Ramlal v. Lakhmichand (1801) 1 Bom. H.C. coparcener, see Damodardas v. CUarnram 

App II. (1893) 17 Bom. 271, 279. 
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the credit and property of the family for the ordinary purposes S. 234 
of the family business ( 2 ). Such debts, if incurred in the 
ordinary course of business, are binding on the family property 
including the interest of the minor coparceners therein (a). 

But the manager alone has such authority ; no other copar- 
cener has it (6). In the case of an ordinary partnership, any 
partner can bind his coparceners by debts incurred in the 
ordinary course of the partnership business (the Indian Part- 
nership Act, 1932 , s. 19). See sec. 240. 


(iv) Extent of liability for debts . — In the case of an 
ordinary partnership, it is not only the share of each partner in 
the partnership property which is liable for the payment of the 
partnership debts, but the separate property of each partner 
is also liable. In the case of debts contracted by a manager, 
in pursuance of his implied authority in the ordinary course 
of the family business, there is a distinction between the liability 
of a manager and the liability of his coparceners. The manager 
is liable not only to the extent of his share in the joint family 
property, but being a party to the contract, he is liable person- 
ally, that is to say, his separate property is also liable. But 
as regards the other coparceners, they are liable only to the 
extent of their interest in the family property, unless, in the 
case of adult coparceners, the contract sued upon, though 
purporting to have been entered into by the manager alone, 
is in reality one to which they are actual contracting parties, 
or one to which they can be treated as being contracting parties 
by reason of their conduct, or one which they have subsequent- 
ly ratified (c) ; and, in the case of minor coparceners, unless 
the contract has been ratified by them on attaining majority (rf). 
See cl. V. below, and sec. 240 (4). 


(z) Randal v. Lak michand (1861) 1 Bora. H.C. 
App. li ; Bemola v. Mohun (1880) f> C.il. 
79ii; Rampartab v. Foolibai (1806) 20 
Bora. 767, 777-77Q ; Sakrabhai v. Magardal 
(1902) 26 Bora. 206, 215 ; Morrison v. 
Verschayle (1901) 6 C.W.N. 429; Ram 
Krishna v. Ratan Ckand (1931) 58 I. A. 
173, 53 All. 190, 132 I.C. 613, (’31) A.PC. 
136 ; Risk in Singh v. Kedar Nath (1921) 
2 Lah. 159, 62 I.C. 800, (’21) A.L. 61 ; 
Mt. Champa v. Official Receiver, Karachi 
(1934) 15 Lah. 9, 144 I.C. 636, (’33) A.L. 
901. 

<a) Ramnaih v. Chiranji Lai (1935) 57 All. 605 
(F.B.), 155 I.C. 136, (’35) A.A. 221. 

(b) Krishna v. Kri^hnasami (1900) 21 Mai. 

597, 600. 

(c) Ookal Chand v. Hakam Ckand— Nath Mai 

(1921) 48 I.A. 162, 174, 2 Lah. 40, 52, 60 
I.C. 379, (’21) A.PC. 35 ; Chalamvjya v. 


Varadayya (1899) 22 Mad. 166 ; SamM- 
bhai V. Someshwar (1881) 6 Bora. 38 ; 
SakrabhMiv. Maganlal{l\) 02 ) 2 ^ jjom. 206 
at p. 215 (F.B.l; Baldeo v. M obarak {1QQ2) 
29 Cal. 583 ; Ookal v. Amarchand (1907) 
9 Bora. L.ll. 1289 ; Johannal v. Chetram 
(1915) 39 Bora. 715, 28 I.C. 538, (’15) 
A.B. 115 ; Shiv Charan Das v. Uari Ram 
(1936) 17 Lah. 395, 170 I.C. 418, (’37) 
A.L. 217-,V.R.C.T.V.R. Chettiarv. C.A. 
P.C. Chettiar (1936) 14 RanK. 122, 162 
I.C. 184, (’36) A.R. 160, Rm. LJf.L.U. 
Alayamrnal A hi d; Ors v. Vr. FL. M. 
Ralaniappa Chettiar & Ors. (1940) 
Mad. 1012, (’40) A.M. 680. 

(d) llaroon Mahomed, in the m itter of (1890) lA 
Bom. 189 ; Offimal Assignee v. Palaniapva 
(1918) 41 Mad. 824, 49 I.C. 220, (’19) A.M. 
690. See also cases Cited in the preceding 
note. 
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Liabilihj for torts.— mho: sons who inherited a mining lease from their father were 
held liable for damages to the buildings above the mine caused by the working of the mine 
by the father, but only to the extent of the effects of the joint family in their hands {e), 

(v) Minors. — In the case of an ordinary partnership 
where a partner is a minor y his share (/) alone in the partnership 
property is liable for the partnership debts. His separate 
property is not liable, unless he accepts the partnership on 
attaining the' age of majority [Indian Partnership Act, 1932, 
s. 30]. The same rule applies to the case of minor coparceners. 
That is to say, the manager can pledge the family property 
including the minor's interest therein for the purposes of the 
family business (g). But the minor is liable to the extent only 
of his interest in the family property (h) ; his separate property 
is not liable for the payment of debts contracted by the 
manager, unless the minor accepts the partnership on attaining 
majority (i). See note below, “ Minor’s share.” 


(2) New Busmess.— Where a father was carrying on 
brokerage business in agricultural commodities and the son 
was doing similar business though the commodities were 
not exactly identical, it was held that the latter business was 
not a new business (j). The extension of a joint family 
business for the manufacture of articles, ejusdem generis 
with the articles previously manufactured, i.e. when the class 
of persons who manufacture the one usually manufacture 
the other is not a new business (k). In a Dayabhaga case 
the Judicial Committee held that the manager of a joint 
family cannot impose upon a minor member of the family the 
risk and liability of a new business started by himself and the 
other adult members (i). On the ground that the reasons 
for the decision equally govern Mitakshara families also, this 
principle has been applied to them by the Indian High 


(<’) Amhaliil Kfioia \. Lihar IIoi.iery Mills, Ltd. 
(1937) Tut. 54.'-), 17U I.C. 19, (’37) A.rC. 
10 j7. 

(/} The jihare of which s. 247 of the Contract 
Act speaka is no more than a right to 
participate In the property of the firm 
after its obligations have been satisfied : 
Saiiyasi Charan MamUtl v. Krishnadhan 
Hanerji (1922) 49 I.A. 108, 49 Cal. 560, 
67 f.C. 124, (’22) A.1‘C. 237. 

(g) liamlal v. (1801) 1 Bom. H.C. 

Apj). li ; Jlagunathji v. The Bank of 
Bombay (1910) 34 Bom. 72, 2 I.C. 173 ; 
Sanka v. The Bank of Burmah (1911) 35 
Mad. 692, 694-696, 11 I.C. 79 ; Sanyasi 
Charan v, Asvtosh (1915) 42 Cal. 225, 233, 
26 I.C. 836, (’15) A.C. 482. 


(5) Chwkalinyam v. Muthukaruppan (1938) 
Mad. 1019, (’38) A.M. 348. 

(i) Bishambhar v. Sheo Narain (1907) 29 All. 

166 ; Bishambhar v. Fateh-Lal (1907) 29 
All, 176; Joykisto v. Nittyanvnd (1878) 
3 Cal. 738 ; Bampartab v, Foolibai (1896) 
20 Bom. 767, 777 779 [busineas inherited 
by a minor carried on by his guardianl ; 
Lutchmanen v. Siva (1899) 26 Cal. 349 ; 
Nnnna v. Chidaraboyina (1903) 26 Mad. 

(j) Bhagwan Singh v. Behari Lai (1938) Nag. 

221, 172 I.C. 43, (’37) A.N. 237. 

(I) Buhadursingh v. Girdharlal (1942) Nag. 

543, 200 I.C, 166, (’42) A.N. 39. 

(f) Sanayasi Charan Mandal v. Krishnadhan 
Banerji (1922) 49 I.A. 108, 49 Cal. 560. 
67 I.C. 124, (’22) A.PC. 237, 



JOINT FAMILY BUSINESS. 


2^7 


Courts (m) and by the Judicial Committee (n). Even where 
the father is the manager, he is not entitled to mortgage the 
joint family estate in order to provide money for one of his 
sons to start a new business. Such a mortgage is wholly 
invalid against minor coparceners (o). Some of the senior 
members of a joint family took a lease of some lands and later 
on executed a mortgage as security for the payment of the 
rent. Default having been made in the payment of rent, 
the mortgagee brought a suit on the mortgage and in execution 
of the decree made in the suit, some of the property was pur- 
chased by an auction purchaser. The latter having sued 
for possession it was held that as the transaction was a prudent 
venture and for the benefit of the family, the mortgage was 
binding on the family (p). 

As regards adult members it has been held in India that 
the manager cannot impose even upon them the risk and 
liability of a new business started by him (q), unless the 
business is started or carried on with their consent, express (r) 
or implied (5) or though started by the manager only, joint 
funds were afterwards utilised for the business to the advant- 
age of the joint family or its continuance was found beneficial 
to the family (^) or it was adopted as a family business 
by the other members who continued to enjoy the benefits 
of the same (u). 

It has been held in Madras (v) that where a joint family 
consists of a father and sons, and the father starts a new trading 
business, the business must be deemed to be ancestral, and 
the sons whether they be adults or minors are liable for 
debts incurred in the business to the extent of their shares in 


(m) Vithal v. Shivappa (1923) 47 Bom. 637, 

72 I.C. 659, (’23) A.B. 265; Inspector 
Singh V. Kharak Singh (1928) 50 All. 776, 
112 I.C. 881, ('28) A. A. 403, f;omraented 
upon in Jagat Narainv, Mathuradas (1928) 
50 All. 969, 116 I.C. 484, (’28) A. A. 454 ; 
BUwanath Singh v. Kayastha Trading 
Corporation (1929) 8 Bat, 450, 119 I.C. 
406, (’29) A.B. 422. But see Of^l 
Assignee v. Palaniappa (1918) 41 Mad. 
824, 835, 49 I.C. 220, (’19) A.M. 690; 
Ramnath v. Chiranji Lai (1935) 67 All. 
605, 155 I.C. 136, (’35) A.A. 221. 

(n) Benares Bank Ltd. v. Uari Narain (1932) 54 

All. 564, 69 LA. 300, 137 I.C. 781, (’32) 
A.BC, 182. See also Ram Krishna v. 
Ratanehand (1931) 68 I.A. 173, 63 All. 
190, 132 I.C. 613, (’31) A.BC. 136. 

(o) Qurumuk Singh v. Shio Ram (1936) 17 Lah. 

53, 157 I.C. 416, (*35) A.L. 482 ; Ganesh 
Prasad Singh v. Sheo Oovind Sahoo (1987) 
16 Pat. 719, 178 I.C. 242, (’88) A.P. 40. 


(p) Chhotey Lai Chaudnri v. Dalip JSarain 
Singh (1938) 17 Bat. 386, (’38) A.B. 562. 
iq) Balm Lal\. Babti Lai (1941) All. 343, 195 
I.C. 671, (’41) A.A. 194, (1941) A.L.J. 
217. 

(r) Tammireddi v. Gangireddi (1922) 45 Mad. 

281, 70 I.C. 337, (’22) A.M. 236. 

(s) Mahabir Prasad v. Amla Prasad (1924) 

46 All. 364, 79 I.C. 517, (’24) A.A. 879 ; 
[consent ol adults to be presumed if 
family maintained out of the profits], 

(f) Ramnath v. Chiranji Ml (193.5) 57 All. 606, 
155 I.C. 136, (’35) A.A. 221. 

(u) Badh Karan Chankani v. Thakur Prasad 
Shah (1942) 1 Cal. 19, (’42) A.C. 311. 

(r) VenkaUisamiy. Pafantoppo (1929) 62 Mad. 
227, 117 I.C. 716, (’29) A.M. 153 [suit on 
mortgage and as to a portion of tbo 
amount there was no antecedent debt.) 


S.234 
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S.234 the joint family property; and, further, that even if such 
business be not regarded as ancestral, the sons shares are 
liable for the debts incurred by the father in the business, 
and this liability arises out of the pious obligation of the sons 
to pay their father’s debts. If this decision is deemed to 
be authority for the proposition that a new business started 
by a father is ancestral for all purposes as regards his sons, 
then, it is submitted it is no longer good law (w). When the 
sons merely give some help to the father in business, it does 
not become joint family business but after the sons grow 
up the father and sons by their conduct may make it apparent 
that it lias become a joint family business {x). See note 
below, “ New business.” 


(3) Partyiershi]) with outsiders . — It is competent to the 
managi^r of a joint himily business, acting on behalf of the 
family, to enter into a partnership with a stranger {y). But 
not all members of the joint family, but only such of its 
members as have in fact, entered into partnership with the 
stranger, become partners ( 2 :). The manager, no doubt, is 
accountable to the family, but the partnership is exclusively 
one between the contracting members including the manager 
and the stranger. Such a partnership would be governed by 
the provisions of the Indian Partnership Act, 1932, with 
the n'sult that if the manager died, the partnership would be 
dissolved on his death. The surviving members of the family 
cannot claim to continue as partners with the stranger (a), 
nor can they institute a suit for a dissolution of the partnership, 
their position being no higher than that of sub-partners (b). 
Nor can the stranger partner sue the surviving members as 
partners for the manager’s share of the loss. His only remedy 
is to proceed against the manager’s estate,’ if any (c). But 
when a manager of a trading joint family enters into a partner- 
ship with strangers for the purpose of carrying on the same kind 
of business the other members are liable to the extent of their 
interests in the family property (d). On a partition between 


(to) Benares Bank Ltd. v. //</ri Marain (1032) 
50 l.A, 300, 54 All. 504, 137 I.C’. 781, (’32) 
A. IT. 182. 

(*) Kaihshi v Shanker (1945) All. 135. 

(V) Hatnial v. Larhinichand (1861) 1 lioin. U C. 
App. 11 ; Bhaijtean Sinyh v. liehari Lai 
(10.38) Nag. 221, 172 I. C. 43. ('37)A.N. 237. 
(?) Pichappa Chettiar v. Chockalingam Pillai 
(1934) 36 Bom. L.R.976 (P.C.), 150 I.C. 
802, (’34) A. PC. 192. 


(a) Sokkanadha v. Sokkanndha (1905) 28 Mad. 

344. 

(b) Ganqayya v. Venkataramiah (1918) 41 Mad. 

454, 43 I.C. 9, (’18)A.M. 37. 

(c) See Kharidar Kapra Co. v. Daya Kisen 

(1921) 43 All. 118, 58 I.C. 765, (’21) A.A. 
306. 

(d) Chockalingamv. Muthukaruppan (1938) Mad. 

1019, (’38) A.M. 848. 
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the members of a joint family of which the manager is a partner S. 234 
with a stranger, the manager is bound to realize his share 
of the partnership assets for the benefit of the family, and for 
distribution among the members thereof (e). But this, it is 
conceived, he cannot do until the term of the partnership 
has expired. 

(4) Presumj)tion as to husmess carried on by a member,— 

There is no presumption that a business carried on by a member 
of a joint family, is joint family business (/). Nor is there any 
presumption that a business carried on by such a member in 
partnership with a stranger is joint family business {g). There 
no presumption that a business started by even a manager 
is joint family business, but if the joint family funds are 
utilised in opening a new branch then the new branch will 
be regarded as part of the old business (h). 


See 8. 240 below and notes thereto. 

Minor's share, — The reason why even a minor’s share is liable for payment of debts 
contracted by a manager in the course of the family business is that, if it were otherwise 
property in a family firm which is recognized by the Hindu law to be a valuable inheritance 
would become practically valueless to the family wherever a minor was concerned, 
for no one would deal with a manager if the minor were to be at liberty on coming of age 
to challenge the trade transactions which took place during his minority (i). 

New business. — The first proposition in sub-sec. (2) is based on the decision of the 
Privy Council in Sanyasi Charan Mandal v. Krishnadhan Banerji (j). That was a 
Dayabhaga case. In that case the joint family consisted of brothers and the new business 
was started by the adult brothers. In the course of the judgment, their Lordships said : 
“ The distinction between an ancestral business and one started like the present after 
the death of the ancestor as a source of partnership relations is patent. In the one case 
these relations result by operation of law from a succession on the death of an ancestor 
to an established business, with its benefits and obligations. In the other they rest 
ultimately on contractual arrangement betweea the parties.” The decision proceeds on 
the ground that a minor could not become a partner by contract [Indian Contract Act, 
1872, s. 11], though he might be ‘‘admitted to the benefits of the partnership” 
[Indian Partnership Act, 1932, s, 30]; and since a new business could rest only on 
contractual arrangement, a minor could not be a partner in such business. 

Whether a business is a new business is in each case a question of fact. The fact 
that it had ceased to be carried on for a few years in the grandfather’s lifetime does not 
make it a new business if it is started by the father again {k). Where a joint family 


(«) 41 Mad. 454, 43 I.C. 9, (’18) A.M. 37, supra, i 
if) Vadilal v. Shah Khushal (1903) 27 Bom. 157. 
See also Haroon Mahomed, in the matter of 
(1890) 14 Bom. 189. See Orey v. Walker 
(1913) 40 Cal. 623, 18 I.C. 753; Ookal 
Chand V. Qukum Chand—yath Mai. 
(1921) 48 I.A. 162, 171, 2 Lah. 40, 49, 60 
I.C. 379, (’21) A.PC. 35. 

{g) Mina Afal v. Rameshwar (1929) 51 All. 
827, 118 I.C. 146, (’29) A.A. 636. 


(h) Ramnath v. Chiranji Lai (1935) 57 A'l. 605, 
155 I.C. 136, (’35) A.A 221. 

(») Ranital v. Lakhmichand (1861) 1 Bom. H.C. 
App. 11, Ixxil, Ixxlil, 

(j) (1922) 49 I.A. 108, 114-115, 49 Cal. 560, 
567-568, 67 I.C. 124, (’22) A.PC. 237. 

(Jk) Damodaramv. Bansilal (1928) 51 Mad. 711, 
111 I.C. 297, (’28) A.M. 566. 
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Si, carries on business in partnership with a stranger in a particular name, and the stranger 

234,235 retiree, and on hie retirement the family carriee on the eame bueineee in another name, 

it doee not make it a new bueineee {1). 

Separate property when liable.— A debt ie contracted by the manager in the 
family bueineee. The other members are not parties to the traneaction, nor is the contract 
ratified by them. In such a case the other members, whether they be adults or 
minors, are liable only to the extent of their interest in the joint family property ; their 
separate property is not liable. The reason is that the power of a manager to bind the 
other members of the family is restricted to, and does not extend beyond the joint property. 
The legal individurdity of a coparcener is not merged in the manager as regards the 
coparcener’s separate property (m). 

Debts contracted by a widow . — As to trade debts contracted by a widow carrying on 
business left by husband, see s. 194 A and s. 196. 

III.~MANAGEMENT AND ENJOYMENT OF COPARCENARY 
PROPERTY. 

235. Rights of coparceners.— (7) Community of Interest 
and unity of j)ossession . — No coparcener is entitled to any 
special interest in the coparcenary property, nor is he entitled 
to exclusive possession of any part of the property (n). As 
observed by their Lordships of the Privy Council, “ there is 
community of interest and unity of possession between all the 
members ot the family ” (o). 


(2) Share of income.— k member of a joint Mitakshara 
family cannot predicate at any given moment what his share 
in the joint family property is. His share becomes defined 
only when a partition takes place [p). As no member, while 
the family continues joint, is entitled to any definite share of 
the joint property, it follows that no member is entitled to any 
definite share of the income of the property (q). The whole 
income of the joint family property must bo brought, accord- 
ing to the theory of an undivided family, to the common 
chest or purse, and there dealt with according to the modes 
ot enjoyment by the members of an undivided family (r). 

(2a) It is competent to the manager to allot to any 
individual member a portion of the family property to enable 
him to maintain himself out of its income. Any savings out 
of the income and investments of such savings will be the 
separate property of the member (s). 


(0 St^m Knstwa v. Ratan C'Afinrf (1931) 58 I. A. 
173, 53 All. 190, 132 I.C, 013, (’31) A.PC. 
136. 

(m) Chalamayya v. Varadayya (1899)22 Mad. 
166, 168. 

(fl) yaranbhat v. lianchod (1902) 26 Bom. 141, 
144. 

(o) Katama NiUrhiar v. Rajah of Shivagvnga 
(1863) 9 M.I.A. 539, 543, 615. 


ip) Appovier v. Rama Suba Aiyan (1866) 11 

M.I.A. 75,89. 

iq) Ganpat v. Annaji (1899) 23 Bom. 144. 

(r) (1866) 11 M.I.A. 75, 89, awpra. 

(«) Bengal Insurance and Property Co., Ltd. 
V. Velayammal (1937) Mad. 990, ('37) 
A.M. 571, 170 I.C. 279; Ratnayya 

(Joundon v. Kolanda Goundan & Ors. 
(1940) Mad. 322, (’39) A.M. 11, (1939) 
2M.L.J.639. • ' / 
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(3) Joint possession and enjoyment,— coparcener is 
entitled to joint possession and enjoyment of the family 
property. If any coparcener is excluded from joint possession 
or enjoyment, he is entitled to enforce his right by a suit. He 
is not bound to sue for partition. There is no reason why a 
Hindu coparcener, who is excluded from the enjoyment of his 
joint rights, should be compelled at the instance of the other 
coparceners and against his will to break up the joint family 
by bringing a suit for partition (/). Where a coparcener is 
excluded from joint possession, the proper decree to pass 
is to declare his right to joint possession, and,/tir^/ter, to direct 
that he be put into joint possession. A mere declaratory 
decree is of no use (u). 

(3a) Exclusion from, joint family property. — Where a 
coparcener is excluded by other coparceners from the use or 
enjoyment of the joint property or any portion thereof, and 
the act of the defendants amounts to an ouster of the plaintiff 
from his enjoyment of the property, the Court may by an 
injunction restrain the defendants from obstructing the plaintiff 
in the enjoyment of the property (v). 

Art. 127 of the Indian Limitation Act, 1908, provides a 
period of twelve years for a suit by a person excluded from 
joint family property to enforce a right to share therein from 
the date when the exclusion becomes known to the plaintiff. 
The fact that a coparcener voluntarily resides separately from 
the family and does not ask to be maintained by the family, 
does not amount to an exclusion from the joint family 
property (w). Nor does a refusal to partition, where there is no 
denial of the right to a partition (cr). 


Illustrations. 

(a) A and B are members of a joint family, A prevents B from using a door or 
a staircase, which is the only means of access to the rooms in B’s occupation. A’s act 
amounts to ouster. He may, therefore, be restrained by an injunction from disturbing 
B in the use of the door or staircase ; Anant v. Oopal (1896) 19 Bom. 269 ; Soshi v. 
Oanesh (1902) 29 Cal. 600. 

(b) A and B are members of a joint family which owns a shop in Poona. A prevents 
B from entering the shop, inspecting the account books, and taking part in the m^tnage- 
ment of the shop. A may be restrained by an injunction from excluding B from the 
joint possession and management of the shop ; Qanpat v, Annaji (1899) 23 Bom. 144. 


(/) (1902) 26 Bom. 141, supra; Hamchandra 
V. Damodar (1896) 20 Bom. 467. 

(u) (1902) 26 Bom. 141, 145, supra. 

(t>) Anani v. Oopal (1895) 19 Bom. 269 ; Soshi 
v. Ganesh (1902) 29 Cal. 500, (1899) 23 


Bom. 144, supra. 

(w) Silalprasad v. Bam Prasad (1944) Nag. 17. 

(x) Radhoba v. Abura) (1920) 56 I. A. 316, 53 

Bom. 609, 118 I C. 1, (*29) A.PC. 231. 


S.235 
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S. 235 (4) Every coparcener in an undivided family is entitled 

to be maintained out of the family estate. See further s. 543. 

(5) Unauthorized acts.— A. contract of suretyship entered 
into by a coparcener other than the manager is void and 
cannot be ratified {y). A coparcener has no right, with- 
out the consent of the other coparceners, to erect a building on 
land belonging to the joint family or on any portion thereof, so 
as to alter materially the condition of the property or to do 
anything with the property which would interfere with the 
joint enjoyment thereof. If he does so, he may be restrained 
by an injunction {z). But the remedy by way of injunction 
is not appropriate, if the act done is of such a character that 
the condition of the property is not materially altered thereby 
as where a wall is erected which does not interfere with the 
joint enjoyment of the property (a). See notes to sec. 227. 


(6) I^iffht to enforce ])artition. — Subject to the provisions 
of section 307, every adult coparcener is entitled to enforce a 
partition of the coparcenary property. 

(7) Alienation of undivided interest. — No coparcener can 
dispose of his undivided interest in coparcenary property 
by gift [s. 258]. Nor can he alienate such interest even for 
value except in Bombay and Madras [secs. 259, 260]. 

(c9) Right of survivorship. — Where a coparcener dies before 
partition of tlie coparcenary property, his undivided interest in 
the property devolves, not by succession upon his heirs, but by 
survivorship upon the surviving coparceners (b) [s. 229]. 

(9) Manager. — A coparcener who is a manager has 
certain special powers of disposition over the coparcenary 
property which no other coparcener has [ss. 237-251]. 

{10) Father. — A father has certain special powers of dis- 
posing of coparcenary property which no other coparcener has 
[sec. 256]. 

Partition and survivorship . — The right to enforce a partition and the right to take 
by survivorship go hand in hand. In fact, as observed by the Privy Council, “ it is 
tlie right to partition which determines the right to take by survivorship ” (c). 


(y) Malakchund v. Hira i.d/ ( 1 11 Lurk. 441), 
lj7 I.tM)4r», (’.'15) A.O. 510. 

( 2 ) Shcopfraad v. heela Singh (1874) 12 Keng. 
L. R. 188 ; Ourti Das v. Bijaga (1808) 
1 Beng. L.R.A.C. 108 ; Vithoba v. Uanba 
(1869) 6 Bom. H. C. A. 64. See also 
Shadi V. Anup Sin^ (1800) 12 All. 
436; yajju Khan v. /wgwz-ud-Jm (1896) 


j 18 All. 115. 

I (rt) Biswambhar v. Rajaram(lS69) 3 Beng. L. R. 
I Ap. 67. 

[ (6) Katma Natchtar v. Rajah of Shuagunga 

' (1806) 9 M.I.A. 543, 6l5. 

(c) Venkayyamma v. Venkataramanayamma 
< (1902) 25 M\d. 678, 687. 
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Injunction.— Jn disputes between members of a joint Hindu family relating to joint Si. 
property, the exercise of the Court’s jurisdiction to grant relief by injunction should be 235, 236 
confined to acts of waste, illegitimate use of the joint property and acts amounting to 
ouster {d). 

Joint possession . — The members of a joint family may agree between themselves 
without coming to a partition, to occupy for their convenience separate portions of the 
joint property. In fact, this is the general practice. It amounts to exclusive possession 
of the separate portion enjoyed by each member by the consent of all ; it may be 
terminated and a completely new arrangement may be made, at any time, by the members 
of the family, if they think fit to do so (c). 


236. Manager.— Property belonging to a joint family 
is ordinarily managed hy the father or other senior member 
for the time being of the family. The manager of a joint 
family is called harta. 

The father is in all cases naturally, and in the case of minor 
sons necessarily, the manager of the joint family property (/). 


“The joint and undivided family is the normal condition of Hindu society. An 
undivided Hindu family is ordinarily joint not only in estate, but also in food and worship. 
Therefore, not only the concerns of the joint property, but whatever relates to the 
coramensality and their religious duties and observances, must be regulated by its 
members or by the manager to whom they have expressly or by implication delegated 
the task of regulation ’’ {g), 

“ So long as the members of a family remain undivided, the senior member of the 
family is entitled to manage the family properties,” including even charitable properties 
{h ) ; and is presumed to be the manager until the contrary is shown (i). But the 
senior member may give up his right of management, and a junior member may be 
appointed manager (j). 

Though a son acquires by birth an interest equal to that of the father in ancestral 
property, yet the father by reason of his paternal relation and his position as tho head of 
the family and its manager, is entitled to make lawful disposition of the family property 
in the interest of the family. Therefore, a son has no right against tho will of his father 
to occupy any specific portion of the family property and if he does so the father may sue 
to eject him from it {k). If the son does not approve of the management of the family 
property by the father, his remedy is to ask for a partition of the property against tho 
father. 


It is not to be supposed that a member of a joint family who is a manager has a 
larger proprietary interest or has larger rights to enjoy the joint property than any other 
member. The only respect in which he has a superior right is that he has a power of 
disposition for causes recognised as just and proper under Hindu law of the whole family 
property, including the interest of the junior members {1) [sec. 242]. 


(d) Anant v. Gopal (189.')) 19 Bom. 269. 

(e) Sheopersad v. Leela Singh (1874) 12 Beiig. 

L. R. 188, 195. 

(/) Suraj Bunsi Koer v. Sheo Persad (1880) 
5 Cal. 148, 165, 6 T.A. 88. 

(g) Sri Raghunadha v. Sri Brozo Kishore (187 d) 

1 Mad 69, 81, 3 I.A. 154, 191. 

(h) Thandavaroya v. Shunmagam (IQOQ) 32 Mad. 

167, 169j 2 I.C. 34. 


(i) Varada Bhaktaratsalu tt: Ors v. Damoji- 

purapu Venkata Narsimha Rao (1940) 
Mad. 752, 101 I.C. 369, (’40) A.M. 530. 

(j) Mudit V. Ranglal (1902) 20 Cal. 797. 

(k) Baldeo Das v. Shari Lai (1876) 1 All. 77. 

(l) Nunna v. Chidarabogina (1903) 26 Mad. 214, 
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Ss. 

237,238 


237. Manager’s power over income.—The manager, as the 
head of the family, has control over the income and expen- 
diture, and he is the custodian of the surplus, if any. So 
long as he spends the income for the purposes of the family, 
he is not under the same obligation to economise or save 
as a paid agent or trustee would be. If he spends more than 
the other members approve, their remedy is to demand a 
partition {m). On the other hand, he is liable to make good 
to them their shares of all sums which he has misappropriated 
or which he has spent for purposes other than those in which the 
joint family was interested (w). 

The family purposes referred to above are the maintenance, 
education, marriage, sraddh and other religious ceremonies 
of the coparceners and of the members of their respective 
families. In taking accounts at the time of partition, no 
charge is to be made against any coparcener, because in conse- 
quence of his having a larger family to maintain than others, 
a larger share of the joint income was spent on his family. Such 
expenditure is considered to be the legitimate expenditure 
of the whole family (o). 

Manager not an Agent . — A manager is not an agent within the meaning of Chapter X 
of the [ndian Contract Act, 1872 (p), or of cl, 12 of the Letters Patent {q). His position 
is more like that of a trustee {q). But it is not precisely the same as that of a trustee, for 
if it were so, ho would bo bound to economise and save, as a trustee is, which, it has 
been held, ho is not (r). 


238. Manager's liability to account on partition. — (1) In the 
absence of proof of misappropriation or fraudulent and improper 
conversion by the manager of a joint family estate he is liable 
to account on partition only for assets which he has received, 
not for what he ought or might have received if the family 
money had been profitably dealt with (s). Further, in the 
absence of any such proof, a coparcener seeking partition is 
not entitled to require the manager to account for his past 
dealings with the family property (t). All that he is entitled 


(m) Bhoivanx v, Jaggernath (1909) IS C. W. N, 

309, 3 I.C. 241 ; Tarachand v. Reeb Ram 
(1866) 3 Mad. H. C. 177. 

(n) Abhaychandra v. Pyari Mohan (1870) 6 

Beng. L. R. 347, 349. 

(o) (1870) 6 Beng. L. R. 347, 349, suyra. 

ip) Muhammad v. Radhe Ram (1900) 22 All. 
307, 317 ; Sri Kant Lai v. Siddheshwan 
Prasad (1937) 16 Pat. 441, 170 I.C. 367, 
(’37) A.P. 455. 


(?) Annamalai v. Murugasa (1903) 26 Mad. 544, 
553, 30 I.A. 220, 228. 

(r) Perrazu v. Subbarayadu (1621) 48 I.A. 280, 
287-288, 44 Mad. 656, 663, 61 I.C. 690, 
(•22) A.PC. 71. 

(«) (1921) 48 I.A. 280, 287-288, 44 Mad. 656, 
663, 61 I.C. 690, ('22) A.PC. 71, supra ; 
Laxminarayan v. Dinktr (1943) Nag. 
390, 205 I.C. 279, (’43) A.N. 181. 

(1) Sukhdeo V. Bas Deo (1936) 67 All. 949, 167 
I.C. 1013, (*35) A. A. 694. 
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to is an account of the family property as it exists at the time he St. 
demands a partition (u). But it is open to him to show that 238, 239 
the expenditure which the manager alleges he has incurred 
has not in fact been incurred, or that more properties are 
available for partition than those disclosed by him (v). 

See sec. 305 below. 


(2) Since the institution of a suit for partition amounts 
to a severance of joint status, the manager is, from and after 
the date of such a suit, strictly bound to account for all 
receipts and expenses, and can take credit only for such 
expenses as have been incurred for the benefit or necessity of 
the estate, and the net income after deducting such expenses is to 
be divided among the coparceners according to their shares (w). 

Form of decree. — As to the form of the decree, see the undermentioned case (a:). 

Minor coparceners and accounts. — The principle underlying the rule stated in this 
section is that if the other members of the family who are adults are dissatisfied with 
the management of the joint family property by the manager, they may sue for partition 
otherwise they will be deemed to have acquiesced in the management however grossly 
negligent it may be, except, of course in case of fraud or misappropriation. A distinction, 
however, has been drawn in some cases between the rights of those members who were 
adults and those who were minors during the management, and it has been held that since 
minors could not be deemed to have consented to the management, they are entitled 
when they attain majority, to hold the manager liable not only for acts amounting to 
fraud, but also where the management has been grossly negligent and prejudicial to their 
interest^ the presumption, however, being that in the absence of evidence the property 
available for partition is such as exists at the date of the suit for partition (y). This 
distinction, it is submitted, cannot be sustained on principle. The liability to account 
must be the same whether the other coparceners were minors or adults during the 
management [z). 

Special Agreement. — By a special agreement between the coparceners, the manager 
may be rendered liable to account on the footing of an ordinary agent [a). 


239. Manager’s liability to account otherwise than in a par- 
tition suit. — It has been held in Bengal that any coparcener 
may, without bringing a suit for partition, require the manager 
to account for his dealings with the coparcenary property and 


(M) 


(t>) 


Parm3shwar v, Oooind (1916) 43 Cal. 459, 
33 I.C. 190, (-16) A.C. 500; BalakrUhna 
V. Muihusami (1909) 32 Mad. 271, 3 I.O. 
878 ; Narayana v. Nathaji (1904) 28 Bom. 
201, 208 ; Damodardas v. Uttamram (1S93) 
17 Bom. 271 ; Jugtnohmdas v. Mangaldas 
(1886) 10 Bom. 528, 560-562, 581 ; 
Konnerrav v. Gurrav (1881) 5 Bom. 589, 
595; Ramnath\. Goturam {1920) 44 Bom. 
179-183, 54 I.C. 115, (’20) A.B. 236; 
Jyotibati v. Lakshrmshwar (1929) 8 Pat. 
818, 120 I.C. 770, (-30) A.P. 1. 

Tammireddi v. Oangireddi (1922) 45 Mad. 
281, 70 I.C. 837, (’22) A.M. 236 ; (1916, 


43 Cal. 459, 33 I.C. 190, (’16) A.C. 500), 
supra. 

(to) Sri Ranga v. Sriniiasa (1927) 50 Mad. 865, 
873-874, 104 I. C. 472, (’27.) A.M. 801. 

(x) (1886) 10 Bom. 528, at pp. 562, 581, supra. 

(y) Domodardas v. UUamram (1893) 17 Bom. 

271, 278-279 ; Chukun ^ . Poran (1868) 0 
W. R. 483. 

(r) See Sri Ranga v. Srinivc.sa (1927) 50 Mad. 
866, 873‘874, 104 I.C. 472, (’27) A. M, 
801. 

(a) Raja Setrucherla v. Rata Setrucherla (1899) 
2aMad. 473, 26I.A. 167. 
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Ss. the income thereof. If the manager refuses to render the 
240 account he may be compelled by suit to render such account (b ) . 

“ Suppose, for instance, that one of the members of a joint family, with a view to 
separate from the others, asks the manager what portion of the family income has been 
actually saved by him during the period of his managership. If the manager chooses 
to say that nothing has been saved, but at the same time refuses to give any account of 
the receipts and disbursements which were entirely under his control, how is the member, 
who is desirous of separation, to know what funds are actually available for 
partition ? ” (c) the case cited above, it was contended that a coparcener was not 
entitled to an account from the manager, unless he also sued for partition, but it was 
held that a coparcener is entitled to sue for an account in order to acquaint himself with 
the real state of the family affairs without also suing for partition. 

240. Power of manager to contract debts for family purposes 
and family business. — (1) Implied authority to borrow money for 
family business [Vide s. 234, (i) (iii) (iv) (v), and s. 270 below]. 

(2) Im])lied authority to borrow money for family purposes. 
—A joint Hindu lamily may have no business at all, and yet 
debts may be (contracted by the manager for a joint family 
])ur]) 08 e [s. 243]. Such debts also are binding on the other 
(*o})arceiud\s to tlie extent mentioimd in the sections referred to 
in sul)-sec. (/) (d). The liability of a coparcener in such a case 
does not cease by subsequent partition (c). When a sole 
surviving coparcener incurs a debt, he must be deemed to have 
done so in a representative capacity, that is to say, as represent- 
ing a ])ot(‘iitial joint family, which is capable by expansion of 
conijuising more than one member (/). 

( 3 ) Burden of proof of necessity for a loan for a fa^nily 
purpose or for family business. — Where money has been 
i)orrowed by the manager on the representation that it is 
required for a family purpose (//), or for family business (h) and 


Abhai/rhaniini V. Pjjtiri Mohvn ( 1870) 5 Beni;. 

L. U. 347 (Ji Mitakahnra oaso] ; Btnoy , 
Krifhtui (iosh ChdHiiri v. Amarmdrn 
Knxhrut (losh Choudri (1040) 1 Cal 18.3, ' 
180 r.C. r.40, (’40) A.C. &l [a Daynbhaya j 

(r) (1870) Benii. L. R. 347, 3.'»0, supra [a * 
Mitak.sliiira raso]. See also (1857) 0 I 

M I..\. 530-540, supra [a DayaOhaRji | 


((/) C.harxh-uUah v. Ktuilak Sim/lt (1903) 25 All. 
407, 414-415, 30 I.A. 105; Dtrarka Xatft 
V. Bnngshx (1005) 9 C. W. N. 870 [a 
cji'^e uiulrr the Dayahhapa law] ; Chala- 
mayya v. Varadayya (1809) 22 Mad. 106. 

((») Bankeg ImI v. Durqa Prasad (1931) .53 All I 
808 [F.B.], 135 l.C. 139, (’31) A.A. .512. 

(/) Ramanathan Chettiar v. S.R.M. Ct. M. Firm 
(1037) Mad. 370, 108 I.C. 731, (’37) A.M. 
345. See also Maharaja of BobbUi v. 
Zamindar of Chundi (1912) 35 Mad. 108. 
Both are cases of adoption, 1 


Soxrn Padmanabh v. Narayanrao (1894) 
18 Bom. 520; Krishna v. Vasxideo (1897) 
21 Bom. 808, 815 ; .Sunkur v, dowry 
Pershad (1880) 5 Cal. 321 ; Mala Mai v. 
Oori (1922) 3 Lah. 288, 00 I.C. 485, 
(’22) A.Ti. 200 : Khazana Mai v. Jagan 
Nath (1023) 4 Lah. 200, 74 I. C. 484, 
(’24) A. L. 41; Sotam Ram v. Par* 
duman R(im(W17) 8 Lah. 673, 105 I. C. 
785, (’28) A. L. 103. 

Pom Krishna v. Ratanchand (1931) 58 
I.A. 173, 53 AH. 190, 132 I.C. 613, (’31) 
A. PC. 130; following Hunooman Persaud 
V. Musnmmad Bahooee (1856) 6 M. I. 
A. 393 : Nagendra v. An ar Chan- 
dra (1903) 7 C.W.N. 725; Ganpat Rai 
V. Munni Lai (1912) 34 All. 135, 13 I.C. 
34, (1923) 4 Lah. 200, 74 I. C. 484, (’24) 
A. L. 44, supra ; Qirdhari Lai v. Kishen 
Chand (1924) 5 Lah. 611, 85 I. C. 463, 
(*25) A. L. 240 ; Vithal v. Shivappa (1923) 
47 Bom. 637, 72 I. C. 659, (’23) A.B. 265, 
dissenting from Raghunathji v. Bank of 
Bombay (1910) 34 Bom. 72, 2 I.C. 173. 
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the lender seeks to render the whole family property including 
the shares of other members of the family liable for the debt, 
he is not entitled to a decree against the whole family property, 
unless he shows that there was a necessity for the loan, or that 
he made reasonable inquiry as to the necessity for the 
loan (i) the mere existence of the business not being enough 
or that it is for the benefit of the family [j). 

(4) Promissory note passed by manager for family business 
in his own name. — It has been held in several cases that 
where the manager of a joint family borrows money on a 
promissory note for a joint family business or to meet a joint 
family necessity, the other members of the joint family may 
be sued on the note, though they are not parties to the note, 
but their liability is limited to their share in the joint 
family property {k), unless they can be treated as contracting 
parties (1). If the suit is filed before partition, the creditor 
may sue the manager only and seek for a declaration that 
the whole joint family property is liable or he may implead 
the other members also. After partition, he must implead 
the other members in order to enable him to proceed against 
the portions allotted to them (m). Where the suit is by the 
endorsee of the note his remedy is against the maker only 
unless the endorsement is so worded as to transfer the debt 
also and complies with the stamp law (n). In such cases 
there is no presumption that the borrowing was for the 
purposes of the joint family business and the lender must 
prove it (o). In Bombay it has been held that the proper 
course in such a case is to sue the manager on the note and 
the other members on the pre-existing debt, the defences open 
to the parties being distinct (p). 

A decree passed against the manager of a joint family 
(who is not the father) on a promissory note executed by him, 


(e Mussammat Mauli v. Brij Lai & Ora. 
(1942) Lah. 345, 205 I.C. 37, (’43) A.L. 
33(F.B.). 

(j) Ram. Nath v. Chiranji Lai (1935) 57 All. 
605 [F.B.l, 155 I.C. 136, (’.35) A. A. 221 ; 
Muttaddilal v. Sakhxr Charxd (1930) 17 
Lah. 311, (’35) A.L. 735. 

Ik) Krishna v. Krishnaaami (1900) 23 Mad. 
597 ; BaUnab v. Ramdhon (1900) 11 C. 
W. N. 139 ; Krishnanand v. Raja Ram 
Singh (1922) 34 All. 393, 66 1. C. 150, (’22) 
A.A. 116 ; Raqunath v. Sri Narain (1923) 
45 All. 434, 73 I. C. 1018, (’23) A.A. 424. 

(i) Srikant Lai v. Sidheahvoari Prasad (1937) 
10 Pafc. 441, 170 I.C. 357, (’37) A.P. 
455 ; Mutsaddi Lai v. Sakir Chand (1936) 


17 Uh. 311, (’35) A.L. 735. 

(m) Panguflaya v. Uthandiya 0938) Mad. 968, 
177 I.C. 188, (’38) A.M. 774. 

(») Marudamuthxa v. Kadir Basha (1938) Mad. 
568, (’38) A.M. 377 ; Ramanathan Chetliar 
V. Muthuraman Naidu A Ors. (1942) 
Mad. 204, 210 I.C. 3, (’42) A.M. 161, 
(1942) 2 M.L.J. 816. 

(o) Abdul Majid Khan v. Saraawathibai (1934) 6 L 

I.A. 90, 36 Bom. L.K. 225, 147 I.C. 1, 
(•34) A.PC. 4. 

(p) Vithalrao v. Vithalrao (1923) 25 Bom. L. R. 

151, 72 I.C. 242, (’23) A.B. 244. The point 
was not raised In Krishnashet v. Hari 
(1896) 20 Bom. 488. 


S. 
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S, 240 in his personal capacity, containing no direction that it shall 
be granted out of family property cannot be executed 
against the family property (q). 

It has been held that where a decree has been obtained 
on such a note against the manager and a minor coparcener, 
it cannot be executed against the minor personally, his liability 
in law being confined only to his share in the joint family 
property, and that he cannot be arrested under such a decree 
either before or after he has attained majority (r). 

(5) New business . — As to the power of a manager to start 
a new business, see sec. 234 (2). 


Illustration. 

Three brothers A, li atul C, managing members of a joint Hindu family, borrow 
money from 1) f(tr purpose's of the joint family business, and ex(*eutc a promissory note 
in favour of 1). After tlie death of B and C’, D sues A and the sons of i4, H and C on the 
note. I) is entitled to a decree enabling him to recover the money from, the joint family 
'property. He is also entitled to a personal decree against A, A being a contracting party, 
so as to enabl(‘ him to proceed against the separate property of A. But he is not entitled 
to a jierHonal decree against the sons of A, if or C for they are not jxirties to the note. 
According to the Roinbay case referred to in the section, the suit should be against A 
on the note, and against the sons of A, B and C for the d(bt. 

As to ancestral business and its incidents, see secs. 234 and 240, 

('(tntrihntion.—K manager has power to borrow money for a joint family purpose 
on the security of the family property. But he may also borrow on his personal security. 
When he borrows money on his personal security, but for a family purpose, and spends 
it for the benefit of the faniiUj, he is entitled to contribution from the other members. The 
right to contribution arises when he expends the money, and not on the date on which he 
repays tlu* loan. Therefore limitation runs again.st his claim from the former, and not 
from the latter date (.v). 


Extent of liability of other members . — It is an elementary proposition of law that A is 
not bound to pay a debt contracted by B, unless B has been authorised by A to incur 
the debt. In the case of a manager of a joint Hindu family, the manager has an implied 
authority to bind the other members by debts contracted by him, provided that in the 
case of a family business, the debts have been contracted by him for the ordinary purposes 
of the business, and, in other cases, the debts have been contracted for a family purpose. 
The authority of the manager, however, extends only to the family property ; that is to 
say, if the manager borrows money within the scope of his authority, and the loan is not 
repaid, the creditor can proceed only against the family property including the shares 
of the other members in the property, but the other members are not bound personally 
so as to entitle the creditor to proceed against their .separate property. The creditor 
can, of course, proceed against the sejnirate property of the manager, for the manager 
is a party to the contract. Likewise he can proceed against the separate property 


(j) Chippagiri Sarjireddiw Venkachari Sotnoppn 
(1943) Mad. 248, 204 I.t’. 198, (’43)A.M. 1, 
(1942) 2 691. 

(r) Bishen Singh v. Kidur Xath (1921) 2 Lab. 
159, 02 I.C. 800, (’21) A.L. 61 ; Jmla 


Prasad v. Bhndn Ram (1931) 10 Pat. 503, 
134 I.C. 420, (’31) A.P. 828. 

(s) Aqhore Nath v. Grish Chunder (1893) 20 
Cal. 18. 
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of any other member if he is a party to the contract, or if he subsequently ratifies 
the contract. 


241. General powers of manager of joint family business — 
Besides the power to contract debts for the family business 
[s. 240], the manager has the power of making contracts, 
giving receipts, and compromising (s. 248) or discharging claims 
ordinarily incidental to the business. Without a general power 
of that kind, it would be impossible for the business to be 
carried on at all (t). 

It was so laid down by the Judicial Committee in a case in which the business was a 
money-lending business. The principal question in that case was whether the managing 
members who had entered into ordinary business contracts in their own names on behalf 
of the family were entitled to sue in their own names, or whether the otlier members 
were necessary parties. It was held that they could sue in their own names (w). The 
refusal by the manager of a joint family to purchase properties sought to be pre-empted 
binds the coparceners (v). 

When a father and manager of a joint family filed a petition under sec. 20 of Madras 
Act IV of 1938 but failed to file an application within 60 days under sec. 19 of the Act his 
minor son cannot apply for the same relief as the whole joint family is bound by the father’s 
default (w). 


242. Alienation by manager of coparcenary property for 
legal necessity. — (^) The power of the manager of a joint 
Hindu family to alienate joint family property is analogous to 
that of a manager for an infant heir as defined by the Judicial 
Committee in Hunooman Persavd v. Musammat Babooee 
(1856) 6 Moo. I. A. 393 [see note (1) below]. 


(2) The manager of a joint Hindu family has power to 
alienate for value joint family property, so as to bind the 
interests of both adult and minor coparceners in the property, 
provided that the alienation is made for legal necessity (x) 
[s. 243], or for the benefit of the estate [s. 243A]. A manager 
(not being the father) can alienate even the share of a minor 
coparcener to satisfy an antecedent debt of the minor’s father 
(or grand father) when there is no other reasonable course open 
to him (y). It is not necessary to validate the alienation that the 


(0 Kishen Parstiad v. Har Narain Singh (1913 ) 
33 All. 272, 38 I.C. 46, 9 I. C. 739. 

(u) (1911) 33 All. 272, 38 I.A. 45, 9 I.C, 739, 
supra. 

(») Kanshi Ram v. Lahori Ram (1939) Lah. 246. 
(w) Oajagopi Reddi v, Pulla Rami Reddi (1939) 
Mad. 530. 

(r) Daulat Ram v. Mehr Chand (1887) 14 
I.A. 187, 196, 15 Cal. 70 ; Sham Sunder v. 
Achhan Kunwar (1898) 25 I.A. 183, 192, 
21 All. 71, 83 ; Oharibullah v. Khalak Singh 


(1903) 25 All, 407, 415-416, 30 I.A. 165- 
169 ; Biswanath v. Jagdip (1913) 40 Cal. 
342, 17 I. C. 577 ; Hunooman Persaud v. 
Muagumat Bobooee (1856) 6 M.I. A. 393 ; 
Soorendro v. Nundun (1874) 21 W. R. 196 ; 
Sadhu Saran v. Brahmdeo (1921) 6 Pat. 
L. J. 256, 61 I. C. 20, (21) A. P. 99 
[taking a lease of property for the family). 
(y) Dharmarajsingh v. Chandrasekhar Rao 
(1942) Nag. 214, 200 I.C. 695, ('42) 
A.N. 66 (P.B.). 
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S. 242 express consent of the adult members should have been 
obtained ( 2 ). See sec. 528 and notes. 

In Suraj liiui.Hi Koer v. Sheo Proshad (a), the Judicial Committee stated that it 
was n<it clearly settled whether where an alienation is made by a manager for a legal 
necessity, but without the express consent of the adult coparceners, the alienation is 
binding on them. But in later decisions of the same tribunal, the view taken is that if 
legal nc'ccssity is c.stabhslied, the express consent of the adult coparceners is not 
necessary (b). 

As to alienation by manager for joint family business, see sec. 246 below. 

(2a) Where a joint family consists of adults and minors, 
tlie mere fact that all the adult members including the manager 
liave consimted to the alienation is not proof of legal necessity. 
Such consent, however, may supply any lacuna that may 
exist in the evidence of legal necessity (c). 

\\ lum an alienation is made by the manager without 
legal necessity, but with the consent of all other coparceners, 
tlu‘y being all adults, the alienation is valid in its entirety (d). 
11 it is made without the consent of all, it would, in Bombay 
and Madras, bind the shares of the consenting members. In 
Bengal and the United Provinces, where a coparcener cannot 
ali(mate even his own interest without the consent of all other 
coparcediers, the alienation would not bind the shares either of 
th(‘, alienor or of the consenting members [ss. 257, 258 and 
ss. 2(18, 2091. 


As t(i convent, see also the undermentioned cases (c). 


(‘^) All alienation by the manager of a joint family made 
without legal necessity is not void, but voidable at the option 
of the other coparceners. They may affirm it or they may 
repudiate it (/*), but a creditor cannot repudiate it, there 
being no suggestion that it was in fraud of creditors (g). 


(I) /On,. V lifiiti) Siiiiifi (li>i7) 44 I A. 126 

IHl), :C.» All. 4:17. 44.4. .4l> 1. f. 2 n0, (’17) 

A I’C 61. (IS'.KS) 2.') 1 A 18:i, H12, 21 All 
71, 84, lUit see (lyU3) 30 I, A. 165, 

UlO. 2.'> All. 407, 41.'.. M(pra. As to Indian 
(leddons, see ChJiohrtim v yarayandns 
(1887) 11 Horn. 60.') [eniisent pre.sumedl ■ 
Midfr V. liumjanath (1886) 12 I’al. 38u! 
31HI lexjiress consent not neeessarv) , Mmlit 
V. lia»iihil (1002) 2» C'al. 7y7 [expre.ss 
eonsent not neeessarvl , I^mUib \ shiam i 
Ifl (1020) 42 All. 264, 2t>.',, 55 I. f 37, i 
(’20) A. A. 131 [exjiress consent not netes- 
sary]; Knrn, i'haml v. lUtmLabhaya (1026) 

7 Lali. 476, 06 1 443. ('26) A.L. 468 

(rt) (1870) 6 I. A. 88, 101, 5 C'aJ. 148, 165. 

(b) Sahu Ram v. Bhuv Sing (1017) 44 I A 
126, 130. 39 All. 437, 443, 39 I. C. 28oi 
(’17) A. PC. 61 ; Sham Sunder v. Athan 


Kunwar (1898) 25 I.A. 183, 192, 21 All. 
71, 83, supra. 

(c) Salatn it Khan v. Dhagwai ( 1 930) 52 All, 499 
131 I.C. 608, (’30) A. A. 379. 
id) Kandasami v. Somaskanda (1912) 35 Mad. 
177, 5 I.C. 922. 

(e) Oangabai v. Vaminaji (1864) 2 Bom. H. C. 
301; Miller v. Runganath (1886) 12 Cal. 

(/) Subba Goundan v. Krishna machari (1922) 45 
Mad. 449, 88 I.C. 869, (’22) A.M. 112, dis- 
senting from Koniiasami v. Somaskanda 
(1912) 3.5 iMad, 177, 5 1. C. 922 ; Jagesar 
y. Deo Dat (1923) 45 AH. 654, 74 I.C. 931, 
('24) A. A. 51 ; Kashinalh v. Bapurao 
(1940) Nj»g. 573, 191 I. C. 24J,(’40) A.N. 
305. 

(9) 1 mpertal Bank oj India v. Aft. Maya Devi 
(1935) 16 Lah. 714, (’35) A.L. 867. 
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1. Hunooman Persaud v. Mnssammat Babooee (A).— The leading case on the 

subject of alienation for necessity is Hunooman Persaud'a case. In that case their 
Lordships of the Privy Council said : — 

“ The power of the manager for an infant heir to charge an estate not his own is 
under the Hindu law, a limited and qualified power. It can only be exercised rightly 
in a case of need, or /or the benefit of the estate. But where, in the particular instance, the 
charge is one that a prudent owner would make, in order to benefit the estate, the bona 
fide lender is not affected by the precedent mismanagement of the estate. The actual 
pressure on the estate, the danger to be averted, or the benefit to be conferred upon it, in the 
particular instance, is the thing to be regarded . . . Their Lordships think that the lender 
is bound to inquire into the necessities for the loan, and to satisfy himself as well as 
he can, with reference to the parties with whom he is dealing, that the manager is acting 
in the particular instance for the benefit of the estate. But they think that if he does 
so inquire, and acts honestly, the real existence of an alleged sufficient and reason- 
ab’y-credited necessity is not a condition precedent to the validity of his charge, and 
they do not think that, under the circumstances, he is bound to see to the application 
of the money. . . . The purposes for which a loan is wanted are often future, as 

respects the actual application, and a lender can rarely have, unless he enters on the 
management, the means of controlling and rightly directing the actual application* 
Their Lordships do not think that a bona fide creditor should suffer when he has 
acted honestly and with due caution, but is himself deceived.” 

The question in Hunooman Persaud's case was as to the extent of the power of a 
mother as manager of the estate of her minor son to alienate the estate. The case 
related to a mortgage created by the mother, but the same principles apply to a sale (t). 
The principles laid down in that case have been held to apply to alienations — 

(a) by the manager of a joint family acting on behalf of minor members of the 
family ( j), being the case dealt with in sec. 242 ; 

(b) by a Hindu widow and other limited heirs of property inherited by them 
from males [ss. 178-179] ; 

(o) by managers of religious endowments [s. 415] ; and 

(d) by managers of the estate of lunatics (A). 

2. Alienation “ for the benefit of the estate.”— See sec. 243 A. 

3. Legal necessity— See sec. 243. 

4. Specific performance of contract of sale entered into by manager.— 

Where a manager enters into a contract for the sale of immoveable property belonging to 
the joint family for a legal necessity, but subsequently refuses to complete the sale the 
Court may, in a suit for specific performance brought by the purchaser, decree specific 
performance of the contract, though some of the members of the joint family are minors {1). 

5. Loase. — The alienation may be one by way of permanent lease {m). 

See notes to secs. 243 and 244. 


{h) (1856) 6 M. 1, A, 303, 423-424. 

(<) Krishna Das v. Nathu Ram (1927) .54 I. A. 
79, 84, 49 All. 149, 100 I. C. 130, (’27) 
A. PC. 37. 

(j) Sooreniro v. Nundun (1874) 21 W, 11. 196 ; 

Baboo Kameswar Pershad v. Run Bahadur 
(1881) 6 Cal. 843, 8 I.A. 8 ; Saha Ram v. 
Bhap Singh (1917) 44 I. A. 126, 130, 
39 All, 437, 443, 39 I. C. 280, (’17) A.PC. 
61. See also In re Dattatraya Goiind Hal- 
dankar (1932) 56 Bom. 519, (’32) A. B. 
537. 

(k) Ooureenath v. Collector of Mmghyr (1867) 


7 W. 11. 5 ; Kanti Vhunder v. Bisheshwar 
(1898) 5 Cal. 585. 

(l) Bari Charan v. Kaxda Rai (1917) 2 P»it. 

L. .T. 513, 40 I.C. 142, (’17) A.P. 478 
[F.B.]. As to the liability of a manager 
for damages for breach cf contract where 
there Is no legal necessity, see Adikesaian 
V. Gurunatha (1917) 40 Mad. 338, 39 I. C. 
358, (’18) A. M. 1315 fF. B.]. Sec also 
Jamsetji v. Kashinatb{L902) 26 Bom, 326 ; 
Dhapo V. Ram Chandra (1935) 57 All. 375, 
154 I. C. 235, (’34) A. A. 1019. 

(m) Basdeo v. Muhammad (1929) 51 All. 285, 

116 I.C. 491, (’28) A. A. 617. 


S.242 
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Ss. 

243, 243A 


243. What is legal necessity.“The following have been 
held to be family necessities within the meaning of sec. 242 : — 

(a) payment of Government revenue and of debts which 
are payable out of the family property (n) ; 

(b) maintenance of coparceners and of the members of 
their families (o) ; 

(c) marriage expenses of male coparceners (p), and of the 
daughters of coparceners (q ) ; 

(d) performance of the necessary funeral or family 
ceremonies (r) ; 

(e) costs of necessary litigation in recovering or preserv- 
ing the estate (6‘) ; 

(f) costs of defending the head of the joint family (t)^ or 
any other member (u) against a serious criminal 


(g) payment or debts incurred for family business or 
other necessary purpose. In the case of a manager 
other than a father, it is not enough to show merely 
that the debt is a pre-existing debt (v) [s. 246]. 

See s. 415, notes under the head “ Legal necessity.” 

243A. Alienation by manager for “ the benefit of the 
estate.” — There is a contiict of opinion as to the meaning of 
the words ‘‘ for the benefit of the estate ” which occur in the 
judgment of tlie Judicial Committee in Hmwoman Persaud^s 
case referred to in note 1 to sec. 242. One view is that a transac- 
tion cannot be said to be for the benefit of the estate, unless 
it is of a defensive character calculated to protect the estate 
from some threatened danger or destruction (see cases cited in 


(n) Ghanb-ullah v. Khalak (1903) 25 All. 
407, 414-4ir.. 30 1. A. ICS; MudU v. 
/?rt«!7/a/(iy02) 29 Cal. 797. 

io) See Mitkiindi v. Saralmikh (1884) 6 All. 
417-421. 

{p) Stindrabai v. Shnnarayana (1908) 32 Bom. 
81 ; Bhagiiathi v. Jvkhu (1910) 32 All. 
.575. 6 I.C. 405 ; Gopiilaknshnam v. IVn- 
katarasu (1914) 37 Mad. 273, 17 I. C. 
308, (’14) A M. 432, overruling iiovinda- 
razalu v. Devarabhutla (1904) 27 Mad. 
206 ; Knmeswara v. Veeracharlu (1916) 34 
Mad. 422, 8 I.C. 195. 

(q) Chhotiram v. Narayandas (1887) 11 Bom. 
605; Vaikxmtam v. Kallapiram (l\)00) 23 
Mad. 512 (marriage o( niece) ; Vaikuutam 
V. Kallapiram (19Q3) 26 Mad. 497 ; lianga- 
naikt V. Ramanuja (1912) 35 Mad, 728, 11 
I.C. 570 : Ramcharan v. Mihin Lai (1914) 
36 All. 158, 22 I.C. 633, (’14) A.A. 23 ; 
Bellappa v. Suppan (1937) Mad, 906, 171 
I.C. 216, (’87) A.M. 496. 


(r) See Nathuram v. Shoma Chhagan (1890) 14 
Bom. 662 ; Lalla Gunpat v. Toorun (1871) 
16 W. R. 62. 

(») MUkr V. Runganath (1886) 12 Cal. 389. 

(() Beni Ram v. Man Singh (1912) 34 All. 4, 
11 I. C. 663 ; Ramalingam v. Muthayyan 
(1914) 26 Mad. L. J. 628, 24 I. C. 356, 
(’15) A.M. 6 ; Uanumaty. S’onit(i)iari(1919) 
4 Pat. L. J. 653, 52 I. C. 734, (’20) A.P. 
708. But see Nathu v. Dindayal (1917) 2 
Pat. L. J. 166, 39 I. C. 665, (’17) A.P. 504 ; 
Said Ahmed v. Raja Barkandi Mahesh 
Pnttap iXarain Singh (1933) 8 Luck. 40, 
139 I. C. 64, (’32) A.O. 255 where the 
next senior member executed the mortgage 
and it was held to be binding on the 
family. 

(m) Ram Raghubar v. Dip Narain (1923) 45 All. 
311, 71 I.C. 749, (’23) A.A. 287 ; Dhanuk- 
dhari v. Rambririch (1922) 1 Pat. 171, 70 
T.C. 391, (’22) A.P. 553. 

(e) Chiranji Lai v. Bankey Lai (1933) 55 All. 
370, 142 I.C. 333, (’33) A.A. 273. 
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the note below). Another view is that for a transaction to be 
for the benefit of the estate it is sufficient if it is such as a 
prudent owner, or rather a trustee, would have carried out with 
the knowledge that was available to him at the time of the 
transaction (w). 


Alienation for “ the benefit of the eetate.^'—As stated in Hunooman Persaud's case 
(see note 1 to s. 242), the power of the manager to alienate the estate can only be exercised 
rightly “ in a case of need or for the benefit of the estate." Para. 27 of Chapter I of the 
Mitakshara says that the father has no power to alienate immoveable property without 
the consent of his sons. To this there is an exception mentioned by Brihaspati which 
is set forth in para. 28 which is as follows : — 

“ An exception to it follows : ‘ Even a single individual may conclude a donation, 

mortgage, or sale of immoveable property, during a season of distress, for the 
sake of the family, and especially for pious purposes.’ ” 

The first authoritative exposition of the expression “ for the benefit of the estate ” 
is to be found in Palaniappa v. Devasikamony (x). The question in that case was as 
to the power of a mohunt (head of a math) to alienate debutter land. In the course 
of the judgment the Judicial Committee observed as follows : — 

“ No indication is to be found in any of them as to what is, in his connection the 
precise nature of the things to be included under the description ‘ benefit 
to the estate.’ It is impossible, their Lordships think, to give a precise defini- 
tion of it applicable to all cases, and they do not attempt to do so. The 
preservation, however, of the estate from extinction, the defence against hostile 
litigation afiecting it, the protection of it or portions from injury or 
deterioration by inundation, these and such like things would obviously be 
benefits. The diflSculty is to draw the line as to what are, in this connection, 
to be taken as benefits and what not.” 

The above passage gave rise to the conflict of opinion noted in the section. In three 
Allahabad cases the view taken was that a transaction to be for the benefit of the estate 
must be of a defensive nature. This view was dissented from in a later case by a Full 
Bench of the Allahabad High Court (y). In that case it was held that a transaction to be 
for the benefit of the estate need not be of a defensive nature, and that the real test was 
whether the transaction was one which a prudent owner would have carried out with the 
knowledge then available to him. As to two (z) of the three earlier cases, the Full Bench 
said that the actual decision in those cases was correct on the facts. No opinion 
was expressed as to the decision in the third case (a), where it was held that a mortgage 
by the manager for starting a new business was not binding on the minor members of the 
family. As to Palaniappa' » case the Full Bench observed that though the instances 
given by their Lordships in that case were all instances where the transaction was of a 
defensive nature, there was no justification for the suggestion that their Lordships 
meant to say that the transactions. justifiable on the principle of ‘ benefit to the estate’ 
were limited to transactions which were of a defensive nature. 


(w) 


Jagat Narain v. Mathura Das (1928) 60 A 
989, 116 I.C. 484, (’28) A.A. 454 ; Tu 
Dam V. Tulshi Ram (1920) 42 All. 55 
60 I. C. 3, (-20) A. A. 11; Mahab 
Prasad v. Amla Prasad (1924) 46 All, 36 
79 I. C. 517, (’24) A. A. 379 ; Nagindas ' 
Mahomed (1922) 48 Bora. 312, 64 I. i 
923, (’22) A. B. 122 ; iio^Ao v. Zaga (192( 
53 Bom. 419, 118 I.O. 655, (’29) A. 1 
251. ' 


(X) (1917) 44 I.A. 147, 165, 40 Mad. 709, 718, 
39 I.C. 722, (’17) A.rC. 33. 

(y) Jagat Narain v. Mathura Das (1928) 50 All. 

969, 116 I.C. 484, (’28) A.A. 464. 

(*) Bhagwan Das v. Mahadeo (19231 45 All. 
390, 71 I.C. 959, (’23) A.A. 298 ; Shankar 
V. Bechu (1925) 47 All. 381, 80 I.C. 769, 
(’25) A.A. 333. 

Inspector Singh v. Kharak Singh (1928)>a 
All. 776, 112 I.C. 881, (28) A.A. 403. 


S.243A 
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S.243A The expression “in case of need” in the judgment in Hunooman Persaud's case 
may be traced to the words “ during a season of distress “ in verse 28, and the expression 
“ for the benefit of the estate ” to the words “ for the sake of the family.” The original 
word for “ for the sake of the family ” in para. 28 is kutumharthe. As to this word Shah, J., 
said in a Bombay case (6) that it must be interpreted with due regard to the condi- 
tions of modern life. In a later case (c), Patkar, J., said : “ The explanation of the text 

of Brihasjiati by Mitakshara [in v. 29] is by no means to bo considered as exhaustive, and 
may be treated as illustrative and interpreted with due regard to the conditions of 
modem life.” 


Wo now turn to easi's decided under the head “ benefit to the estate.” 
Th<! manager of a joint family is not entitled to sell joint family land solely for the 
purpose of so investing the price of its as to bring in an income larger than that derived 
from the probably safer and certainly more stable property, that is, the land itself. 
Such a saU‘ is not “ for the benefit of the estate ” (d). A mortgage of family property for 
th(' purpose solely of purchasing another property (e), or for the payment of premium 
for a lease of another property (/), is not for the benefit of the estate. But a sale of a 
house in a dilapidated condition, in respect of which a notice has been issued by the 
Municipality to pull it down, is for the benefit of the estate (g). A sale of joint family 
projierty which is inconveniently situated and i.s unproductive, the purchase-money 
being invested in another property which is a sound investment (A), or in family 
l)usin('8s ((), is for the benefit of the estate. A .sale of such property will be upheld even 
if the price was subseciuenily lost to the family owing to the failure of the bank in which 
it was invested, provided the intention was to invest the price in another more productive 
immoveable property wliich the manager could look after (j). tSimilarly a mort- 
gage of family property for the payment of price for the purchase of a share in a village 
111 which tlu' family already possessed a share is for the benefit of the estate {k), A 
mortgage or sale, however, of family property for the purpose solely of pre-empting 
another property is not ordinarily for the benefit of the estate (/). A deed of exchange 
executed by a inatiagiT of the joint family with a view to defeat a suit for pre-emption, 
even though made for property of equal value, was held not to bind the other members 
of the family (m). But a mortgage for making additions to and improvements in the 
family house is for tin* benefit of the e.state («.). A mortgage for the purpose of carrying 
on a s])eculative litigious suit is obviously not for the benefit of the estate (o). Nor is 
a mortgage fi»rthe purpose of repurchasing or acquiring mortgage rights in the estate of 


.yaijifiiliis V. Mahtnii 'd (I'.cji!) 4«i 1112, 

04 1 e. U 2 :i, (- 22 ) a.u 122 

Uotjho V. Zai/a (1U29) r*‘.l Uom. 410, 420, 
118 I.C 555, (’20) A 11. 2.51. 

Vdhinxappa v. Dniasikammy (1017) 44 I, 
A. 147, 15(5, 40 Mad. 700, 710, IIO I.l’. 
722, (’17) A.rc :i:i ; Vmfinu v. Uum- 
rhandm (192:3) 25 lloiii, I>. K. 508, 73 l.C. 
1017, (’23) A. 15 43. 

Hum liilas V. Jinm'jad (1020) 5 Pat. 

022, 027, 58 I (’. :303. (’20) A.P 441 ; 
Sdlappa V. Suppan (1037) Mad. 000. 171 
l.C. 210, (’37) A.M. 400 ; Ilavikanin Tfnikm 
^ Bald/o Thakiir {\{ySH) 17 I’at. 108, 173 
1 C. 292, (’38) A.P. 44 

(f) M innn Lai v. Kant Singh (1910) 1 J’at. 
1..T. 0, 39 Cal. LJ. 250, 50 I C. 700, 
(’19) A. PC. 108. 

(!/) Kui/indtis v. Mahotned (1022) 46 Boin. 312, 
04 l.C. 923, (’22) A.ll. 122. 

(V Jado Singh v. yalhu Singh (1926) 48 All. 

502. 98 l.C. 773, (’26) A, A. 511. 

(i) Jugrnohan v. I'rag Ahxr (1925) 47 All. 452, 


87 J,(’. 27, (25) A. A. 618. 

Jagat yarain v. Mathura Dus (1928) 50 All. 
969, 116 l.C. 484, (’28) A. A. 454. 

Beni Madha v, Chiinder Prasad (1924) 3 Pat. 
451, 83 l.C. 603. (’25) A.P. 189 ; Shaikh 
Jan v. Bikoo (1928) 7 Pat. 798, 116 l.C. 
33, (’29) A.l'. 130; Sitalal v. A'jablal 
A/«adf'r (1939) Pat. 306. 

(/) Shankar v. Bechii (1925) 47 All. 381, 86 l.C. 
769, (’25) A. A. 333 ; Kishen Safuii v. 
Baghunath (1929) 51 All. 473, 116 l.C. 
488, (’29) A. A. 139 ; Amraj Singh v. 
Shambu Singh (1933) .55 All. 1, 14 l.C. 500, 
(’32) A. A. 632 ; Brigmokan Lai v. Sarabjit 
Singh (1938) 13 Luck. 507, 171 l.C. 286, 
(’37) A. 0. 513. 

halzor Singh v. Baghunanda Singh (1932) 
54 All. 85, 137 l.C. 191, (’32) A. A. 648. 
Ratnamw. (jlovindnrajulu (1878-1881) 2 Mad- 
o39, 341. 

Bhagican Das v. Mahadeo (1923) 45 All. 
390, 71 l.C. 959, (’23) A.A. 298. 
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a separated brother (p). A mortgage by seven adult members of the family for acquiring 
proprietary interests the consolidation of which had the effect of converting them from 
mere tenants into landlords is for the benefit of the estate (q). 

A gift by the manager of a joint family of a small portion of zamindari land 
purchased by him to a stranger with the object of defeating a claim for pre-emption 
was held to be a transaction for the benefit of the family and therefore binding on 
the family (r). 

It is submitted that a transaction to be binding on the family must be one which 
not only confers a benefit upon the estate, but is necessary for its good 
management («). 

As to alienations by a widow for the benefit of the estate, see sec. 18 IB. As to 
alienations by a natural guardian for the benefit of the estate, see .>ec. 528. 

244. Burden of proof of necessity. — Where the manager 
of a joint Hindu family sells or mortgages joint family proper- 
ty, the purchaser or mortgagee is bound to inquire into the 
necessity for the sale or mortgage, and the burden lies on the 
purchaser or mortgagee to prove either that there was a legal 
necessity in fact, or that he made proper and bona fide enquiry 
as to the existence of such necessity and did all that was reason- 
able to satisfy himself as to the existence of such necessity (t). 

An intending mortgagee cannot escape the duty of 
inquiring into the legal necessity for a mortgage so as to bind 
the minor members of the joint family, by inducing the guar- 
dian to apply to the Court for permission to raise a loan on 
mortgage and thus attempting to throw the responsibility on 
the Court (i^). In general, as the power of the manager is a 
limited power, it is for the mortgagee to show that the trans- 
action was within the authority of the manager (v). 

The existence of a necessary purpose is not the same as a 
legal necessity, for, tliere may be large resources, a large 
income making a loan unnecessary. The lender must show 
necessity for the loan (w). 

If the purchaser or mortgagee proves that there was a 
legal necessity in fact, the alienation will be upheld, even 
though the necessity was brought about by the previous mis- 
management of the manager, unless it be shown that the pur- 
chaser or mortgagee himself contributed to the mismanagement. 

Even if he fails to prove that there was a necessity in fact, 
the alienation will be upheld, if he proves, that he made such 
inquiry as aforesaid. 

(p) Hans Itaj v. Khushal Singh (1933) 14 J.ah 
162, 138 I.C. 642, (’82) A.L. 420. 

^g) Baijnath Prasad v. Binda Prasad (1938) 

17 Pat. 549, (’39) A. I*. 97. 

(f) Mohib AH Khan v. Baldeo Prasad (1939) All 
305. 

0) Burry Mohun v. Ganesh Chunder (1884) 10 
Cal. 823, 830 (F.B.l; Durgaprasad Barhai 
V. Jewdhari Singh (1935) 62 Cal. 733. 


(0 Kesar Singh v. Santokh (1936) 17 Lali. 
824. 

(a) In re Dattatreya Govind Ualdenkar (1932) 56 
Bom. 519, 141 I.C. 697, (’32) A.B. 537. 
(v) Sura) Baksh Singh v. Keiur Nath 0932) 7 
tuck. 605, 135 I.C. 379, (’32) A.O. 66. 

(to) Ganpat Rao v. Ishwar Singh (1940) Nac. 20, 
(’38) A.N. 816 ; Babu Lai v. Satya Naruin 
Prasad (1941) All. 080, 197, I.C. 509, 
(’41) A.A. 372, 
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But a purchaser or mortgagee is not bound to see that 
the money paid or advanced by him is actually applied to 
meet the necessity. The reason is that he can rarely have 
the means of controlling and directing the actual application, 
unless he enters on the management himself [x). 

“ There is no difference ))etween the burden of proof when it is desired to support 
a mortgage made by, a manager of a joint estate, and that which is required to support 
the mortgage made, for example, by a widow who has only a similar limited power of 
disposal ” (y). See s. 182, and the Transfer of Property Act, 1882, s. 38, 

Debts for family business. — As to burden of proof, see s. 240 (3). 

Alienation for purposes of family business. — See sec. 246 below. 

Recital of necessity. — Recitals of legal necessity in mortgages or deeds of sale executed 
by the father or manager are admissible in evidence, but are not of themselves evidence of 
such a necessity without substantiation by evidence aliunde (z). They may be ooro- 
borated by representation made by the borrower (a). But the recitals are admissions 
of the manager and they also amount to a representation about the need of the family 
and where owing to the length of time it is impossible to produce other evidence they 
have evidentiary value also (b). (See cases under s. 182). 

Lapse of time. — See notes to s. 182 under the same head. 

Rate of interest. — Those who support a mortgage of joint family property made by 
its manager must prove not only that there was necessity to borrow the principal, but 
that it was not unreasonable to borrow at such rate of interest and upon such terms 
as are provided by the mortgage (c). If the rate of interest is exorbitantly high although 
the security is ample, the Court can properly infer that it was unnecessarily high, and 
can make a mortgage decree allowing a reduced rate (d). Upon a written statement 
alleging that there was no legal necessity to execute the document sued on, the defend* 
ant, while admitting the necessity to borrow the principal, can contend that the rate of 


(x) Anant Jtuin v. CoUeHor of Kiah (1918) 40 All. i 

171, 44 I.C. 290, (’17) A. PC. 188; | 
Jlmiooman Persaud v. Mgt. Jiahooee 
(1850) 0 M.T.A. 393 ; iyoornidro v. Xitndtin 
(1874) 21 W.R. 196; Lain Lunseedhnr v. 
Bindeseree (1866) 10 M.l.A. 454, 471; 
Dnhlmx v. Uopibai (1902) 26 Bom. 433, ! 
Karidhta Lai v. Mum Ilxbi (1898) 20 [ 
All 135 ; Muddun Thakoor v. Kantw) Lall , 
(1874) 14 B(>nK. L.K. 187, 199, 1 I.A. 1 
321, 334 ; Tula Bam v. Tuhhi Bam (1920) ! 
42 All. 559, 60 3, (’20) A A. 11, 

Chintnmani v. SaOjabadi A'ar (1922) 1 Pat. 
715, 70 I.C. 226, (’23) A.P. 71 ; Itaijnath , 
V. (Jokul (1923) 45 All. 718, 74 I.C. 498. j 
(’24) .\.A. 37 ; Badha Bam v. Amur Chatul i 
(1923) 4 Pah. 208, 77 I.C. 333, (’23) ! 
A.L. 141 ; Hfd Nath v. Bani Bajeshican ' 
Dfn (1938) 13 Lmk. 357, 168 I.C. 725, ! 
(’37) A.O. 406 ; liUlta \. Avndh Naresh | 
Sinifh (1940) 5 I.urk 68, 184 I 443 1 
(’40) A (). 59 ’ i 

(y) (1918) 40 All. 171, 175. 44 I.C. 290. (’17) ! 

A. PC. 188, gupr.i. 

(z) Biswanath Singh v. Kauaslha Trading ' 

Corporation ( 19‘29) 8 Pat. 450. 119 1. C, 405. ! 
(’29) A P 422; Brd .^nlh .Singh V. Bani 
Bajfghwari Jbvi (1938) 13 l.uik. 357, 168 ' 
I.C. 725, (’37) A.O. 406. I 

(o) Padiun Singh v. Brotv .Surma (’29) A. A. 481 
(b) Dauraka Bam v. Bakghi Parnaw Prasad ' 
(1935) 14 Pat. 595, 1.56 I.C. 859. (’35) A.l*. , 
178. See al.so Muntgemmv, Afanirkaia- i 
(1917) 44 I.A. 08. j 

(r) Jaipal Singh v. Lachman Singh (1934) 9 ! 
Luck. 657 ; Bajrang Singh v. Gobind ' 


Prasad (1936) 11 Luck. 11, 154 I.C. 841, 
(’35) A.O. 373. 

(rf) Nazir Begam v. Bao Raghunath Singh (1919) 
41 All. 571, 576, 46 I.A. 145, 149, 60 I.C. 
434, (’19) A.PC. 12; Ram Bujhawan 
Prasad v. Nathu Ram (1923) 50 I.A. 
14. 20-21, 2 Pat. 285, 290-291, 71 I.C. 
933, (’23) A.PC. 37 [compound Interest 
at 3 per cent, per month payable with 
quarterly rests, reduced to simple interest 
at 1 per cent, per month] ; Raaha Kishun 
V. Jag Sahu (1924) 51 I.A. 278, 4 Pat. 19, 
80 I.C. 791, (’24) A.PC. 184 ; Sunder Mull 
V. Sntga Kinker Sahana (1928) 55 I.A. 
85, 7 Pat. 294, 108 I.C. 337, (’28) A.PC. 
64 [interest and compound Interest at 15 
per cent, per annum, rate upheld] ; 
Raja Hurro Nath v. Rvndhir Singh (1891) 
18 Cal. 311, 18 I.A. 1 ; Nandramv. Bhupal 
Bingh (1912) 34 All. 126, 13 I.C. 5 ; Ram 
Khelaxmn v. Ram Naresh (1919) 41 All. 
609, 51 I.C. 52, (’19) A.A. 268 ; Premukh- 
das V. Rambhujawan (1919) 1 Pat. L.T. 
34, ,52 I.C. 964, (’20) A.P. 678 ; Bikhx 
V. Kodai (1919) 41 All. 523, 50 I.C. 814, 
(’19) A.A. 238 ; Mahadeo v. Bissessar 
(1923) 2 Pat. 488, 74 I.C. 695, (’24) A.P. 
71 ; Parmeshu'ar v. Raj Kishore (1924) 3 
Pat. 829, 80 I.C. 34, (’25) A.P. 59 ; Sukh 
Lai V. Murari Lai (1926) 1 Luck. 160, 95 
I.C. 1019, (’26) A.O. 273 ; Durgaprasad 
V. Jewdhari Singh (1935) 62 Cal. 733 
where 18 per cent, compound interest 
with nine monthly rests was reduced to 
18 per rent, simple Interest. 
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interest was unnecessarily high. A plea of no legal necessity for a loan in the written 
statement opens the door for a defendant to say that the rate of interest is excessive 
though there is no specilic plea in the written statement that there was no necessity to 
borrow at so high a rate of interest (e). The same rules apply to a mortgage by a Hindu 
widow or other limited owner of property inherited by her from the last full oM ner (/). 

In two cases the Judicial Committee laid down that the authority o : a manager to 
borrow in a case of necessity was one to borrow “ upon reasonable commercial rates ” (g). 
This expression means, as their Lordships observed in a later case, such tci tns as can bo 
arranged freely between borrower and lender in the circumstances of the p.iiticular case ; 
no reference to the current rate of interest upon mercantile transactions is to be under- 
stood, especially if the parties belong to a community which is not a ccnmercial community 
and the transaction is one which no one would call mercantile. In the same case it was 
held that a previous borrowing upon terms as onerous u'- those in question may be evidence 
that those terms are reasonable and proper {h). 

In Oudh 12 per cent, per annum ia looked upon as a normal rate of interest 
even where the security is abundant (i). 

245. Purchase-money or money raised on Mortgage applied 
bj manager in part only to purposes of legal necessity.— (i) Sale, 
— Cases frequently arise in which joint family property is sold 
by the manager of the family for legal necessity, but the 
whole of the price is not proved to have been applied to 
purposes of necessity, and the sale is challenged on that 
ground by the other members of the family. In such cases, 
if the sale itself is justified by legal necessity, and the 
purchaser pays a fair price for the property sold, and acts in 
good faith and after due inquiry as to the necessity for the 
sale, the mere fact that part of the price is not proved to have 
been applied to purposes of necessity would not invalidate 
the sale, the purchaser not being bound to see to the applica- 
lion of the price. If the above conditions are satisfied, the sale 
must be upheld unconditionally, whether the part not proved 
to have been applied to purposes of necessity is considerable 
or not (j). See s. 189. 


(e) 


if) 


(9) 


ih) 

(i) 

0 ) 


Ham Bujhawan Prasad v. Nathii /faw{192a 
50 I.A. 14, 22, 2 Pat. 285, 287, 71 I.C 
933, (’23) A. PC’. 37 ; Radhakishuii v. Ja 
Sahu (1924) 51 I.A. 278, 4 Pat. 19. 8( 
I.C, 791, (’24) A.PC. 184, 

Radha Kishun v, Jag Sahu (1924) 51 I A 
278, 4 Pat. 19, 80 I.C. 791, (’24) A.PC 
184 ; Ram Dayal v. Amin, Uddin (1931 
29 All. L.J. 29, 133 I.C. 311, (’31) A.A. 203 
Nazir Begam v. Rao Raghunath Singh (1919 
41 All. 671, 576, 46 I.A. 145, 149, 50 I C 
434, (‘19) A.PC. 12 ; (1924) 51 I.A. 278, - 
Pat. 19, 80 I.C. 791, (’24) A.PC. 184, supra 
Sunder Mull v. Satya Kinker Sahana (1928 
66 I.A. 85, 7 Pat. 294, 108 I.C. 337, ('28 
A.PC, 64, 

Suraj Baksh Singh v. Kedar Nath (1932) ; 

Luck. 605, 135 I.C. 379, (’32) A.O. 66. 
RrishnaDas v. Nathu Ram(1927) 54 I.A. 79 
49 All, 149, 100 I.C. 130, (’2^ A.PC. 3^ 
[price as. 3,500-R8. 500 not proved U 
nave been applied to purposes of neces 
8ity-^le upheld unconditionally] ; Nia 
mot Rai v Lin Dayal (1927) 54 I.A. 211 
8 ^h. 697, 101 I.C. 373, ('2^ A.PC. 12 
[Bale upheld unconditionally] : Afasi 


Ullah V. Damodar Prasad (1926) 53 I.A. 
204, 48 All. 518, 98 I.C. 1031, (’26) A. 
PC. 105 [price Rs. 18,400— Rs. 2,000 not 
proved to have been applied to put poses of 
necessity— sale upheld unconditionally] ; 
Gauri Shankar v. Jiimn Singh (1928) 30 
Bom. L.R. 64, 107 I.C, 4, (’27) A.PC. 246 
[price Rs. 4,000— Rs. 500 not applied to 
purposes of necessity— sale uphold uncon- 
ditionally] ; Shyam Lai v. Badri Prasad 
(1929) 51 All. 1039, 122 I.C. 744, (’29) 
A. A. 789 ; Ram Sunder v. Loccftmi(l929) 
51 All. 430, 160 I.C. 605, (’29) A.PC. 143 
[price Rs. 10,767—118. 3,033 not proved to 
have been applied topurposesofnecessity— 
sale upheld unconditionally] ; Achutanand 
V. Surjanarain (1926) 5 Pat. 746, 95 I.C. 
991, (’29) A.P. 427 [price Rs, 750— Rs. 200 
not proved to have been applied, etc. — 
sale upheld unconditionally] ; Suraj Bhan 
Singh V. Sah Chain Sukh (1927) 29 Bom. 
L.R. 1385 [P.C.], 105 I.C. 257, (’27) A. 
PC. 244 [sale by widow] ; Murbi v. 
Oharnmr (1929) 51 All. 61, 121 I.C. 285, 
(’30) A.A, 22 ; Johnston v. Gopal Singh 
(1931) 12 Lah. 646, 133 I.C. 628, CSl) 
A.L. 419. ‘ ^ 
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S. 243 In an Allahabad cast; {k), where the sale was for Rs. 6,000 which was a fair price 

but the amount proved to have been applied for purposes of legal necessity was only 
Rs. 3,281, and there was no evidence of any inquiry having been made by the purchaser 
as to the necessity for the loan, it was lield that the sale itself was not one which was 
justified by legal necessity, and that it should be .set aside conditionally on payment by 
the plaintiffs of Rs. 3,281 to the purchaser. 

A contract of sale may be justified by legal necessity, as 
where it is made for payment of a previous mortgage debt. 
But it may be improvident and therefore beyond the powers 
of the manager, as where he has entered into a previous agree- 
ment for a sale of part of the property and is therefore unable 
to complete the sale, and the purchaser is thereby placed in a 
position indefinitely to postpone completion of the purchase 
and payment of the price, so that the contract may be of no 
value to relieve the financial necessity existing at its date. In 
such a case, if the sale is completed at a time when it is depriv- 
ed of all value as a solvent of the family’s financial difficulties 
tlve sale slvovfid \)e set aside, 'but \i t\\e pntefiase money \\as 
been applied by the manager in payment of the mortgage debt, 
the purchaser should have the full benefit of the mortgage. 
An example of the commonest kind where the sale would 
be deprived of all value as a solvent of the family’s financial 
difficulties would be where the price at which the property is 
agreed to be sold is lls. 22,500, and the mortgage debt at the 
date of the contract of sale is Rs. 14,000, but the sale is com- 
pleted after several years, and the mortgage debt at the date 
of sale has augmented to a sum equivalent almost to the price 
of the property, so that at the date of the completion of the 
sale hardly any surplus is left to the vendor {1). 

(2) Mortgage. — It has been held in Oudh that the rule 
stated in sub-sec. (i) applies only to sales, and not to mortgages. 
The reason given is that it is not always possible for the 
father [or manager] of a family to sell that share of the property 
which will bring in the precise sum which is wanted to clear 
the debts which are binding, while in the case of a mortgage 
he can borrow the precise amount required to meet the family 
necessity. The mortgage therefore can be redeemed on pay- 
ment to the mortgagee of such sum only as was required 
for legal necessity (m). The decision has been followed by 

(*) Sri Nath v. Jagannath (1931) ;V2 All. 391, I {1) Ran Charan v. Bhagwandas (1920) 63 LA 

126 I.C. 230, (’30) A. A. 292. See also | 142, 48 All. 443, 95 I.C. 898, (*25) A.PC. 68. 

Lachnarx Prasad v, Sarnam Singh (1917) ' 

39 All. 500, 44 I.A. 163, 40 I.C. 284, (m) Thaknr Jai Indra y. Lala Khairati Lai (192Q) 

(’17 ) A.PC. 41 [mortgage]. 4 Luck. 107, 113 I.C. 489, ('28) A.O. 465. 
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the High Court of Patna (?i). In a case where the mortgage S. 245 

was for Rs. 12,000 and it was found tliat there was justifiable 
necessity only for Rs. 7,700, tlic Calcutta High Court Indd that 
there was no bona fide inquiry and granted a decrc'.e only for 
the latter sum with the corresponding interest, at the same 
time observing that it was not necessary to express any 
opinion on the question discussed above (o). 


Illustrations of sub-sec. (1). 

fa) A joint Hindu family consists of a father and liis minor sons. The father sells 
one of the joint family properties for Rs. *3,500 out of which Rs. 3,000 are paid to the 
creditors of tlie family. Afterwards the sons .sue to set aside the sale on the ground that 
the surplus of Rs. 500 was not applied to iuirposes of necessity : It is proved that the 
mice was adequate and that the purchaser' had made due inquiry as to the necessity 
for the sale. The mere fact tliat the surplus is not proved to liave been applied to pur- 
poses of necessity is not a sulTieient ground in law for setting aside the sale : Krishu Das 
v, Nalhu Ram (1927) 5^ 1. A. 79, 49 All. 149, 100 I.C. 130, ('27) A.RC. 37. [In this 
case, the High Court of AWahahad iudd that the aurphra oi Ra. 500 was a “ conarderatAc” 
part oi the whoVc price, and passed a deereo setting aside the sa\c conditiouahy upon 
the sons paying Rs. 3,000 to the purchaser, but the decree of the High Court was reversed 
on appeal by the Judicial Committee.] 

(b) A Hindu widow sold immoveable property inherited by lier from her husband 
for Rs. 2,142. The whole of the price except Rs. 105 was applied to purposes of necessity. 
In a suit by the reversioners to set aside the sale, the High Court of Allahabad held that 
the amount not provtal to have been applied to purposes of necessity being a “ small ” 
one, the sale should be upheld, but the Court directed the purchaser to repay to the 
plaintiffs the sum of Rs. 105 [Daulat v. SauJehata (1925) 47 All, 355, 8G I. C. 91, (’25) 
A. A. 324], This decision was disapproved by the Judicial Committee in the case cited 
in ill. (a) as being opposed both to principle and authority. 

The leading case on the subjeid is Krishn Das v. Nathu Ram (1927) 54 I. A. 79, 49 
All. 149, 100 i. C. 130, (’27) A.TC. 37. Prior to the decision in that case it was held 
by the High Court of Allahabad (1) tliat if the iiortion of the price not proved to have been 
applied to purposes of legal necessity was considerable, the Court should pass a conditional 
decree setting aside the sale on payment by the plaintiffs [that is, the coparceners challeng- 
ing the sale] to the purchaser of the sum which was found to have been applied for purposes 
of necessity (p) ; (2) that if such portion was small, the Court should pass a conditional 
decree upholding the sale on repayment by the purchaser of such portion (</) ; and (3) 
that if such portion was a trifliruj sum, the Court should uphold the sale without imposing 
any condition upon the purchaser (r). These decisions were disapproved by the Judicial 


(n) Dwaraka Ram v. Bakshi Parnaw Prasad 

(1935) 14 Pat. 595, 156 I.C. 859, (’35) A.P. 
178, distinguishing Uitendra v. Bukhdeo 
(1929) 8 Pat. 558, 115 I.C. 886, (’29) 
A.P. 360. 

(o) Durga Prasad Borhai v. Jewdhari Singh 

(1935) 62 Cal. 733, 161 I. C. 595, (’36) 
A.C. 116. 

(p) Oobind Singh v. Baldeo Singh (1903) 25 All. 

330 [sale by widow— price Rs. 3,299 — 
Rs. 370 not proved to have been applied 
to pun)08e3 of necessity] ; Ram Devi v. 
Abu Jafar (1905) 27 All. 494 [sale by 
widow— [H-lce Rs. 2,995— Rs. 445 not 
proved, etc.]; Jainarayan v. Bhagvan 

10 


(1922) 44 All. 683, 80 I. C. 1006, (’22) A. ' 
321 [price Rs. 375— Rs. 101 not proved, 
etc.]; Dwarka Ram v. Jhulai (1923) 4.5 
All. 429, 431, 72 I. C. 134, (’23) A. A. 
248 [price Rs. 600— Rs. 200 not proved, 
etc.]. 

(q) Daulat V. Sankhata (1925) 47 All. 355, 86 I.C. 

91, (’25) A. A. 324 [price Rs. 2,142— 
Rs. 105 not proved to have been applied 
to purposes of necessity]. 

(r) Lai Bahadur v, Katnleshar {IQ26) 48 All. 183, 

90 I. C. 988, (’25) A. A. 624 (F.B.) [prt 
I. 5,995— Rs. 259 not proved to have 
been applied to purposes of necessity,] 
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S.245 Committee in an appeal from Allahabad, and it was held that a sale of joint family 
property sheuld not be set aside merely because a considerable part of the purchase money 
is not proved to have been applied to purposes of legal necessity. The real question to be 
considered is whether the sale itself was justified by legal necessity ; if the purchaser 
has acted honestly and made due inquiry as to the existence of necessity for the sale, he is 
not bound to account for the application of the price. If the above conditions are fulfilled 
the sale must be upheld. It was also held that on the same principle a decree upholding a 
sale conditionally upon the purchaser paying a small part of the price not proved to have 
been applied to purposes of necessity is also contrary to law ; the sale must be upheld 
unconditionally. - 

In Kiishn Das v. Naihu Ram. (s), tho Judicial Committee adopted the principles laid 
down by the same tribunal in 1856 in Hanooman Persaud y. Musumniat Babooee {t]» 
Tho material portions of the judgment in Hanooman Persaud's case have been set out in 
tho notes to s. 242 above. That case related to a mortgage created by a mother of 
property belonging to her minor son as his natural guardian. Ever since tho decision in 
that case the principles laid down in that case have been applied to sales and mortgages 
of joint family property effected by the manager of the family and to sales and mort- 
gages by a Hindu widow of property inherited by her from her husband. Almost all 
the cases cited by the Judicial Committee in Krishn Das v. Naihu Ram, as supporting their 
decision, were cases of sales by a Hindu widow. The point emphasized in both the cases 
was that the validity of a sale in such cases did not depend upon proof of tho application 
of the price. The reason is that a bona fide purchaser for value is not bound to see to the 
application of the price paid by him ; if it were otherwise, he would himself have to enter 
on tho management and direct and control tho actual application of tho money. Hence 
it has been held that the mere fact that a considerable part of the price, e.g., Rs. 712 out 
of Rs. 5,300 (w), or Rs. 2,000 out of Rs. 18,400 (v), or Rs. 5,100 out of Rs. 43,500 (w), 
or oven one-third of tho whole price (a:), is not proved to have been applied to purposes 
of necessity, is not a sufficient ground in law for setting asiilc the sale. In tho course of 
the judgment in Krishn Das v. Nathu Ram, their Lordships of the Privy Council observed 
as follows : — 


“ It would rather appear that in any case wliero the sale has been held to be justified 
but there is no evidence as to the application of a portion of the consideration, a presump- 
tion arises that it has been expended for proper purposes, and for the benefit of the family. 
This is in line with the series of decisions already referred to, in which it was held that 
where tho luirchascr acts in good faith and after due inquiry, and is able to show that the 
sale itself was justified by legal necessity, ho is under no obligation to inquire into the 
application of any surplus and is, therefore, not bound to make repayment of such surplus 
to the members of the family challenging tlio sale." 

The decision in Krishn Das v. Naihu Ram was followed by the same tribunal in 
Niamat Rai v. Din Dayal [y). In that case the managing member of a joint Hindu family 
sold part of the joint property for Rs. 43,500, which was the full value. Out of the price 
Rs. 38,400 was applied to discharge debts incurred in carrying on a business to which 
tho joint family had succeeded and tho balance was invested in that business. Two 
minor members of the family .sued to set aside tho sale on the ground that tho surplus 
of Rs. 5,100 was not applied to purposes of necessity. It was held that even if there 
had k'en no joint family business, proof that pre-existing debts to tho amount of Rs. 38,400 


if) (1927) 64 l.A. 79, 49 All. 149, 100 I.C. 130, | 
(’27) A. PC. 87. 

(t) (1K56) 0 M. I. A. 393, 423-424. 

(«) Medal Dalavoi v. Sainar Tacan (1922) 27 C. 

W. N. 366, 74 I. 0. 604, (’22) A. PC. 307. 

(c) Masii UUah v. Damodar Prasad (1926) 
68 r. A. 204, 48 All. 618, 98 I. C. 1031, 


(’24) A. PC. 105. 

(w) yiamatPai\. Din Kaj/o/ (1927) 54 l.A. 211, 
8 Luh. 597, 101 I.C. 873, (’27) A.PC. 121. 
(a') Bam Gopal Ghost v. Bullodeh Bose (1864) 
W. R. 385. 

(1/) 54 l.A. 211, 8 Lah. 697, 101 I. C. 373, (’27) 
A.PU. 121, supra. 



MANAGER 


291 


had been satisfied out of the price, would support the sale, without showing how the 
balance had been applied. See s. 189 and notes. 


246. Alienation by manager of coparcenary property for 
purposes of family business. — The power of a manager 
to carry on a family business necessarily implies a power to 
mortgage or sell the family property for a legitimate and 
proper purpose of the business. An alienation so made is 
binding on the family property, including the interest of minor 
coparceners therein [z). Further, the manager has authority to 
raise money not only to discharge debts arising out of the family 
business, but also money needed to carry it on. It is a matter 
for his decision whether the money necessary should be raised 
by mortgage or by a sale, and whether it was better to raise 
money to continue a business which latterly had not been 
profitable, or to close it down ; it would be unreasonable to 
expect a lender or purchaser to investigate questions of that 
kind (a). If the lender or purchaser acted honestly and with 
due caution, and made reasonable inquiries which led him to 
believe that a sufficient and real necessity for the raising of 
the money for the purposes of the family business did exist (6), 
nor is he bound to see to the application of the money (c). 
Where the alienation was made by a manager who was blind 
and deaf and practically all the money which had been dis- 
allowed by the High Court had been borrowed by the fourth 
and fifth defendants, who were the eldest members of the 
family and the manager’s right-hand men, their conduct in not 
giving evidence and remaining as defendants, while causing 
their sons to file the suit questioning the alienation, was 
held by their Lordships of the Privy Council to be strong 
corroborative evidence of legal necessity {d). 


A mortgage by the manager for enlarging a family business 
by the purchase of fresh stock is binding on the family property 
including the interest of the minor coparceners therein, provided 
the transaction is one which a prudent owner would enter into 
having regard to all the circumstances of the case (c). 


(^) Ram Krishna v. Ratan Ghand (1931) 58 I. A. 
173, 53 All. 190, 132 1. C. 613, (’31) A. 
PC. 136 ; Ramlal v. Lakhmichind (1861) 1 
Bora. H. C. App. 11 ; Sham Sundar v. 
Achhan Kunwar (1899) 21 All. 71, 83, 
25 I. A. 183, 192 ; Khem Ghand v. Narain 
Das (1925) 6 Lah. 49.3, 89 I. C. 1022, 
(’26) A. L. 41 ; Mahahir Prasad v. Amla 
Prasad (1924) 46 All. 364, 79 I.C. 517, 
(’24) A. A. 379 ; Narayanan v. Muthiah 
(1924) 47 Mad. 692, 80 I. C. 654, (’24) 
A. M. 680. 


(o) NiamatHaiy. Din (1927) 54 1.A. 211, 

8 Lah. 597, 101 I.C. 373, (’27) A.PC. 121. 
(6) Ram Nath v. Ghiranji Lai (1936) 67 All. 605 
(F.B.) 155 I.C. 136, (’35' A.A. 221. 

(c) Ramkrishna v. Ratan Ghand (1931) 58 I.A. 

173, 53 All. 190, 132 I.C. 613, (’31) A.PC. 
136. 

(d) Jagannath v. Shri (1934) 56 All. 123, 61 

I. A. 150, 147 I.C. 903. (’34) A.PC. 85. 

(e) Raj Kumar v. Mohan Lai (1931) 29 All. L. 

J. 219, 131 I.C. 872, (’31) A.A. 253. 
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A manager in executing a mortgage for a legal necessity 
may, under section 69, Transfer of Property Act, confer, on 
the mortgagee, the right of sale without recourse to the 
court (/). 

As to new business, see s. 234 (2b 

247. Reference to arbitration by manager. — A father (g) 
or otlier manager has power to refer to arbitration disputes 
relating to joint family property provided such reference is for 
the benefit of the family. The other members of the family 
including minors are bound by the reference and by the award 
made upon it {h). 

Tho rcforonco may bo in respoct of disputes between the family and an outsider, or 
disputes between members of tho family tliemselvos, e.g., as to shares on partition. 

248. Compromise by manager. A compromise entered 
into by the maaiagfir bona fide for the benefit of the family, 
binds the other members of the family including minors (7'). 

Put -where a suit relatin^f to joint family property, to which a father and his minor 
sons ar(! partii's, is pending and the father biinsidf is the mext friend or guardian ad litem 
of th(' minors, lii.s ])otv'<ws are conirolh'd by tho provisions of 0, 32, r. 7, of the Code of 
('ivil Croeedun-, lOOS, and he is debarred from entering into any compromise relating 
lo the joint fnmdy juoperty without leave of the rourt. 'J'he minors are not bound in 
such a ciise cither by the compromise or by a consent decree in terms of tho 
eompromise (j). M'he Court may in such a case set askh* the whole; eomjjromise {k). A 
maimgi'r of a joint family is subject to 0. 33, rr. 0 cV 7, of Civil Procedure Code (1), 

248A. Manager’s power to give valid discharge for debts.— 
Idle maiiagm’ has ])ower to give a valid discharge for a debt 
due to tlie joint family. I fence if one of the memhers is a 
minor, he cannot claim the benefit of see. 7 of the Limitation 
Act (ni). 

249. Acknowledgment and part payment of debt by manager. 
- ft is comj)(*t(‘nt lo a manager to acknowledge a debt, or to 


(/) ruramitudiiti Doss Vhvia J)ass fi' ^<ons 
V. Monnulttl Konji ,{' Ors. (1942) Mad 
2s7.2tM 1 r 02. (’42) A.M. 232 (1041). 
ShatUtlol V. Mtnishilol (1932) .'id Bom. TjO.'), 
139 I.(\ S2l). (’32) A.B. 49H. 

(A) JoQO'i Noth V. Jtronu Lai (1894) IG All 
231 ; lialaji v. Sana (1903) 27 Bom, 2S7 , 
Du'arkndas v. Krhfion (1921) 2 Lnh. 114 ' 

121-124, 01 I.r. 02.S. (’21) A.L. 34. 
Duran DUia v. Polar 7irtm(1927) 8 I.ali. 
093, 104 I.C. ‘202, (’27) A.L. 3C.2 ; Xannk '• 
('hand v. Jianarsi Das (1931) 12 Lali. 6.^. 
l‘2G I.C. f)79, (’30) A.L. 42.'); Kaaski 
Ham V. Uarnam Das (1940) 21 J.ali 
599, 188 I.C. 493, (’40) A.L. 73. 

(0 J'itam iixngh v. XJjagar Singh (1878) 1. All 
651 ; Dwarkadas v. Krishan (1921) 2 Lali 
114, 1‘2.3-124, 01 I.C. C28, (*2I) A.L. 34 . 
Dangal Ham v. Jaimangal (1926) 5 Bat. 
480, 95 I.C. 1051, (’26) A.B. 361 ; Uhagican . 


Siiiifh Y. ISehari Lai (1938) .Nag. 221, 
172 r.C. 43, (-37) A.N. 237. 

(j) Danrsha Hoxv v. Tvljaram Boir (1913) 40 I. A. 
132, 36 Mad. 295, 19 I.C. .515. 

(a) Venkata Hatvy. Tnljaram How {1922) 49 I. A. 
91, 45 Mad. 298, 74 I.C. 705, (’22) A.P('. 
09 [coiitinuatloii ot litigation in 40 I. A. 
132, 19 I.C. 515, supra]. 

(1) Fahnahai v. Tukaltai (1945) Nag. 242. 
(m) Had Ham v. Madar (1919) 41 All. 435, 49 
I.t’. 990, (’19) A. A. 209 ; Baba v. Bala 
(1921) 45 Bom. 440, 59 I.C. 759, (’21) 
A.B. 289; Sapdii v. Sakharam (1928) 52 
Bom. 441, 110 I.C. 276, (’29) A.B. 13; 
Varada Bhaktatatsaludu d- Ors. v. Damoji 
J'ltrapu Venkat Narasimha Rao d? Ors. 
(1940) Mad. 752, 191 I.C. 309, (’40) A.M. 
530. 
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pay interest on a ‘debt, or to make part payment of a debt, so 
as to extend tlie period of limitation, but he has no pew or to 
pass a promissory note so as to revive a debt barred ])v tlie 
law of limitation (n). But he can renew a note, the time for 
filing a suit on which expired during the summer rt‘cess of a 
court and the suit could therefore be filed on tie reopening 
day (o). 

A manager or a member cannot k(‘ep a dei)t alive against 
the otlier membei*s of the family by making ])ayments after 
partition (p). 

ImJiav Li)rii(ation {Amend tiicnt) Act 1 of 1027.- — It is now cxprossly providc'd by tho 
Indian Limil<ati()n (Amendment) Act I of 1027 that for tho purposes of secs, 10 and 20 of 
tlio Indian Limitation Act, lOOS, where a liability has been incurred by, or on behalf of 
a Hindu undivided family as such, an acknowledgment or payment mad(' by. or by the 
duly authorized agent of, the managi'r of tho family for tho time being shall be deemed 
to have bi'en made on belialf of tho whole family. Sec. JO of the Limitation Act, 1008, 
deals with acknowledgments, and sec. 20 n ilh [laymcnt of interest as such on a debt and 
with part payment ot principal Tho ]<ortion of the Amending Act set out above is an 
addition to sec. 21 of the principal Act, tho additional portion b'eing sub-see. {3) (b). 
The Amending Act is si^t out in A[)pendix [V below. 

lievivul of time-barred debt.- -As to revival of a time-barred debt by passing a pro- 
missory nob', see the Indian (Contract Act, 1872, s. 25 (5). If the manager revives a 
time-barred debt by passing a promissory noti', he alone is liable on the note {q). 

Admi,'i,sions by father.- In the case of a Mitakshara father who is the karta, an 
iiufilied authority to make an admission for the Uaiefit of his minor sons may very 
well be presumed ” (r). 

250. Relinquishment of debt by manager. — The manager 
has no power to give up a debt due to the joint family (s). 

251. Parties to suits. — (/) Where the manager of a joint 
family, having power to do so, enters into a transaction in his 
own name on behalf of the family, whether it be a contract (^), 


(«) Bhasker v. Vijalal (ISO.S) 17 iJom. 512; 
IHnkar Apyaji (1850) 20 Bom. 155 , 
Chinnaj/a Gurunatham (1882) 5 Mad. 
169 ; Dalip Sim/h v. Kundan Lai (lOlO) 
35 All. 207, 18 l.C. 726 ; Sadhu Saran v. 
Bmhmdeo (1921) 6 Pat. L.J. 256. 260- 
261, 61 I.U. 20, (’21) A.P. 299; Thakar 
Das V. Mst. Putli (1924) 5 Lah. 317, 82 
l.C. 96, (’24) A.L. 611. 

(o) Subba Eeddi v. V enkataramayya (1945) 
Mad. 634. 

ip) Pangudaya v. Uddandiya (1938) Mad. 968, 
177 l.C. 188, (’38) A.M. 774 ; Banyuswami 
Ayyangar v. Sicaprakasam Pillai A ()rf> 
(1942) Mad. 251, 198 l.C, 177, (’41) 
A.M. 925. 

(q) Thakar Das v. Mst. Putli (1924) 6 Lah. 

317, 82 l.C. 96, (’24) A.L. 611. 

(r) Surendra Nath v. Sambhunath (1928) 55 Cal 

210, 218, 104 [.C. 219, (’27) A.C. 870. 

(<) Dasaratharama v. Naraha (1928) 51 Mad 
484, 109 l.C. 329, (’28) A.M. 601. 

(0 Kishen Parshad v, liar Narain Singh (1911) 
38 I. A. 45, 33 Ail. 272, 9 l.C, 739, reverslnn? 
29 All. 311 [money lending transactiOD] ; 


Bamnath v. Banuao (1922) 46 Bum. 358, 
04 l.C. 966, (’22) A.B. 281 [promissory 
note] ; Gangaram v. Bapusaheb (i922) 46 
Pom, 1022, 84 l.C. 508, (’22) A.B. 354 
[reut-notc] ; Jagabhai v. Bustamji (1885) 
9 Bom. 311 [partnership agreement 
between manager and stranger to family] ; 
Anant /(amv. Channu Ball (1903) 25 Al’. 
378 [partnership agreement between 
manager and stranger to family] ; Gopal 
Das\. Badri Nath (im) 27 All. 361 [goods 
sold and delivered] ; Durga l^rasad v, 
Damodur Das (1910) 32 All. 183, 5 l.C. 767 
[purchase of silver bars] ; Bam Kishcni 
V. Ganqa /tarn (1931) 12 Lah. 428, 133 IX. 
116, (’31) A.L. 559. 'Ihe decisions to the 
contrary in Seshan v. Veera (1909) 32 Mad. 
284, 4 l.C. 38 [account .staced], and Sham- 
rathi V. Kishen (1907) 29 All. 311, 314 
[account stated], are no longer good law. 
The dedsUm in Alagappa v. Vdlian Gheili 
(1895) 18 Mad. 33 (contract of employ- 
ment], may be supported on the ground 
that the single plaint! .f in that suit was 
not shown to be tlic manager — see 38 I. A. 
45, 53, 33 All. 272, 278, 9 l.C. 739. 
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or a mortgage (w), or a sale (v), he may sue or be sued alone 
in respect of that transaction. Where the mortgage by the 
manager extends to the entire interest of the family and is 
not confined to the manager’s share he must be deemed to 
have acted in tlie transaction on behalf of the family (w). 
The other coparceners are not necessary parties to a suit on 
such a mortgage, as they are effectually represented by him (a;) 
and are bouiid by the decree in the suit (i/). But a member 
who contends that the action of the manager was beyond 
his powers is not pro])erly represented by the manager and 
ought to be joirunl as a party if he wishes (z). 

Tho above propo.sition is based upon two decisions of tho Privy Council set out in 
illustrations (1) arid (2) below. 

lUu.Hratims. 

(1) A and Ji are nianaj^ers of a joint family wliu'h carries on the business of money- 
b'ndcrs. As such inanag('rH lluy advance moneys belonging to tho joint family to C. 
A and Ji arf' ('ntitltnl to sue C on an acknowledgment passed to them by C in respect of 
the m(niey tlealings. I’ho oth(‘r coparceners are not necessary parties to the suit. Accord- 
ingly the j(nnd(T of the oth(*r coparceners as plaintiffs after tho statutory period has 
expired, being unnocessaiy, does not prevent tho suit as originally constituted from being 
in time : Kishn Parnhad v. liar Narain Sivgh (1911) 38 I. A. 45, 33 All. 272, 9 I. C. 739. 
lUit after partition tho position of tho members is that of partners and all must sue (a). 

(2) M mortgages two immoveable properties to ,1. Ho then borrows moneys from 
II and D, tho managing meinbors of a joint Hindu family, and executes a second mortgage 
of one of tho properties to them. He .also si'lls the equity of redemption of the other 
property to II and />, and executes a sak-deed in their favour. J sues M, II and D on 
his mortgage, and obtains a foreclosure decree against them. The other members of 
the joint family are not partii's to the suit. II and D do not avail themselves of tho right 
to redeem, and tho decree is made absolute. Tho docroo is binding on the other members 
of tho family, and they are not entitled to sue J for redemption : Sheo Shankar v. Jaddo 
Kumvar (1914) 41 [. A. 21(), 220, .30 All 383, 24 I. C. 504, (T4) A.PC. 13G. In the 
course of the judgment their Lordships of tho I^rivy Council said : — 


('.) Oi,'o Hhankar Jaddo Kumvar (IIUI) 11 
I. A. 220, 30 All. :’.«3. 380-387, 24 1.0. 
:.01, (’14) A. VC’. 130 alimp. 33 All. 71, 

7 I.O. ‘.)02 [a cast; uiulor Traii'ifer of 
I’lojH'Hy Act, 8 8.'>1 , JIari Lai v. Miiu- 
mui Kumvar <1912) 31 All. .049, 1.7 
1 I’. 12(1 (a case uiulci (’.V U .31, r. 1 |, 
Mudna JaiI Kmhan Sinijh (1912) 34 All. 
.'■72, 15 t.V, 138 [ditlo] ; Kam Krishna 
\ rt.'KiysA- (19U)) 34 Horn. 351, 5 l.V. 907 
I Transfer of I’ropcitv Aft, 8 85] ; Chimua 
Sada (1910) 12 liom. L.ll sll. 7 i.C. 
‘.•'Ml [dittol ; Shnkh Ihrafum v. Kama 
I'/rr (1912) 35 Mad. 085. 5 907, 

l!u</hunandan v. I'anuvihwar {VJ17) 2 Vat. 
L.J. 300, 39 l.C. 779. (’17) A.V. 375 
!a case iindrr C.V.V., O. 34, r. 1|; Jaj 
■<ah V. Kam Chandra (1921) 6 Vat L J. 
010, 03 I.V. 504. (’21) A.V. 377 [ditlo] ; 
Shnkh Abdul V. Shxv J.al (1921) 0 Vat. L 
.1 O.'iO, 03 I.C. 570. (’22) A.V. 2.52 ; Kumse | 
V, Soodist Lall (1882) 7 t’al. 739 ; Kamaijua 
Venkataratuam (1894) 17 Mad. 122, 
I'lrthipnl V. Kameshwar (1927) 2 I.iiek. 
288, 99 I.C. 154, (’27) A.O, 27 Iforcclosure 
suit— O. 34, r. 1] ; Madhusudan v. Hhag- 


wan (1929) 53 Bom. 444, 118 I.C. 788, 
(’29) A.B. 213. 'The decisions to the con- 
trary ill Debi Kramd v. Dharamjii (191-1) 
41 Cal. 727, 22 I.C. 570, (’14) A.C. 455, 
and Kamchundra v. Shripatrao (1910) 40 
Bom. 248, 33 I.C. 771, (’16) A.B. 278, 
ran no loufjer be upheld. 

(i-) (1914) 41 I.A. 210, 36 All. 383, 24 I.C. 
504, (’14) A. VC. 136, supra [purchase 
of equity of redemption], supra. 

(w) Dnulat Kam v. Mherchand (1888) 15 Cal. 70, 
14 I.A. 187; Kamanathan Chettiar 
S. Km. M. Ct. M. i-'im(1937) Mad. 370, 
108 I.C. 731, (’37) A.M. 345. 

(a:) V enkatanarayana v. Somraju (1937) Mad. 

880(K.B), 171 I.C. 101, (’37) A.M. 610. 
(//) Kamnathan Chettiar v. Km. M. Ct. M. 
FinniVm) Mad. 370, 168 I.C. 731, (’37) 
A.M 345 ; Hhagwan Singh v. BeharUal 
(1938) Nag. 221, 172 I.C. 43, (’37) A.N. 
237. 

{z) Moliram v. Lalchand (1937) Nag. 362, 172 
I.C. 192, (’37) A.N. 121. 

(a) Bihari Lai v. Pt. Ramahandra Sharma 
(1942) 17 Luck. 702, 200 I.C. (’42) A.O. 
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“ There seems to be no doubt upon the Indian decisions (from which their Lordships 
see no reason to dissent) that there are occasions including foreclosure suits when the 
managers of a joint Hindu family so effectively represent aU other members of the family 
that the family as a whole is bound. It is quite clear from the facts of this case and the 
findings of the Courts upon them that this is a case where this principle ouglit to be applied. 
There is not the slightest ground for suggesting that the managers of the joint family did 
not act in every way m the interests of the family itself.” 

It is not necessary that tlie manager, either when ho sues or is sued, should be 
described as such in the pleadings. In a suit by tlui manager, where it is i.ecossary, in order 
to safeguard the interest of the defendants, to implead the other members of the family, 
the defendants may apply to bring them on record (6). 

{2) Where a transaction is entered into m the names of 
two or more managers of the joint family, they must all join as 
plaintiffs in the suit (c). 

(^) Even if the suit be one on a contract which is not 
in writing signed by the manager, the manager may sue alone 
as representing the family (d). 

[4] There is a conflict of opinion whether, as regards 
immoveable property belonging to a joint family, the manager 
is entitled as such to bring a suit to establish a right in respect 
of such property without making the other members of the 
family parties to the suit, it being held in some cases that he 
is {e), and in others that he is not (f). It would seem from a 
recent Privy Council decision that he is {g). [See sub-sec. (5) 
below]. 

In Kishen Parshad v. Har Narain Singh (A), their Lordships of the Privy Council 
in dealing with the judgment of Turner, C. J., in Kattusheri v. Vallotil (i), said — 

“ Turner, C.J., held that all the co-owners in such a case must join, and that they 
could not invest the managers of their property with the right to sue in their own names 
or in a representative capacity. Their Lordships think that this proposition thus broadly 
stated as to co-ownership cannot bo applied to the managing members of a business carried 
on for an undividf^d Hindu joint family. It was not so applied in the later case of 
Arunachala v. V^jlhialinga (j), whore it was stated that the managing member of an 
undivided Hindu family suing as such is entitled to bring a suit to establish a. right 
belonging to the family without making the other members of the family parties to the 
suit.” 


(ft) 

(c) 


(d) 


(«) 


(/) 


Madh<]oiida Babaji v. Kalappa Halappa {\9M) 
58 13om. 348, 151 l.C. 370, (’34) A.B.178. 


Ramebuk v. Ram Lall (1881) 6 Cal. 815; 
Imim-ud-din v. lAladhar (1892) 14 All. 
524, both explained in 38 I.A. 45, 52, 53, 
33 All. 272, 277-278, 9 l.C. 739. 

Bhola Roy v. Jany Bahadur (1914) 19 Cal- 
L.J. 5, 9. 22 l.C. 798, (*14) A.C. 681 
(suit for rent], 

Arunarhala v. Vythialinga (1883) 6 Mad- 
27 (ritrht to drain water of plaintiff’s 
village through defendant’s viJlaKe] ; Md. 
Sadik V. Khedan Lai (1916) 1 Pat. L.J. 
154, 36 l.C. 197, (’16) A.?. 251 [suit to 
eject trespasser]. 

Kattusheri \. Vallotil (1881) 3 Mad. 234 
[against lessees for possession] ; Balkriihna 


V. Mimiripahty of Mahai (1886), 10 
Bom. 32 [to remove encroachment — suit 
bv a coparcener] ; Hari (lopal v. Qokaldas 
(1888) 12 Bom. 1.58 [suit in ejectment] ; 
Balkrishna v. Moro Krishna (1897) 21 
Bom. 154 [suit in ejoctmontl ; Kashinath 
V. Chimnaji{nm) 30 Bora. 477 [declara- 
tion of right to immoveable property]; 
Anqamvtu v. Kolandavellu (1900) 23 Mad. 
190 [ditto], 

(gr) Linganqowla v. Basnnr/o »ia (1927) 54 
f.A. 122, 51 Bora. 450, 701 l.C. 44, (’27) 
A.PC. 56. 

(A) (1911) 38 I.A. 45, 52, 33 All. 272, 277, 9 l.C. 
739. 

(t) KaUusheri v. Vallotil (1881) 3 Mad. 234. 

(j) Arunachala v, Vythialinja (1883) 6 Mad. 27. 
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Tho sona are not necessary partioa to a suit brouglit against the father for possession 
of joint family property sold by him (i)- A decree in a suit would bind all tho members 
of a joint family oven though some only wore parties, if the interest of those who are not 
parties are aulliciontly and substantially represented by tho others and if tho common 
title of all is affouted (/). 

As to suits on mortgage, see tho Code of Civil Procedure, 1908, 0, 34, r.l. 

(o) It 8ccnis that the manager of a joint Ilindii family 
may sue or be, sued as representing the family in respect of a 
transactioir entered into by him as manager of the family or in 
respect of joint lamily property, and tliat a decree passed 
against him in such a suit would bind all other members of the 
family if, as regards minors, he acted in the litigation in their 
interest (ta), and, as regards adults, with their consent. The 
consent need not be express ; it will be implied if they do 
not come and apply to be joined as parties to the suit 
but not if they applied to be made parties in order to contest 
the manager’s action (u). In Lingangovnla v. Bdsangowda (p), 
their Jjordsliips of the Privy Council observed as follows:-- 
“In the cuse of a Ifindu family where all have rights, it is 
impossible to allow each member of the family to litigate the 
same point over and over again, and each infant to wait till 
he becomes of age, and then bring an action, or bring an action 
by his guardian bid’ore ; and in each of tlusse cases, therefore,^ 
the (lourt looks to Explanation 0 of se(‘-. 11 of the Code of 
Civil Proc(*dure, 1908, to see wliether or not the leading 
member of the family has been acting either on behalf of minors 
in tluhr intere.st, or if they are majors, with the assent of the 
majors.” Wlnu’e a right to bring a suit was possessed by 
a father and other members then living and persons who were 
born lat(U’ had also acquired the right before the right is 
barred by limitation the right will continue up to 3 years after 
majority of the youngest of the sons (q). 

(6) A coparcener, who is not the managing member, is 
not entitled to sue alone as representing the family. 

In Alagappa v. Vcllian (r) the plaintiff who was a member of a joint family entered 
into a contract with tho defeiuhint in his own name, whereby ho appointed the defendant 
as manager of tho family business in Moulmein. Tho plaintiff sued the defendant for 


(ifc) Garun Ddta v. Pokhnr Ram (1927) 8 Lah. 

()93, 104 I.C. 202, (’27) A.L. 302. 

(0 Kiahan Lai v. Ram Chandar l.L.R. (1944) 
All. 338. 

(w> Vrnkatnarayana v. Somarazn (1937) Mad. 

880 (F.U;), 171 I.C. 101, ('37) A.M. 010. 
(n) Sec Guravayya v. Datatraya (1004) 28 Bom. 
11 . 


(o) MoHlal V. Lalchand (1937) Nag. 362, 172 
I.C. 192, (’37) A.N. 121. 

ip) (1927) 54 I.A. 122, 125, 51 Bora. 450, 453, 

101 I.C. 44, (’27) A.PC. 56. 

iq) Avd^g Kumar v. Zakaul Hxiisain (1944) All. 

612. 

(r) (1895) 18 Mad. 33. 
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damages for breach of the contract of service. The Madras Court held that fee plaintiff 
alone was not entitled to sue. As to this case their Lor(isln[)s of the Privy Council 
observed as follows in Kuhen ParsJml v. Uar Narain Sinfjh (s ) : — 

“ The decision in the case of Alagappa v. Velh'an cited by the rr spondonts may 
be supported on the ground that the single plaintiff in that case was not shewn to he the 
managing member of the family or to bo the only partner or propriet(>r of . la business with 
which the litigation was concerned. Tlieir Lordships think, however, that the proposition 
there laid down to the effect that tlie manager cannot sue W'itbout joining all those 
interested with him, if literally construed, goes too far.” 

Whore a promissory note was taken by a father, the son cannot sue on it during the 
father’s life-time without proof of renunciation by the father amounting to civil 
death (t). A suit was filed by all the members of the joint family on a promi.ssory note 
cx(‘cut(Hl in favour of one of the members. The defendant denied that the family was 
jo at and contended that the suit was not maintainable. The court held (1) that the 
family was joint; (2) the suit should be allowed to proceed by an appropriate 
amendment of the description of the plaintiffs and (3) in any event the suit was 
maintaimi ble (u). 

{7) Where a joint faitiily carries on a business, the 
members of tlic family who are minors and who are not sliown 
to have been admitted into tlie trading firm or to have taken 
any part in the business or exercised any control therein, need 
not be joined as plaintiffs in a suit to recover moneys due to 
the family trading firm (v). A Hindu joint family trading 
concern even when it carries on business under an assumed 
firm name may be sued in that name in respect of matters 
connected with the business carried on under that name and 
decree obtained in that form is valid (w). 


(S) Death of manager— On the death of the manager 
pending a suit or appeal to which he is a party as representing 
the joint family, the coparcener succeeding him as manager 
may be brought on the record, and the suit or appeal pro- 
ceeded with. It is not necessary to bring his sons on the 
record (x). Where one manager obtained a decree and, after 
realising a portion of the amount, disappeared, the next 
manager of the family is entitled to be brought on the record 
for the purpose of continuing the execution proceeditigs (y). 

(8A) Where a promissory note is taken by a manager 
but by a subsequent arrangement between the coparceners he 


(«) 


(1911) 38 I.A. 45, 53, 33 AU. 272. 27f 
9 I.C. 739. 

Rrishnagi v. Hanmaraddi (1934) 58 Bou 
636, 153 I.C. 800, (’34) A.B. 386. 
Chaadri Aima Ram v. Umar AH (1941 
Lah. 89, 190 I.C. 78, (’40) A.I. 256. 
Lutchmanen v. 5iw» (1899) 26 Cal, 349 ; Anai 
Ram v. Channu Lai (1903) 25 All. 378 


Lalji V. Rttihowgi (1913) 37 Bora. 340, I V 
I.C. 193. 

{w) Jamunadhar Poddar v. Jimunaram Jihakal 
(1944) 2 Cal. 131. 

(x) Alma Ram v. Bankumal (1930) 11 Lah. .598 
125 I.C. 309, (’30) A, I. 661. 
iy) Narain Sarup v. Daya Shanker (1038) All. 
425, 175 I.C. 590, (’38) A.A. 256. 


S.251 
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8. becomes entitled only to a portion of the amount due under 
itj he can recover only his share {z). To such a suit the other 
sharers must be joined as parties. 

[0) As to suits on promissory notes signed by the manager 
alone, see sec. 240 [4). 

Illustrations. 

(1) L and H, two bnjthers, constitute a joint family. The joint family carries on 

business as moiuiy- lenders in the name of R.C. S borrows moneys from time to time 
from tlm lirm. 'J'hen It dies leaving a minor son. After It's death there are further 
dealings between the lirm and S. An account of the dealings is made up, and S passes 
a promissoiy note t(j the lirm of R.C. for Rs, 12,000. L, the surviving brother, sues 
8 U})on the note. L had three minor sons at the date of the suit, and one son was born 
to him after the institution of the suit. It is not proved that either the minor son of R 
or the minor sons of L were admitted into the family firm. None of them is a necessary 
party to th(^ suit : Ijutrhmam n v. Siva (1800) 2G Cal. ^141), 355. Sale, J,, said : “ Decrees 

obtained in such suits by or against tln^ managers of the business will be presumed to 
have boon obtained by or against them in their reprosontative capacity, and vrill be 
binding on the whole joint family.” 

(2) If in the case put above L and R were both dead at the date of the suit, all the 
sons of L and R must be joint as plaintiffs to the suit : Kalidas v. Nathu (1883) 7 Bom. 
217. 


252. Adding new plaintiff and limitation.— Where copar- 
ceners who ought to have been joined as plaintiffs to a suit 
are not mad(‘. parties to the suit, the Court may order that they 
be added as parties. But if the suit as regards them would 
then be barred by limitation, the whole suit must be dismissed 
as time-barred (a). 


It has been held by the High Court of Bombay, that 
where a suit is brought by the ynamiger of a joint family as 
representing tlu^ family (in that case the suit was for recovery 
of possession of family property) the question of the right of a 
manager to sue in that capacity is rather one of authority, 
if the otlu'r co-sharers are adults, and that the right to insist 
on the otlier coparceners being brought on the record is for 
tlie bcuudit of the defendant so as to insure himself against 
(urth(‘.r litigation and is therefore dependent on the objection 
being taken at an early stage, the objection on the score of want 
of authorization being one of a character which it would clearly 
be open to the defendant to waive. If the defendant takes the 
objection to non-joinder of parties at a late stage of the suit, 


{ 2 ) Oopcilu I^Ulni V. Kotfiiinilarain A\/yar (1934) 
57 Ma.i lOSli, 153 l.C. 016, (’34) A.M. 529. 
<(i) Kiihdn;; v. Xatfin (1883) 7 Bom. 217 ; Ham- 
sebuk V, Rum JmII(IS81) 6 Cal. 815 ; Seshan 


V. TVero (1909) 32 Mad. 284, 4 I.C. 38 ; 
(hnvar v. Makbnnessa (1916) 1 Pat. L J 
468. 36 I.C. 542, (’16) A.P. 310. [Limita- 
tion Act, 1908, 8. 22.] 
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the objection may be disregarded and the suit proceeded 
with (6). The same view has been taken by the High Court of 
Allahabad (c). The High Court of Calcutta has held, purport- 
ing to follow the Bombay decision, that the addition even of 
a minor coparcener after the expiry of the period of limitation 
as plaintiff to a suit on a mortgage is not fatal to tlie suit (d) 

Illustration. 

A and B aro members of a joint family whi'jti owns a house in Bombay. A 
alleging that C is in wrongful occupation of the house, alone sues C to recover possession 
of the house. The suit is instituted on January 1, 1911. The last date for instituting 
the suit is August 16, 1911. The suit comes on for hearing on 1st September 1911. 
C contends at the hearing that R is a necessary party to the suit. Here B is obviously 
a m cessary party to the suit, and if he wore to bo added as a plaintiff the suit as regards 
him would be deemed to have been instituted on that date [the Indian Limitation Act, 
1908, sec. 22], and this would clearly bo after the expiration of the period of limitation for 
instituting the suit. The suit must therefore be dismissed. But if A was the manager 
and R was an adult at the date of the suit the Court could direct R to bo joined as a plain- 
tiff even after the expiry of the statutory period unless G objected to R’s non-joinder 
at an early stage of the proceedings; Guruvayya v. Datatraya (1904) 28 Bom. 11. 

It will be seen from what is stated above that the question as to who should be 
joined as plaintiffs, dealt with in the preceding section is important because of the 
provisions of sec. 22 of the Indian Limitation Act, 1908. 


253. Decree against manager and res judicata —A decree 
passed against the manager of a joint family as representing 
the family for a debt contracted by him for family neces- 
sities, or for the family business, or in respect of family proper- 
ties, operates as res judicata under the Code of Civil Procedure, 
sec. 11, Explanation 6, and is binding upon all members of the 
family including minors, and it may be executed against the 
whole coparcenary property, although the other members 
were not parties to the suit {e). It is otherwise, if the decree 
is against the manager persormlly. A decree, even for a family 
debt, passed against the ladLmgQV personally, cannot be executed 


(6) Gururayya v. DatcUraya (1904) 28 Bora. 11 
[suit for possession of land], following 
JIari Qopal v. Oocaldas (1888) 12 Bom. 
158. 

(c) Pateshri v. Rudra Narain (1904) 26 All. 528 

(suit for possession], s. c. on app. to P.C. 
sub-nominee Imdad Ahmad v. redetthri 
Narayan (1910) 37 I.A, 60, 32 All. 241, 6 
I.C. 981. See also Chelan Singh v. Sartaj 
Singh (1924) 46 All. 709, 79 I.C. 1001, 
(’24) A. A. 908. 

(d) Tahkur Mani v. Dai Rani (1906) 33 Cal. 

1079, 1093. 

(e) Daulat Ram v. Mehrchand (1888) 16 Cal. 

70, 14 I.A. 187 ; lAngangowda v. Baton- 
gowda (1927) 54 I.A. 122, 51 Bom. 450, 
101 I.C. 44, (’27) A.PC. 50 ; Sheo Shankar 


V. Jaddo Kunwar (1914) 41 I.A. 216, 36 
All. 383, 24 I.C. 504, (’14) A.PC. 136, 
atfirming Jaddo Kunwar v. Sheo Shankar 
(1911) 33 All. 71, 7 I.C. 902 ; Sheo Pershud 
v. Rajkumar (1893) 29 Cal. 453; Kithen 
Perthad v, Uar Narain Singh (1911) 38 
I.A. 45, 33 All. 272, 9 I.C. 739 ; Baldeo v. 
Mobarak (1902) 20 Cal. 583 ; Kunjan v. 
Sidda (1899) 22 Mad. 461 ; Uari v. Jairam 
(1890) 14 Bom. 697 ; Bhana v. Chundu 
1897) 21 Bom. 616 ; Kashincth v. Chimnaj 
1906) 30 Bom. 477 ; Sakharam v. Devji 
(1899) 23 Bom. 372. In Laxman v. 
Vinayak (1916) 40 Bom. 329, 33 I.C. 956, 
(’16) A.B. 262, it was suggested that the 
rule laid down in this seevion applied only 
if the manager was the father, but this 
view Is not correct. 


Ss. 

252,253 
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S. 253 aciainst the wliole coparcenary property ; it can be executed 
only against his interest in the property (/). 

It is not jiecessary, in order that a decree against the 
manager may operate as res judicata against coparceners who 
were not ])a!*ties to the suit, tliat tlie plaint or written state- 
ment should state in express terms that he is suing as manager 
or is being sutid as a manager. It is sufficient if the manager 
Ls in fact suing or is being sued as representing the whole 
family (//). See sec. 251 (5). 

Hill Unit ion. 

A, B, and (J aro inoinbiirs of a joint family. A and B arc the managing members. 
A and B l)ono\v Jls. 5,000 from J* for the necessities of the famili/. B sues A and B as 
/•, S', and ol)tains a decree against them ffl.9 The decree may bo excentod 

against tlie whole eopareejiary property including U’s interest therein, though C was 
not a ])aity to tlie suit, and (;ven if (J was a minor ; Baldeo v. Moh irak (1002) 20 Cal. 583. 

Noli'.- In the ease put above, B is entitled also to a personal docreo against A and 
B, they bi'iiig pn.rltes to the contract. Such a (h'creo will enable B to proceed against 
the .^cfumitc ]u'oj)erty also of U and />', But iMs not entitled to a personal decreo 
against C, (‘ven it C was an adult, for C W'as not a ])arty to the contract. See s. 240. 

Suit bij or iKjmnU mnnoijor in njiresi tiliifiircapacilif . — A suit by or against the mana- 
ger w ill b 1 deemed to be one brought by him or against him as ir presenting the family if the 
circumstances of th(^ case show that ho is the manager of th{3 family and tho property 
involved ill the suit is family juoperty (A). Jl is not necessary, where tho manager is the 
])laintilT, that the plaint should state in distinct ti'rnis that ho is suing as manager or 
w here he is the defendant, that ho is Ixung sued as manager. 

J)ecre'’ (li.smis.sing maniiiji r's suit.- -rhr decree nderred to in this section may bo 
one dismissing the suit brought by (ho inanagei as plaintilT ('). 

Decree against falJu r for injunction.- A and his son Jl aro members of a joint family 
A'h neighbour (J sues A for an injunction restraining A from tethering cows and 
sidling fodder close to U's jiremises, ami a decree is passed against A. Tho decree 
may bo executed after J’s death against his son B, though tho son was not a party to tho 

Miit(j). 

Ontd- undei sec. 115 ef Criminal Broadure Code, 1898.- — An adverse order passed 
under s('c. 145 of the ('nminal I’roeeiluro (Vide against tho manager requiring him to 
ileliviM- possession of a jiiojicily to anolher person binds tho other members of tho family, 
though they were not ])artics thereto {k). 

A) V minimal aviiufi v. Sainudrala (1885) 8 Mud i 
•J08; lliinuappa v. Thimim (1887) 10 
iMad. 310; lUinlfnirai/yan v. Mnthiisami 
(18SU) 12 Mad. 32r»; liaUor Singh v. ■ 

Ajiidhiii (1887) 0 All. 1-12 ; Itam Dtigal v. | 

Durga .80/7/1 (1800) 12 All 209 ; Lachmi \ . 

Knnja JaiI and am. (1894) 10 All. 449. 

Mai v. Uori (1922) 3 Lah 288. Gli 
I.(\ 485, ('22) A.L. 200. , 

<7) Jlori JaU V. Muntmn Koer (1912) 34 All. : 
f)49, IT) l.C. 12G ; Lnlchand v. Sheogoiind i 
(1929) 8 Pat. 788, 128 l.C. 331. (’29) A.P. ' 

711; Itam Kishnn v. Ganga /»rtja(1931) 12 
I, ah. 428, 133 l.C. 110, (’31) A.L. 559; ; 

I’lrttnpnl v. liarneshwar (1927) 2 Luck I 
288, 99 I.C. 154. (’27) A.U. 27; Suren- , 


dranath v. Sambhunalh (1928) 65 Cal. 210, 
104 l.C. 211), (’27) A.C. 870. 

(//) ^(ulgaund Go-operative Credit Society v. 
Stndlingnppa Ishwarappa (1941) Bom. 
082, 197 l.C. 428, (’41) A.B. 385, 43 
Bom. L.E. 807. 

(t) See lAngangawda v. Basangowda (1927) 54 
I. A. 122, 51 Bom. 450, 101 l.C. 44, (’27) 
A.PC. 5G. 

(j) Maui Lai v. Kikabhai (1931) 33 Bom 

L 11. 1118, 134 l.C. 968, (’31) A.B. 482 ; 
Ganexh \. Karayan (1931) 55 Bom. 709 
134 l.C. 901, (’31) A.B. 484. 

(k) Venkatasoinaraju v. Fara/ia/ara;w (1929) 62 

Mad. 787, 122 l.C. 17, (’30) A.M. 48. 
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254. Decree against father as manager and res judicata.— 
A decree obtained against the father as manager of a joint 
family is binding upon his sons, if in the case of a minor sons 
he was acting in the former litigation on their behalf in 
their interest {1), and in the case of majors, with the assent of 
the majors. Such a decree operates as res judicata l:)y virtue of 
the provisions of Explanation VI of sec. 1 1 of the Code of Civil 
Procedure (m). See sec. 251 (5). 

IV.-ALIENATION OF COPARCENARY PROPERTY. 

255. Who may alienate coparcenary property.— The 
following persons alone have power to alienate coparcenary 
property so as to pass a good title to the alienee : — 

(1) the whole body of coparceners, where they are all 
adults (m) ; 

(2) the manager, to the extent mentioned in section 242 ; 

(3) the father, to the extent mentioned in section 256 ; 

(4) a sole surviving coparcener in the circumstances 

mentioned in section 257. 

No other coparcener is entitled to alienate coparcenary 
property so as to bind the other coparceners unless he is 
authorized by them to do so (o). 

We are not dealing now with the power of a coparcener to alienate his own interest 
in coparcenary property. That subject is dealt with in secs. 258-2C0 below. 

256. Alienation by father.— A Hindu father as such has 
special powers of alienating coparcenary property which no 
other coparcener has. In the exercise of these powers— 

(1) lie may make a gift of ancestral moveable property to 
the extent mentioned in sec. 225, and even of 
ancestral immoveable property to the extent men- 
tioned in sec. 226 ; 

(2) ho may sell or mortgage ancestral property, whether 
moveable or immoveable, including the interest of liis 
sons, grandsons and great-grandsons therein, for the 
payment of his own debt, provided the debt was an 
antecedent debt and was not incurred for immoral 
or illegal purposes [sec. 295]. 

(/) Venkatanarayana v. Somaraju (1937) Mad. (o) Gurncappa v. Thimma (1887) 10 Mad. 316 ; 
880 (F.B.) 171 l.C. 101, (’37) A.M. 610. Slieo Pershad v. Saheb Lai (1893) 20 Cal. 

(m) (1927) 54 I.A. 122, 51 Bom. 450, 101 l.C. 453, 461; Krishna v. Zm /inasa mi (1900) 

44, (’27) A.PC. 66, supra. 23 Mad. 597, 600 ; Pattoo Lai v. Ragubir 

(n) Mahabeer Persady. Ramyad (1874) 12 Beng. Prasad (1934) 9 Luck. 237, 147 l.C, 540, 

L.R. 90, 94. (’33) A. 0. 535. 


S$. 

2S4.256 
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Ss. 

256,257 


Except as aforesaid, a fatlier has no greater power over 
coparcenary property than any other manager (</), that is to 
say, he cannot ''alienate coparcenary property except for legal 
necessity or for the benefit of the family [s. 242]. 

'I'lins a inortfjago by tho fathor for raising moneys for a spoculativo litigation, which 
is for his own Ix'nofit, is not for legal noeessity ami, there being no antecedent debt, 
Buch a niortgago is not binding on the sons’ shares (r). 

Where a father was conviwted to (’hristiunity and afb'rwards was reconverted to 
Hinduism a mortgage by liim during the minority of his son does not bind the son’s share, 
as the. father became divithsl from his son when he became a Christian and there could 
bo no r(5uni()n witli his son Avho was a minor (.s). 

Tlio father is in all eases naturally, and in tho case of minor sons, ru'cessarily, the 
managc'r of tin' joint family [sec. As manager, ho has tho power to alienate 

cojiaroonary property, but only in the eases specified in s. 242 above. As father, he has 
power to alimiato (‘o[)arceiiaiy propm-ty in the cases mentioned in the present section, 
lieyond that, ho has no power to alumato eoparconary property. 

257. Alienation by sole surviving coparcener.— (i) A 
])crson wlio for the time being is the sole surviving coparcener 
is entithhl to dispose of tho coparcenary property as if it were 
his separate property. He may sell or mortgage the property 
witliout legal necessity or he may make a gift of it. If a son is 
subsequently born to him or adopted by him, the alienation, 
whether it by way of sale, mortgage or gift, will nevertheless 
stand, for a son cannot object to alienations made by his 
father before he was born or begotten [sec. 270]. 

(2) As to dispositions by will, see s. 368 below. 


(3) When the immoveable property consists of miyaii 
interest in lands, a father, if he is unable to cultivate 
them, may surrender such interest and the surrender 
would be upheld unless it is shown to be a dishonest 
transaction intended to prejudice the sons (p). 


Illustration. 

A, B and C, three Jliiidu brothers, are monibors of a joint Mitakshara family. B 
and C die in H’s lifetime, leaving A as tho solo surviving coparcener. A dies leaving a 
will when' by ho bequeuth.s the coparcenary property to D. Ho leaves behind him a 
M'lfo and a daughter. Tho will is valid a.s against tho wife and the daughter. But if 
H’s wife was pregnant at the time of .4’s death, and subsequently gave birth to a son, 
th(' son would take the coparcenary property by survivorship to the entire exclusion 
of 1). Tho right of the posthumous son to succeed by survivorship on the principle of 
relation back to the time of the father’s death stands on the same footing as that 


ip) SfieoprasaU Sahu v. Dfo Charan Sahu (1934) 

1.3 Pat. 390, 1.31 I.t’. 18S, ('34) A P. 212. 

iq) Chvinnyi/a I'erumal (1890) 13 Mad. f)l ; 

lidi/akkal V. Suhbanna (1893) 16 Mad. 84 ; 
Jinla V. Balaii (1898) 22 Bom. 823. 
ingraeikh v. Lakshmau'a (1902) 26 Born. 


163 (gift to a concubine); Itotiala v. 
Pulicat (1904) 27 Mad. 162. 

(f) liam Chandra v. Jang Bahadur (1926) 5 Pat. 

198, 90 I.C. 553, (’26) A.P. 17. 

(«) Vella V enkatamhhayya v. Vella Venkatram- 
ayya (1944) Mad. 33. 
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of a son in es^ie at the time of the father’s death : Hanmant v. Bhimacharya (1887) 
12 Bom. 105, 109-110. 

It is a cardinal doctrine of the Mitakshara law that a member of a joint family 
cannot make a valid gift or bequest of his undivided interest in the coparcenary property 
so as to defeat the rights of the other members to take by survivorship 's. 258 ). The 
only exception is that of a solo surviving coparcener to the extent mentioned in the 
present section. 

V.-ALIENATION OF UNDIVIDED COPARCENARY INTEREST. 

258. Gift of undivided interest.— According to the 
Mitakshara law as applied in all the provinces, no coparcener 
can dispose of his undivided interest in coparcenary property 
by gift (t). He may, however, make a gift of his interest with 
the consent of the other coparceners (u). 

Sole surviving coparcener. — As to gifts by a sole surviving coparcener, see s. 257 
above ; as to gifts by a father, see ss. 225 and 226 above. 

Separate and self-acquired property. — A coparcener may dispose of his separate or 
self-acquired property in any way he likes [s. 222]. 

259. Sale or mortgage of undivided interest— Bombay, 
Madras and the Central Provinces.— According to the Mitakshara 
law as administered in the Bombay and Madras Presidencies, a 
coparcener may sell, mortgage, or otherwise alienate for value 
his undivided interest in coparcenary property without the 
consent of the other coparceners (y). 

The same rule applies to cases governed by the Mitakshara 
law as administered in the Central Provinces (w;). 

260. Sale or mortgage of undivided interest— Bengal and 
U.P.— According to the Mitakshara law as administered in 
Bengal and the United Provinces, no coparcener can alienate 
even for value his undivided interest without the consent of 
the other coparceners (x), unless the alienation be for legal 


(«) Baba v. Timma (1884) 7 Mad. 357 [F.B.] ; 
Ponnusami v, T hatha (1886) 9 Mad, 273 ; 
Ramanna v, FcnA:a<a(1888) 11 Mad. 246; 
liottala V. Pulicat (1904) 27 Mad. 162, at 
page 166; Udaram v, Ranu (1876) 11 
Bom. H.C. 76 ; V andravandas v, Yamuna- 
bai (1875) 12 Bora. H.C. 229 ; Kalu v. 
Barsu (1895) 19 Bom. 803. 

(tt) Tagore v. Tagore (1872) 9 Bong. L.R, 377, 
396, L.R. Sup. Vol. 47, 66. 

(r) Tukaram v. Rarnrhandra (1809) 6 Bom. 
H, C. A. C. 247 ; Vaswdev v, Venkatesh 
(1873) 10 Bom. H. C. 139 ; Fakirapa v. 
Chanapa (1878) 10 Bom. H.C, 162 ; Panda 
V. Ooma (1919) 43 Bom. 472, 60 I.C. 765, 
(’19) A.B. 84 ; Villa Batten v. Yammamma 
(1874) 8 Mad, H.C. 6 ; Aiyyagari v. 
Aiyyagari (1902) 25 Mad. 690, 703; 
Nanjunda Stoami v. Kanagarajii (1919) 
42 Mad. 154, 49 I.C. 660, (’19) A.M. 500 
[settlement on daughter In consideration 
of marriage) ; Lakshman v. Ram'^handra 
(1880) 5 Bom. 48, 61, 7 I.A. 181 ; Pandu- 


rang v. Bhagwandas (1920) 44 Bom. 341, 
55 I.C. 544, (’20) A.B. 341 ; Suraj Banti 
Koer V. Sheo Persad (1879) 5 Cal. 148, 166, 
6 I.A. 88, 101-102; Balgobind Das v. 
Narain Lai (1893) 15 All. 339, 351, 20 I.A. 
116-125. See also cases cited in foot- 
note (c) above. See also Subba v. Venka- 
tammi(1915) 38 Mad. 1187, 1191, 36 I.C. 
983, (’15) A.M. 740 [speclHc performance) 

(w) Syed Kasum v. Jorawar Singh (1922) 49 

I.A. 358, 50 Cal. 84, 68 I.C. 573, (’22) 
A.l*C. 353; Bhojraj v. Nathuram (1917) 
37 I.C. 498, 12 N.L.R.161, (’10) A.N, 25. 

(x) Madho Parshad v. Mehrbayi Singh (1891) 

18 Cal. 157, 17 I.A. 194 ; SatMbart Prasad 
V. Foolbash (1869) 3 Beng. L.R.F.B.R. 
81 ; Kali Shankar v. Nawah Singh (1909) 
31 All. 507, 3 I.C. 909 ; Balgobind Das v. 
Narain Lai (1893) 15 All. 339, 351, 20 I.A. 
116, 125 ; Manna Lai v, Kara Singh (1919) 
1 Pat. L.T. 6, 56 I.C. 766, (’19) A.PC. 108 ; 
Chandra Deo v. Mata Prasad (1909) 31 All. 
176, 1 I.C. 479 [F.B.). For other cases, 
see 8. 269 below. 


St. 

257-260 
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necessity [s. 242], or for payment by a father of antecedent 
debts [s. 295]. TJie consent of the other coparceners is 
necessary even if the alienation is made in favour of a 
coparcener (y). 

Tlie same rule applies to cases governed by the Mitakshara 
law ns administered in Bchar and Orissa (z), the Punjab (a), 
and in Oudli (1). 

Tlie alienation is not void but voidable [vide s. 269 (7) 
and 270 (4) ] (c). 

Act ()r(lin<f to ilio strict tlp'ory of tho Mitiikshara law, each coparcener has a pro- 
pii<dar.y intcrc'st in tlie tvhole of tlio coparcenary pnjpcity. No coparcener, therefore, 
call aliciiato liis intc'i'c'st in the property without tho consent of the other coparceners. 
'I’his lulo has biooi stiictly apj>li('(l in tho United Provinces and in Bengal to case's 
tzovc'tiicd hy tho Mitakshara law. But the rigour of Iho rule has been relaxed in favour 
of alienei’s/or vulne in tho Bondtay and Madras Presidencies [s. 2(51] and in favour of 
at an execution mic tiiroughout British India [s. 289J. 

Lrasr.- A lease stands on tho same footing as a sale or mortgage (d). 

261. Eights of purchaser of coparcener’s interest.— 
According to tlie Mitakshara law as applied in Bombay and 
Madras, a coparcener may alienate his undivided interest in the 
(diiire joint iamily property, or Ids undivided interest in a 
specific property forming part of the joint family properties. 
l)ut li(' has no right to alienate, as his interest any specific 
propcaty Indonging to tlie co})racenary, for no coparcener can 
iudorc partition claim any such property as his own; if he 
docs a!i('nat(‘, the aliiaiatiou is valid to the extent only of 
diis own interest in the alienated property (c). According to 
the Mitakshara law as it prevails in Bengal and the United 
Ih'ovincf's no cojiarcencr can alienate even his own undivided 
intcH'st in the. copar(*enarv property without the consent 
of the other coparceners. If he does so, the alienation is void 
in its (Mitirety ; it is not valid even to the extent of his own 
interest in the projicrty [s. 2G9]. But the Mitaksliara law as 
administered iiu/W the provinces allows the sale of the undivided 
iidercst of a c()])arcencr m execution of a decree against him [s. 

'"2(S9]. Tlie present section deals with the rights of the purchaser 
of a specific jiroperty, or of a coparcener’s interest in the specific 
property, as to possession and partition, whether the property 


(v) Chaiukir v. Daminit (1SI)4) 10 All. 309. 

(r) Jwula rramd v. Afahurajnh I’rotab (1916) 1 
I’at. L.J. 497, 37 I.C. 184, (’10) A.l'. 203 ; 
Amar Dayai v. liar Pershad (1920) 5 Tat. 
L.J. 003, 58 I.C. 72, (’20) A.P. 433. 

(rt) Piare v. /i!iim(1912) IMl. No. 21. p. 75, 11 
I.C. 443 ; Kalla Kam v. Atma Ram (1933) 
14 Lah. 584, 150 I.C. 184, (’33, A.L. 343. 
(5) (1891 ) 18 Cal. 157, 17 1.A. liii, supra ; Anyrai 
V. KnmZIi(;)(1931) 6 Luck. 158, 127 I.C. 
38, (’30) A.O. 284 ; Puttoo Lai v. Ragulir 


Prasad (1934) 9 Luck. 237, 147 I.C, 640, 
(’33) A.O. 535. 

(f) Kharag Narain v. Janki Bat (1937) 16 Tat. 

230, 169 I.C. 906, (’37) A.P. 546. 

(d) Jadu V. Abdul (1911) 16 C.W.N. 93, 11 I.C. 
892. 

(c) Villa Butten v. Yamenamma (1874) 8 Mad. 
H.C. 6, 11 ; Venkaiachella v. Chinnaiya 
(1875) 5 Mad. n.C. 166, 171; Patil 
Hari v. Ilakamrhand (1886) 10 Bon). 
303 [mortgage]. 
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Iia8 been sold by private treaty or in execution. Almost all 
the cases dealt with in this section relate to the sale of a specific 
property or the sale of the undivided interest of a (juparcener 
in a specific property. The principles laid down in those 
cases apply mutatis mutandis to the case of a salr*, (;f the un- 
divided interest of a coparcener in all the joint family properties. 

(I) Right to joint possession in Bengal, United Provinces 
and Madras, — -As regards the purchaser’s right to joint posses- 
sion the Bombay decisions differ in certain respects from 
those of the other High Courts. We shall deal first, with the 
c^ecisions of High Courts other than Bombay, and next, with 
Bombay decisions. 

The purchaser of the undivided interest of a coparcener 
in a specific property — • 

{%) at a sale in execution in Bengal (f) and the United 
Provinces, or 

{ii) at a private sale or a sale in execution in Madras (//), 
does not acquire a right to joint possession with the other 
coparceners. Such a purchaser acquires merely the right to 
compel a partition wliich the coparcener whose interest he 
has purchased might have compelled, had he been so minded, 
before the sale of his interest took place. That right can only 
be enforced by a suit for a general partition to which all the 
coparceners must bo joined as parties {h). The purchaser may 
in such a suit ask the Court to allot to his vendor the specific 
property sold to him, and the Court may allot that property 
to him if the interest of the other coparceners will not be 
prejudiced thereby [sub-sec. 5]. 

Where the purchaser has not obtained possession, but 
claims the whole property as his own, the non-alienating 
coparceners may sue him for a declaration that he is entitle 
to no more than the undivided interest of the alienating 
coparcener. The proper decree to be passed in such a suit 
would be an order declaring that, by virtue of the sale, the 

if) Been DaycU v. JuQdeep Narain (1877) 3 Cal. (1915) 38 Mad. 684, 23 I.C. 655, (’14) A.M. 

198, 209, 4 I.A, 247; Suraj Bansi Koer 440 [private sale]. 

V. ShM Pershad (1880) 5 Cal. 148, 174, 6 {h) Villa BuUen v. Yammamma (1874) 8 Mad. 

I.A, 88 ; Hardi Narain v. Kuder Perkaith H. C. 6. The executini? Court has no 

(1883) 10 Cal. 626, 636-637, 11 I.A. 26. power to direct a partition : Yelumalai 

ig) Malwraja of BobhUi v. Venkataramanjvla v. Srinvasa (1906) ^I9 Mad. 294 ; Lai 

(1916) 39 Mad. 265, 267, 25 I.C. .585, v. Durm (1920) 1 Lah. 134, 56 I.C.' 254, 

(’15) A.M. 453 ; Manjaya v. Shanmuga (20) A.L. 159. 


S.261 
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S. 261 (1) purchaser acquired only the undivided share of the alienating 
coparcener in the property with such power of ascertaining 
the extent of such sliare by means of a partition as the alienat- 
ing coparcener possessed and confirming the possession of the 
other coparceners subject to such proceedings as the purchaser 
may take to enforce his rights (i). If the purchaser has 
obtained possessiijn, the non-alienating coparceners, are entitled 
to sue for and recover possession of the whole of the property 
lor the benefit of the joint family including the vendor. The 
])iirchaser is not entitled in such suit to an order for partition 
(‘itlnu* of the specific property sold to him or of the joint 
family ])rop<‘rties iji general ; he must, if he wants to realize 
liis vendor’s interest, bring a suit of his own for a general 
])artiti()n. Where a suit therefore is brought by the non- 
alienating co])arceners for possession, the proper decree to be 
passed would be an order directing the purchaser to deliver 
possession to the plaintiffs of the whole property, and declaring 
that the purchaser is entitled to a declaration that he has 
a(’.quired the undivided interest of his vendor in the property 
and that he is entitled to take proceedings to have that interest 
ascertained by partition (j). But to protect the purchaser 
a further dir<ictiou is added that the execution of the decree, 
so far ns it directs the purchaser to deliver possession to the 
plaintiffs, be stayed for a specified period, and if before the 
expiry of that period the purcliaser brings a suit for a general 
f)artition against the plaintiffs then the stay should continue 
until the disposal of that suit, but if no such suit is brought 
within that j)eriod, then the stay of execution will stand 
cancelled {k). In a recent case (1), however, the Madras High 
(^ourt lield, relyi)ig upon the observations of the Judicial 
Committee i)i Ramkishore v. Jamarayan (m), that when relief 
by way of general partitioji can be conveniently given to 
the purchaser in a coparceners’ suit for possession, as where all 
the coparceners are parties to the suit and the Court is seized 
of the whole matter, the purchaser should not be driven to a 


Snraj Bunai Koer v. Sheo Pershad (1880) 
5 Cal. 148, 174-173, 0 I.A. 88. 
l)em Dai/al v. Juqdeep Nnrain (1877) 'i 
Cal. 198, 209, 4 I.A, 247 ; Baboo nurdey 
Narain v. Ruder Perkash (1883) 10 (’al. 
G20, «:57, 11 I.A. 2f>; Subba v. Krixhna- 
machnri (1922) 45 Mad. 449, 460-40.‘^, (58 
I.C. 8G9. (’22) A.M. 112 [private salf*! ; 
Kandaxiimy v. Velayutha (1927) .30 Mad. 
320, 328, 9G I.C. 993, (*26) A.M. 774 
[priv.Tte sale] ; Medni Prasad v. Nayid 


Keshwar (1923) 2 Pat. 386, 85 I.C. 1014, 
(’23) A.P. 451 [sale in execution]. 

(i) Kandasatny v. Velayutha (1927) .50 Mad. 
320, 328, 96 I.C. 993, (’26) A.M. 744 ; 
Jlanmandas v. Valabkdm (1919) 43 Bom. 
17, 25-26, 46 I.C. 133, (’18) A.B. 101. 

(/) Rernasami v. Venkatarama (1923) 46 Mad. 
815, 75 I.C. 406, (’24) A.M. 81 [private 
sale]. See al.so Rellappa v. Masa (1924) 
47 Mad. 79, 76 I.C. 1018, (’24) A.M. 297. 
(m) (1913) 40 Cal. 966, 40 I.A. 213, 20 I.C. 958. 
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separate suit [ill. (a)]. Eeferring to this case the same High 
Court said in a later case (n) : “ The decision in 46 Mad. 815 
applies to cases where all the facts are before the Court which 
would enable it to allow an alienee to retain the property and 
such a suit is practically a suit for partition.’’ 

Right to joint possession in Bombay , — The following 
principles have been laid down with regard to the rights and 
remedies of the purchaser and the non-alicuating coparceners, 
whether the sale be one private contract or in execution of 
a decree (o) ; 


(1) If the purchaser is a stranger, and has not obtained 

possession, he should not be given joint possession 
with the other coparceners, but should be left to 
his remedy of a suit for general partition (p), 

(2) If the purchaser has obtained possession, the non- 

alienating coparceners are entitled to joint possessioyi 
of the property with him, and if they sue for it, the 
Court must decree joint possession to them {q). The 
reason given is that the purchaser cannot, by obtaining 
a possession to which he was not entitled without 
partition, force on the other coparceners the necessity 
of bringing a suit for partition (r). The proper decree 
to pass in such a case is one placing the plaintiffs- 
coparceners in joint possession with the purchaser. 
A mere declaration of the plaintiffs’ right to joint 
possession is not enough (5). 

(3) Further, if the purchaser has obtained possession, the 

non-alienating coparceners may sue for recovery of 
possession of the whole of the property sold to him, in 


(n) (1927) 50 Mad. 320, 824, 96 I.C. 993, (*26) 

A.M. 774 [private sale], supra. 

(o) Bhau V. Budha (1926) 50 Bora. 204, 206, 

96 I.C. 166, (’26) A.B. 309 [where the 
earlier cases are collected]. 

(y) Panduranq v, Bhaskar (1874) 11 Bom. H.C. 
72 ; Krishnaji v. Sitaram (1881) 5 Bom. 
496 ; Balaji v. Ganesh (1881) 5 Bom. 499 ; 
Pandu V. Gotna (1919) 43 Bom, 472, 60 
I.C. 765, (’19) A.B. 84; Ishrappa v. 
Krishna (1922) 46 Bom. 925, 931, 67 I.C. 
833, (’22) A.B, 413. 

iq) Mahabalya v. Timaya (1874) 12 Bom. H.C. 
138 [coparceners’ suit for joint posses- 
sion] ; Babaji v. Vasudev (1876) 1 Bom. 
95 [ditto] ; Kallapa v. Venkatesh (1878) 
2 676, at p. 678 ; Dugappa v. 

r«nJta(ramnaya (1881) 6 Bom. 493 [suit 
by coparceners for {Assess ion of entire 
property — held entitled only to joint 


possession with purchaser] ; Patil Hari v. 
nakamchand (IS80) 10 Bom. 303 [mortga- 
gee with possession from one coparcener 
dispossessed by purchaser at a sale in 
execution of a decree against another 
coparcener — held mortgage eiitlt'''d to 
joint possession with purchaser] ; Nano- 
V. Appa (1896) 20 Bom. 627 [suit by 
purchaser for exclusive possession — joint 
possession decreed] ; Naranbhai lian- 
chod (1902) 26 Born. 141 [purchaser’s 
suit for exclusive possession — suit dis- 
missed by trial j udge- -decree reversed and 
suit remanded fo" inquiry whether 
purchaser should be awarded joint 
possession on the merits of the case] ; 
Bhiku V, PuUu (1906) 8 Bora. L.R. 99, 
105-106. 

(r) (1906) 8 Bom. L.R. 99, 106, supra. 

(s) (1902) 26 Bom. 141 146, supra. 
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otli<u* words, tliey may sue for exclusive possession, 
i^iit tlie Court is not bound, as in Madras, to eject 
tlj(i piircliascr and decree exclusive possession to the 
plaintiffs, and it may in its discretion declare that the 
])urchascr is entitled to hold the property until 
f)artition, as a te)iant-in-common with the other 
(coparceners ; in other words, the Court may in a 
proper case allow the purchaser to remain in joint 
possessioji with the plaintiffs. Each case as to the 
])ropriety or otherwise of allowing the purchaser 
joint possession should be decided on its own facts (i). 
Thus the Court may not eject the purchaser if he is a 
nclative of the parties and has long been in possession, 
but may allow him to continue in joint possession 
with the otlucr coparctmers. If tlncy do not like 
joint j)ossessio}i with the purchaser, their remedy 
lies in suing for a partition {u). If the case is one 
in wliich joint possession should be allowed, the 
proper decrice to pass is one placing the plaintiffs in 
joiiit possession with the defendant purchaser. If the 
case is o}ie i]i which joint possession should not be 
allowed, the proper decree to ])ass would be an order 
directing the purchaser to deliv(‘r ])ossession of the 
whole proj)erty to the plaintiffs, and declaring that the 
])urchaser has acquired the undivided interest of his 
v(‘)idor in the property and that he is entitled to take 
proceedings to have that interest ascertained by 
partition, with a further direction that the execution 
of tlie decree be stayed for a specified period, and if 
bidbre the expiry of that period the purchaser brings 
a suit for a general ])artition against the plaintiffs 
then the stay should continue until the disposal of 
that suit, but if no such suit is brought within that 
period, then the stay of execution will be cancelled [v). 


Difference between Madras and Bombay views—The main 
point of difference between the Madras and Bombay High 
Courts is that while in Madras the purchaser is not entitled 
i)i any case to joint possession before partition, in Bombay 


(0 Bhau V. Budha (1927) 50 Bom. 204, 06 l.C. 
166, (’26) A.B. 309, and the cases cited 
in f. u. (q) above. 

(M) (1927) 50 Bom. 204, 96 l.C. 100, (’20) A.B. 


309, supra. 

(v) Ilanmandas v. Valabhdas (1919) 43 Bom. 
17, 25-26, 46 l.C. 133, (’18) A.B. 101. 
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the Court may in its discretion award joint possession to him. 5^ 261 
The reasons for this diiferencc are as follows : — • ( 1 ), ( 2 ) 

(a) According to the Bombay decisions, the purchaser 
from a coparcener is a tenant un-common with the 
other coparceners [w). A similar view was taken by the 
High Court of Madras in some of the earlier cases, but 
that view has since been disapproved, and it has been 
held that the purchaser is not a tenant-in-common, but 
has only an equity to enforce his rights by partition {x). 

(b) The Madras High Court {y) has interpreted the judg- 
ments of the Judicial Committee in the under-men- 
tioned cases {z) as laying down the broad proposition 
that the purchaser in possession is liable to be ejected 
at the instance of the non-alienating coparceners. 
Commenting on this Fawcett, J., said in a recent 
Bombay case that they were all cases from Bengal 
where one coparcener has not authority, without the 
consent of his coparceners, to alienate even his own 
undivided interest in coparcenary property, and that 
the Privy Council decisions do not amount to saying 
that in no case can the Court properly allow a stranger 
purchaser to remain in possession with the non-alienat- 
ing -coparceners (a), 

(2) Right to partition. —In Bombay {b) and Madras (c), 
the purchaser of the undivided interest of a coparcener in 
a specific property belonging to the joint family is not entitled 
to a partition of that property alone, for his vendor liimself 
could not have claimed it, unless the other coparceners consent 
to it. He can only enforce his rights by a suit for a general 
partition. In Allahabad (d), and in Calcutta (e) it has been 
held that the purchaser is entitled to a partition oi the specific 
property without suing for a general partition, but these de- 
cisions are of doubtful authority. 

{w) See MaJiabalaya v. Timaya (1876) 12 Bom, (a) Bhiu v. Budha (1926) 50 Bom, 204-207-209, 

H.C. 138, 140, which is the first Bombay 96 I.C. 106, (’26) A,B. 309. 

case on the subject. (6) Udaramv. Ranu (1875) 11 Bom. H,C. 70 ; 

(*) Manjaya v, Shunmuga (1915) 38 Mad. 684, Murarrao v. *Si<awwi (1899) 23 Bom. 184 : 

22 I.C, 555, (*14) A.M. 440 ; Maharaja of Shivmurtepn v. Virappa (1900) 24 Bom. 

Bobbin V. Venkatramanjulu (1916) 89 128 ; v. (1922) 46 Bom. 

Mad. 265, 25 I.C 685, (’15) A.M. 463. 925, 67 I.C, 833, (’22) A.B. 413. 

(y) (1916) 39 Mad. 265, 268-269, 25 I.C. 685, (c) Venkatarama Mcera (1890) 13 Mad. 275; 

(’15) A.M. 463, supra, Palani v. Masaloan (189?) 20 Mad. 243 ; 

(z) Suraj Bunsi Koer v. Sheo Pershad (1880) 5 Manjaya v. Shmmuga (1916) 38 Mad. 

Cal. 148, 6 I.A. 88; Hardi Narain v. 684, 22 I.C. 65f . 

Ruder Perkash (1883) 10 Cal. 626, 11 I. (d) Ramtnohan v. MuicAand (1906) 28 All. 39. 

A. 26; Ramkishore v. Jainarayan (1913) (e) Tarinieharan Chakrabarli v. Debendrala De 

40 Cal. 966, 40 I.A. 213, 20 I.C. 958. (1935) 62 Cal, 655. 
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S. 261 The non-alienating coparceners, on the other hand, are 

(2)i (3) entitled in Bombay (/), Madras (g), and Allahabad (h), to sue 
the purchaser for partition of the alienated property without 
bringing a suit for a general partition. But one of several 
non-alienating coparceners cannot sue the purchaser for his 
own share of the alienated property (i). 

Where a suit is brought by the non-alienating coparceners 
against the ]:)urchaser for partition only of the property 
alienated, as they are entitled to do, the purchaser is not 
entitled in that suit to counter-clahn for a general partition, 
lie must bri)ig a suit of his own for a general partition (j). 

Where a suit has been brought by the non-alienating 
(joparcoiers against the purchaser for partition only of the 
property alienatiid, and an unconditional decree is passed for 
partitio)! of the alienated property and for delivery of their 
share to them, the share so delivered becomes the separate 
property of the non-alienating coparceners {k). But it would 
continue as joint if the relief granted to the non-alienating 
coparceners is made conditional on their assenting to the 
results of a suit for general partition which the alienee may 
offer to bring {1). 

Tho share allotUd to tho noii-alionating coparconor is his separtUe property as between 
him and tho alienating coparcener, but not as between him and his male issue. 

(3) Equitable rights of purchaser on partition. — The 
alienee of a specific property or of the undivided interest of a 
coparcener in such property has on a general partition an 
equitable right to have that property (m), or his aUenor’s share 
in that property (n), as the case may be, assigned to him if 
it could be done without injustice to the other coparceners. 
But there may be equities between the coparceners or liabilities 


(/) llanmundus v. Valabhdas (11)19) 43 llom. 
17, 20, 40 I.C. 133, (*18) A.B. 101 ; A'uro 
(lopal V. Para Gauda (1917) 41 Bom. 347, 
355, 39 l.e. 23, (’10) A.B. 130. 
ig) y enkatachrlla v. Ghinnaya ^1870) 5 Mad. 

H. C'. 100 : Chinna v. Sunya (1882) 6 
Mad. lllO : Subramanya v. Padmanabha 
(1890) 19 Mad. 207; ibtiratma v. Theru- 
venkatiuami (1911) 34 Mad. 209 (F.B.), 
7 I.C. 559 [suit by purchaser Irom non- 
allenatlng coparcener]. 

(h) Jiatn Charan v. Ajndhia (1906) 28 All. 50. 
(j) Shyam Sunder v. Jagamath (1923) 2 Pat. 

925, 74 I.C. 758, (*23) A.P. 590. 

(j) Kamiasamy v. Velayutha (1927) 50 Mad. 

320, 90 I.C. 993, ('20) A.M. 774. 
ik) Souri V. Pachia (1926) 49 Mad. 483, 91 

I. C. 868, (’20) A.M. 241. 

(/) See Hamkishore v. Jainarayan (1913) 40 


Cal. 966, 40 I.A. 213, 20 I.C. 959; Han- 
mandas v. Valabhdas (1919) 43 Bom. 17 
46 I.C. 133, (’18) A.B. 101. 

(t») Pandurang v. Bhaskar (1875) 11 Bom. H.C. 
72 ; Udaratn v. Banu (1875) 11 Bom. 
II. C. 76; Aiyyagari v. Aiyyagari (1902) 
25 Mad. 690, 718-719 [F.B.] ; CAtnnu 
Pillai V. Kalimuthu (1912) 35 Mad. 47, 
62, 9 PC. 596 [F.B.l; Dhvlabhai v. 
Lala Dhula (1922) 46 Bom. 28, 64 I. 
C. 115, (’22) A.B. 137 ; Kandasamy v. 
Velayutha (1927) 50 Mad. 320, 324, 90 
I.C. 993, (’26) A.M. 774 ; Gurlingappa 
V. Sabu (1931) 33 Bom. L.E. 141, 181 
I.C. 886, (’31) A.B. 218. 

(n) Venkatarama v. Meera (1890) 13 Mad. 275, 
(1902) 25 Mad. 690, 718-719 [F.B.], supra ; 
Manjaya v. Shantmga (1915) 38 Mad. 684 
22I.C. 555, (■14)A.M. 440. 



ALIENATION. 


311 


attaching to the alienor^s share which may render it inequi- 
table or impracticable to do so (o). In such a case the alienee 
is entitled to recover from his alienor property of an equivalent 
value out of the properties allotted to the alieno': for his share 
in substitution of the property alienated (p). In making 
adjustments, the court will take the value of the properties 
at the time of the division and not at the time of the sale (g). 
But a purchaser at a Court-sale has no such right, there being 
no warranty of title at such a sale (r) ; and it has been held 
that a vendee from the first purchaser also has no such right, 
and that his only remedy is to sue his own vendor (that is, 
the first purchaser) for damages for breach ot warranty, the 
reason given being that to hold otherwise would be to give 
to such vendee property which he never bargained for (5). 
But this argument, it is submitted, applies equally as between 
the alienor and the immediate purchaser from him. 

(4) Right to sue for partition even after vendor's death , — 
The purchaser of the interest of a coparcener is not bound 
to sue for partition in the lifetime of the coparcener. He may 
sue after his death. The right which he has to a partition is 
not lost by the death of the coparcener (t), 

(5) Share to which purchaser is entitled on partition,— The 
share to which an alienee is entitled on partition is the share 
to which the alienor was entitled at the date of alienation^ and 
not at the date when the alienee seeks to reduce his interest 
into possession (u) [ills, (c) and (d)]. But this principle applies 
only to the fraction representing the share of the alienor. 
As to the actual items of property in which the purchaser is 
entitled to a share, it has been held that the family property as 
existing on the date of the suit, is to be taken (i;). 

(6) Right to mesne profits. — The purchaser of the interest 
of a coparcener is not entitled to mesne profits between the 
date of his purchase and the date of his suit for partition (w). 


( 0 ) (1902) 25 Mad. 690, 718-719, supra. 

(p) (1915) 38 Mad. 684, 687, 22 I.C. 555, (’14) 
A.M. 440, supra ; Sabapalhi v. Tharda- 
varoya (1920) 43 Mad. 309, 310-311, 54 I.C. 
615, (’20) A.M. 316. See (1875) 11 Bom. 
H.C. 76, 83, supra. 

{q) Virupaksha R^i v. Chanalal Sira 
Reddi (1944) Mad. 212. 

(r) (1920) 43 Mad. 309, 64 I.C. 515, (’20) A.M. 
316, supra. 

(«) Dhadha Sahib v. Muharartsad (1921) 44 Mad. 

167, 59 I.C. 311. 

(t) (1902) 25 Mad. 690, supra. 


(u) Chinnu Pillai v. Aoiijnwt/iu (1912) 35 Mad. 
47, 9 I.C. 696 [F.B.l; Naro Uopal v. 
Paragauda (1917) 41 Bom. 347, 39 I.C. 
23, (’16) A.B. 130, dhsentini? from the 
observations in Qurlingapa v. Nandapa 
(1896) 21 Bom. 797 on p. 805. 

{v) Muthukumara Sathapathiar v. Sv anarayana 
Pillai (1933) 56 Mad. 634, 141 I.C. 122, 
(’33) A.M. 158. 

(u») Maharaja of Bobb’.li v, Venkataramanjulu 
(1916) 39 Mad. 265, 25 I.C. 585, (’15) A.M. 
453 ; Trimbak v. Pandurang (1920) 44 
Bom. 621, 67 I.C. 682, (’20) A.M. 103. 


S.261 

(3)-(6) 
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S. 261 But where the family had become divided in status without 

(6)-(9) a division of the property by metes and bounds, the purchaser 
of the undivided share of one of the members of the family is 
entitled to claim mesne profits from the members in possession 
thereof (x). 

(7) Right to sue for specific performance.- If the copar- 
cener who has sold his interest dies before completion of the 
sale, the purchaser is nevertheless entitled to specific per- 
formance of the agreement for sale (y). 

(8) Purchaser takes subject to equities. ~ -The alienee of a 
single co})areen(‘r’s interest takes such interest subject to all 
charges, incumbrances and liabilities, affecting the coparce- 
nary projierty or that interest (z). Thus the purchaser of the 
undivided interest of a son in joint family property takes that 
interest subject to the liability attaching to that interest to 
pay his father’s personal debts not tainted with immorality {a) 
|s.‘290j. 

(0) Right to impeach previous alienations . — See sec. 270 
(/) below. 


llludralions. 

(a) A uiul his son Ji an*- nuMubors of a joint family. A sells a certain item of the 
joint family propi'rty to (J, the sale not being for legal necessity or for payment of antece- 
dent debts, and puts C in posse.ssion. The value of the property alienated is less than the 
value of ..I’s share. 'I'lu'ro is no person interested in the joint family porpertiea except 
.1 and li. A sues B and C for possession of the property. According to a Madras de- 
cision, it is competent to tlie Court in sueh a ea.so to d(*elare that C is entitled to retain the 
property as tho jnirehaser then*of, without driving him to the necessity of filing a fresh 
suit for partition: Hamasami v. VcnkcUararna (1923) 40 Mad. 815, 75 LC. 406, (’24) 
A.M. 81. 

(b) .1 and B are members of a joint Hindu family. C is a bhauhand (relation) of A 
and B. B sells his undivided sha'o in one of the joint family properties to G. C enters into 
possession of (he whole of that property, and continues in possession for several years. 
.Subsi'ipiently .1 sties (' for exclu-.ivo possession of the property. In such a case, accord- 
ing to the Jhnnbay lulings, the proper decree would bo a decree putting A in joint 
possession with (\ le.iving A if he is not willing to continue in joint possession with C to 
lih» a suit for paitilion : Bhau v. Budha (1926) 50 Bom. 204, 96 I.C. 166, (’26) A B. 399. 
According to the Madras rulings, tho proper decree would bo one directing G to deliver 
possession of the whole property to A, and declaring that G had acquired the undivided 
mti'rest of B in the propcity with liberty to C to file a suit to have that share ascertained 
by a general partition. Tho Court may also stay execution for a fixed period to enable C 


u) :siianuminurthi v. Venkayya (VXH) 57 Mad. 
()07, 148 I.r. 1086, (-31) A.M. 364. 

(y) Bhiuiwiin v. Kruihnaji (1920) 44 Bom. 967, 

r)S I.C’. 33.'), (’20) A B. 101. 

(z) V. Ranu (1873) 11 Bcni. H C. 70; 
yarayan V. Xathaji (1904) 28 Bom. 201 ; 


VenkureMi v. Venku Redi (1927) 50 
Mad. 535, 538, 100 I.C. 1018, ('27) A.M. 
471. 

(a) (1927) 50 Mad. 635, 100 I.C. 1018, (*27) 
A.M. 471, supra. 
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to bring tho suit : iSuhha v. Krishnamachari (1922) 45 Mad. 449, 68 I.C. 869, (’22) x\.M. 112. 261 ( 9 ) 

Kandasami v. Vdayvlha (1927) 50 Mad. 320, 96 I.C. 993, (’26) A.M. 774. The decree 
would be the same in form in Bombay if tho Court held upon tho facts of the ease that 
tho purchaser should not bo allowed joint pos.scssion with A : lUmu v, Budha (1926) 50 
Bom. 204, 96 I.C. 166, (’26) A.B. 399. 

(c) A mortgages certain ancc'stral property to M. ‘Subsequent to tho mortgage a 
son is born to A. Thereafter a partition takes place between A aiul B, r-f d the mortgaged 
property is divided between them equally. M tlien sues A and B for . sale of the mort- 
gaged property. B objects to a decree again.st his half share. B'o objection must be 
overruled and a decree passed for the sale of the idioh proper* as the father was en- 
titled to the whole of tho property at the. dale of the morlQa^e : Chinnu Pillai v. Kali- 
muthu (1912) 35 Mad. 47, 9 I.C. 596. The same piineiple applies to sales : Naro Gopal 
V. Paragavda (1917) 41 Bom. .347, 39 I.C. 23, (’16) A. li. 130. 

(d) A, B and C are momb(TS of a coparcenary. A’a interest in the coparcenary 
property is sold, and it is purchased by P. B dies after the, sale. P tlum sues A and C 
for partition. P is entitled on partition not to one-half, but to one-third only, tho latter 
being .d’s share at the date of sale, i>’s ono-third share will pass to A and C by survivor- 
ship each taking one-sixth. 

(e) A, a member of a joint family, soils one of the joint properties x to B. After- 
wards A sues liis coparceners for partition, and another property y of an equal value 
is allott('d to him on partition. Is B entitled to recover property y from A ? It has been 
held that ho is. But it has bwn held that if B sells property x to (7, and a partition 
subscqu('ntly takes place between A and his coparcent'rs, and property y is allotted to 
A on partition, C is not entitled to recover property y from A, and that C’s only remedy 
is to sue B for damages for breach of warranty, the reason given being that C never 
bargained for that property. 

Privy Council rulings.- -The throe leading Privy Council cases bearing on tho 
subject dealt with in tho present section arc-— 

(1) Been Dayal v. Jugdeep Narain (1877) 3 Cal. 198, 4 I. A. 247, 

(2) Suraj Bansi Kocr v. Sheo Persad (1880) 5 Cal. 148, 6 LA. 88. 

(3) Hardi Narain v. Ruder Perkash (1883) 10 Cal. 026, 11 LA. 26. 

In cases (1) and (3), a money decree was obtained against the father, and his “ right, 
title and interest ” in a specific property belonging to the family was sold in execution 
of the decree, the decree-holder himself being tho purchaser. In both those cases, the 
purchaser obtained possession of the whole property. The cases were governed by the 
Mitakshara law as applied in Bengal, and the suit was brought by tho sons to sot aside 
the sale in its entirety on the ground that tho debt incurrcA by tho father was without 
legal necessity, and tho sale therefore was invalid and that it did not, according to tho 
Mitakshara law as applied in Bengal [s. 260], pass oven tho father’s interest in tho pro- 
perty as tho father himself could not have, according to that law, sold his interest. On 
the other hand, it was contended for tho purchaser that tho debt was contracted for 
a justifying necessity and that ho was entitled to tho whele property including tho sons’ 
interest. It was found in each case that the debt was incurred without legal necessity 
and it was held that the sale being one in execution of a docreo (as distinguished from 
a voluntary sale), the purchaser acquired the father’s interest in tho property [>?. 289]. 

But the purchaser did not acquire tho sons’ interest, for what was attached and sold 
was the “ right, title and interest ” of the father only in the property. Tho Judicial 
Committee accordingly passed a docreo directing tho purchaser tc deliver possession 
of the whole property to tho sons and declaring that tho purchaser had acquired tho 
interest of the father and was entitled to take proceedings to have that interest ascertained 
by partition. 
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Ss. Caso (2) was also gov^irnwl by the Mitakahara law, as applied in Bengal. Tha suit 

261>263 in that caso was brought against tho father for a sale of a family property mortgaged by 
him, and a decreo wa.s passed for a sale of the property. The property was put up for 
sale and was purchased by a stranger. Tho sons had before the sale objected to the 
sale on tho ground that tho debt incurred by tho father was for immoral purposes, but 
they were rcb'rred by the executing Court to a regular suit. After tho sale, the sons 
brought a suit to sot aside the sale. Tho purchaser had not entered into possession 
of the property as in cases (1) and (3). It was found that tho debt incurred by the 
fatlicr was for immoral purposes. The Judicial Committee held that the proper decree 
to bo passed was an ordor declaring that the purchaser acquired tho undivided interest 
of tho father in the, property with such power of ascertaining tho extent of that interest 
by moans of a partition as th(i judgment-debtor himself pos.sossed before the sale and 
an onh^r confirming tho pos.«cssion of the sons subject to such proceedings to enforce 
his right as tho purchaser might take. 

Tho form of the decree in eases (1) and (3) applies whore tho purchaser has obtained 
possession of tho property ; that in ca.so (2) applies where ho has not obtained possession, 
Tho subst.anco of these forms is set out in sub-sec. (1) of the present section. Their 
application is not confined to Court-sales. They also apply to voluntary or private 
sales. It will bo notoil that in cases (I) and (3), tho Judicial Committoo directed the 
purchasiT by their judgment to deliver possession of the whole property to the sons, 
though they declared that the purchaser was entitled to the undivided interest of the 
fathiT. (hi tho stnaigth of tlu'.se decisions tho High Court of Madras has held, as pointed 
out in sub-sec. (7), that the purchaser is not in any case entitled to joint possession with 
tho non-alienating coparcciners. liut tho High Court of Bombay has declined to adopt 
this extreme vu w. 


262. Position of coparcener whose undivided interest has 
been sold.— -Where the undivided interest of a coparcener has 
been sold, but tluTe luis been no partition either at the instance 
of tlie purchaser or of the other coparceners, the sale does 
not fffect the sta(n.^ of sueli cop}troen(‘T in the family, nor does 
it extinguish his right to take by survivorship the interest of 
otlier copaiwners on their death (b). Even if the other co- 
parceners sue. to set aside the sale and to recover their share of 
the projK'fty sold it does not jiormally amount to a partition. 
Whether it does or not depends on the form of the plaint and 
the relief ^nunted (c). 

See ill. (d) to s. 2GI, nt p. 313. 


263. Eiglits of mortgagee from a coparcener.— (2) The 
])rinci])l(‘s laid down in .s. ‘2()1 above apply mutatis nitdandis 
to a inortgapoM' of joint family ])roperty from a coparcener. 
AVlien a mortgage executed by a father for himself and an only 
minor sou was found to l)e not bindi.>ig on the joint property 
and when another son was borji at the time of suit, the 


(M (Oirhiujitpa \. yiin,l<t}ui (IMIT) 21 797, 

.su.l 

(e) Chiftkilkiynda Ramniblarai/a Sastri Cana- 


palhi Hnja Venkata Appalulanarasimha 
Mad. 405, 18S I.C. 700, (’40) 

A.M. 217 
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mortgage is binding on a half-share and not merely one- 
third-share (d). 

{2) Where a coparcener mortgages a specific property 
belonging to the joint family or his undivided interest in such pro- 
perty, that property may, at a partition between the coparceners 
be allotted to another coparcener subject to the mortgage (as a 
part of the partition arrangement) or the latter takes the 
property free from the mortgage. In the former case the other 
coparceners have in effect obtained the equity of redemption 
only and are liable in the first place to the mortgagee who may 
sue them on the mortgage (e). In the latter case the mortgagee 
is entitled to recover his claim out of the substituted property 
which falls to the share of the mortgagor at the partition unless 
the partition is unfair and in fraud of the mortgagee (/) ; and 
may follow it in the hands of a subsequent transferee unless the 
transfer is shown to be without notice (ff). In a proper case 
the partition may be reopened (h). 

264. Renunciation by coparcener of his share.- (i) A 
coparcener may renounce his interest in the coparcenary 
property in favour of the other coparceners as a body but not 
in favour of one or more of them (i). If he renounces in 
favour of one or more of them the renunciation enures for the 
benefit of all other coparceners and not for the sole benefit 
of the coparcener or coparceners in whose favour the renuncia- 
tion is made (j). 

(2) In a Bombay case, it was held that where X 
has two sons A and B and A has a son C, and B has a son 
D, a release by A of his interest in the coparcenary property 
in favour of his father X enures for the benefit of all the other 
coparceners including A’s son C (k). In a later Bombay case, 
the facts were these : A had two sons B and C, C had a son 


(d) Sree Rajah Vasi Reddi Hala'ihandrasekhara 

Varavranad Bahadur Marine Sultan Guru 
V. Lakshmi Naranmham & Ors. (1940) 
Mad. 913, ('40) A.M. 691. 

(e) Atmaram Rao v. Bhupandranath (1941) 

677, Jt)4 I.C. 537, (’40) A.N. 149 
n940) M.L.J. .365. 

(/) Mathia v. Appala (1911) 34 Mad. 175, 6 I.r. 
991 ; fivjnalh Lall v. Ramoodeen (1873) 1 
I. A. 108, 21 W. II. 233 ; Bern Chnnder v. 
Thako Moni (1893) 20 Cal. 533 ; Shaheb- 
lada V. Rilli (1908) 35 Cal. 388 ; Amolak 
V. Chandan (1902) 24 All. 483 ; Naqendra 
V. Pyari Mohan (1916) 43 Cal. 103, 30 
I. C. 420, ( 15) A.C. 330. 

Kharag Narain v. Janki Rai (1937) 16 Pat. 
230, 169 I.C. 906, (’37) A.P. 546. 


(/t) Lakshman v. Gopal (1899) 23 Boin. 385. 

(i) Peddayya v. Ramalingam (18^8) li Mad. 
406. Blit Hee Sudarsanam V. Narsimhulu 
(1902) 25 Mad. 149, 156, .and compare 
Appa V. Ranga (1883) 6 Mad. 71, where 
Uieie was no renunciation in fact. 
ij) Chandar v. Dampat (IBdi) 16 All. 309; 
Anandarao v. Vasantha Rao 17 M.LJ. 
184 (P.C.) : Subbanna v. Balasubba 
Reddi (pm) Mad. 610 (F.B.). 

{k) Wasantrao v. Anandrao (1904) 6 Bom. L. R. 
925, 947, affirmed on appeal to the P.C. 
sub nomine Anondmo v. V asantrao {\Q07) 
9 Bom. L. R. 595. See Shiiajirao v. 
Vasantrao (1909) ?3 Bom. 207, 2 I. C. 249. 
Contrast Periasami v. Periasami (1878) 
1 Mad. 312, 6 I. A. 61. 


Ss. 

263,264 
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Ss. ]), C was of weak intellect ; he lived separately and his 
264, 265 f*|,ther alhjtted to him property X being part of the joint family 
f)roperties for liis maintenance. After A’h death, B entered 
into ])oss(\s,sio/i of properties Y and Z being the rest of the 
joint fmnily ])roperties. Afterwards D sued his uncle B and 
liis fatluT C for partition. C died pendir)g the suit. It was 
held that all tlie three properties should be thrown into liotch- 
potch {Old divided equally between B and D (1). Both these 
decisions were alFirmed on appeal by the Judicial Committee. 
No assigmiumt of a cosharer's Intercast in actionable claims 
is necessjii’y wh(‘n he retires from the membership of the family 
liusiness and renounces his share therein (in). 


IJliislration of svb-sfc. ( 2 ). 

.1, /?, C and />, four Jliudu hrotherfl, <aro meinbor.s of a joint family. A and B exo- 
( uto a niin^ n nounciii.o tlicir int^a-ost in tho joint property in favour of C alone. Sub- 
K(‘((ut'nlly (! siu 8 1) for partition of tho joint propcity, and claiins three-fourths of the 
property. A<'eor(linu to th(' Madras High Court, U i.s entitli-d to thn^e fourths and D 
IS i‘ntit](‘d to onedouiD). According to tho Allahabad ili^h Court, tlio renunciation 
hy A and 11, though made m favoui of C alone, enures for the beiielit of bs)th C and D 
and tiio property sliould bo divid(‘d equally between C and J). 

Siurnidcr of share.- Mann .says; “If any ono of tlie brethren has a eompotonce 
from his own occupation, and desires vof (he, property, ho may Imi debarred from his share 
hy giving him a tribe in lieu of maintenance.” Relying upon this passage, tho High 
Court of iMadras says that if a renunciation can be made in favour of tlie other copar- 
ceners as a body, thoro is no reason why it cannot bo made in favour of one of them who 
alone may need such lielp. 


265. Insolvency of manager, father or other coparcener.-- 
(/) insolvency of nianayer not being the father of the other co- 
parceners. Oil th<‘ insolvency of the manager of a joint Hindu 
laiuily gov(',nied by the Mitakvshara law, there vest in the 
Onicml Assignee or lleceivcr - 

(ji) the sejiarate property of the insolvent manager and his 
undi\'ided interest in the joint family property ; and 

(b) Tinder the Presidency-Towns Insolvency Act the 
])<iwer which the manager of a joint Hindu family has to 
aliiMuite the (Mitire joint family property including the inter- 
ests of tlie minor coparceners for debts incurred on behalf of 
the iamily ( 22 ) [ill. (a)]. But under the Provincial Insolvency 
Act there is no provision to vest the right to sell joint family 
property in tlie Ollicial Heceiver (o). The following decision of 


(l) Mu hind V. BalkrUhna (1927) 54 I. A. 41.5, 

62 Bom. 8, 105 I.C. 703, (’27) A.VC. 221. 

(m) Briimohan v. Mahabeer (1936) 63 Cal. 191. 
(w) lianijayya v. Thanikachaila (1896) 19 Mad. 

71 [('Idor lirotlior manager]; Bardamal 


V. Aranrayal (1897) 21 Bom. 205 [uncle 
manager] , Nunna v. ChidarahoyiM (1^03) 
26 Mad. 214 [elgW nnc’es manager®], 
(c) .Von Ilamasastrulu v. Teluquntla Balkrithna 
Boo (1943) Mad. 83, 203 I.C. 607, (’42) 
A.M. 682 (K.B.). 
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the Patna Court (p) may require reconsideration. The Calcutta S. 265 
High Court with great hesitation but having regard to the 
decisions existing at the time has held tliat such power vests 
in the Official Eeceiver, but subject to any rcstric-tioji attaching 
to the property existing before it vests in tlie Official 
Assignee or Eeceiver ( 5 ). This case may also require consideration. 


(2) Insolvency of father .— the insolvency of the 
father of a joint Hindu hxmily governed by the Mitakshara law, 
there vest in the Official Assignee or Eeceiver — • 

(a) The separate property of the insolvent father and his 
undivided interest in the joint family property ; and 

(b) The power which the father has to alienate the 
joint family property including tlie interest of his sons therein 
for paying his antecedent debts not contracted for an immoral 
purpose. In cases governed by the Presidency-Towns Insol- 
vency Act, 1909, this power vests in the Official Assignee 
under sec. 52 {2) of the Act (r). It docs not pass by survivorship 
to the son and it may be exercised by the Official Assignee 
or by tlie Eeceiver after the father’s death (,s). As to cases 
governed by the Provincial Insolvency Act, 1920, a Full Bench 
of the Madras High Court has recently held relying on the Privy 
Council decision in Sat Narain v. SriKishan [in (r)] that the 
power does not vest in the receiver (i). The following decisions 
(u) of other courts were decided before the Privy Council deci- 
sion and may have to be reconsidered. In one case the 
Nagpur High Court referring to the Privy Council decision 
merely followed the former decisions of the High Courts. 


(l>) BhoUi Vrami v. Ramkutmr (1932) 11 Pat. 
399, 139 r. C. 31, (’32) A.P. 231. As to the 
rights of the Official Assignee to sue on 
contracts entered into tv the manager, 
see drev v. Walker (1913) 40 Cal. 523, 
IS I.C. 753. 

(5) Indu Bala Da see v. Bakkeshwar Banern 
(1937) 2 Cal. 675, 172 I.C. 914, (’37) A.C. 
517. 

(r) Official Assimee of Madras v. Bartv'handra 
(1923) 46 Mad. 54, 68 I.C. 898, (’23) A.M. 
55 ; Sdlamulhu Sercai, In re (1924) 47 
Mad. 87, 80 I.C. 108, (’24) A.M. 411 
[F.B.l ; Sat Narain v. Sri Kishen U935) 63 
T.A. 384, (1930) 17 Lah. 644, 38 Bora. L.K. 
1129, 164 I.C. 6, (’36) A.PC. 277: 
Balusami, In re (1928) 51 Mad. 417, 112 
I.C. 541, (’28) A.M. 735 [F.B.l: (1903) 
26 Mad. 214, sufra [Indian Insolvent 
Act, 1848, s. 301. 

(«) Fakirchani v. Motichand (1883) 7 Bom. 


438 [Ind. I. Act, 1848, s. 7 applied]. 

(!) Nori Rairuisastrulu v. Telvgumla Baikrithna 
Rao Ors. (1943) Mad. 83, 203 I.C. 507, 
(’42) A.M. 682 [F.B .] \Vimpaksha Reddi v. 
Chanalal Sira Reddi (1944) Mad. 212. 

(w) Anand Pralash v. Narain Das (1931) 53 
All. 239, 135 I.C, 119, (’31) A.>V 162 
[F.B.l ; Bauxin Das v. Chiene (1922) 44 
All. 316, 64 I.C. 976, (’22) A.A 70 ; Om 
Prakash v. Motiram (1926) 48 All. 400, 
94 T.r. 175, (’26) A.A. 447 ; ftam Ohulam 
V. Kailash (1930) 52 All. 493, 127 I.C. 
584, (’31) A.A. 59 ; Khemchand v. Nara- 
pandas (1925) 6 La>*. 493, 89 I.C. 1022, 
(’26) A.I.. 41 ; Bishwanath Sao v. 
The Official Rereiter (1937) 16 Pat. 60 
[F.B.l, 167 I.C. 705, (’37) A.P. 185; 
Jansa v. Ramkrisiria (1937) Nag. 512, 
168 I.C. 89r), (’37) A.N, 31 , Siddheswar 
Nath V. Drokali Dm (1934) 9 Ltic’i. S04, 
147 I.C. 04?, (’34) A.O. 1. 

(r) Laxminarayan v. Dinkar (1948) Nag. 890, 
205 r.C. 279. (’4?) A.N. 101. 
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In Sat Narain’s case (w) which was a case under the 
Presidency-Towns Insolvency Act, it was held that the interest 
of the son did not vest in the Official Assignee, although under 
sec. 52 (2) of that Act, or in some other way, the entire joint 
family property including the son’s interest therein may be 
made available for the payment of his personal debts. 

(c) As tlic interest of the son does not vest in the Official 
Assignee or Receiver, it may be attached even after the 
insolvency of the father by a creditor of the father in execu- 
tioii of a decree obtained by him against the father or 
against the father and son in respect of a personal debt of the 
latlier, unless it has been previoiLsly sold by the Official 
Assignee or Ibn^eiver, and leave of the Insolvency Court is 
not nec(!ssary for attachhig the son’s sliares (x). After attach- 
ment the Official Assignee or Keceiver cannot exercise the 
power ol sale as the father himself could not have done so 
[ill. (b)|; se(^ s. 21)5 ('^). Where the son’s share is attached 
a{t(‘r the insol v(iiicy ol the father, the proper procedure is to 
(‘any out exe(nition procei^dings in combination with the 
Official Assign(M) or Keceiv(;r so that the entire property may 
be sold at t\u) same time to the benefit both of the attaching 
creditor and the father’s creditors (?/). 


(d) As in the ca.se of the father, so in the (^.ase of the 
Ollicia.1 AssigiKH} and Iteceiver, the power to sell the son’s 
share for pa\'ing the father’s debts subsists if at all only so long 
as the iamily nmiains joint. After partition the Official 
Assignee! or Jleur.iver cannot sell the son’s interest as the father 
himself could not have done so [s. 295 (4)]. It has accordingly 
men held tliat if the son sues the fixther for partition of joint 
pending the insolvency of the father, the 
t)llicial AssigiKH! of Receiver cannot sell the son’s share. The 
institution of a suit for partition puts an end to the joint family 
status [s. 325 ( /)] a,nd with it, to the right also of the father to 
sell his son s snare lor his debts, and as a result, extinguishes 
the right (even it it can pass otherwise ) also of the Official 
Assignee or Receiver to sell the son’s share for the father’s 


(ic) 

(r) 


(1023) 52 [.A. 22, 6 Lali. 1, 84 I C 8g 
•ir.P 'eve'.si,tp (1922) 3 In 

329. (,9 I.C. 483. (’23) A.L. I fF.li 
Arunncnalamv. Sabnratnam(l93Q) Mad. 58 


(y) (1926) 48 All. 343, 92 I.C. 309, (’26) A. A. 

262, supra [Prov. I. Act] ; (1926) 49 Bom. 
785, 89 I.C. 996, (’25) A.B. 416, supra. 
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debts {z). But though the Official Assignee or Receiver cannot 
sell the son’s share after the institution of a suit for partition, 
he can institute a suit against the son for realizing debts due 
to the father’s creditors and enforce the decree in such suit 
by selling the son’s share or he may apply to be joined as a 
party in the son’s suit for partition and by proper procedure 
can obtain a decree which he can execute against the son’s share 
(a) (ill. (c) ]. 

(3) Insolvency of other coparceners - On the insolvency 
of any other coparcener, his separate property and his interest 
in the joint family property rest in the Official Assignee or 
Receiver and are available for the benefit of his personal 
creditors (b). But the creditors of the insolvent’s father are 
not entitled to priority over those of the insolvent (c). The 
purchaser of the undivided interest of the insolvent coparcener 
from the Official Assignee is like any other private purchaser 
and is not entitled to mesne profits prior to a suit for partition (d). 

Jlhsf rations. 

(a) A, his minor son S, and his minor brother B, constitute a joint family. A 
is the manager of the family, A is adjudged an iuvSolvent on the petition of his personal 
creditors as well as creditors of the joint family business. The Official Assignee sells a 
house belonging to the family to J, including the interests of S and B therein. The 
sale will pass the interest of xV, if the personal debts contracted by A were not for an 
immoral purpose, the reason being that a father has the power to dispose of his son's 
interest in joint family property for the payment of his debts not contracted for immoral 
purposes, and this power vests in the Official Assignee on the insolvency of the father. 
The sale also passes the interest of B in the house, the reason being that the manager of 
a joint family has power to alienate the family property including the interest of minor 
coparceners therein for family purposes, and this power vests in the Official Assignee on 
the insolvency of the manager; see Rangayya v. Thanihichalla (1896) 19 Mad. 74 ; 
Nvnna v. Chidaraboyina (1902) 26 Mad. 214 ; Official Assignee of Madras v. Ramchandra 
(1923) 46 Mad. 54, 68 I.C. 89S, (’23) A.M, 55. 

(b) A and his son constitute a joint Hindu family. A is adjudged an insolvent 
on the petition of his personal creditors, and a Receiver is appointed of his property. 
The family owns five immoveable properties of which two are sold by the Receiver. 
Afterwards one of A’s personal creditors who had obtained a decree against A and his 
son attaches the son’s share in the remaining three properties in execution of the decree. 
The attachment is valid and the creditor is entitled to sell the son’s share in these 

541, (’28) A.M. 73.-) (F.H ], supra. 

(6) Nunna v. Chidaraboyina (1903) 26 Mad. 
214, 221 ; Lakshm'inan Chettiar v. .V/t- 
nirasa fyenyar (1937) Mad. 203, 166 I.C. 
378, (’37) A.M. 131. 

(c) Pr. N. Sm. Chockalinqatn CheUiar v. Offinal 
Assvpiee of Madras (1943^ Mad. 603, 
206 I.C. 482, 69 J.A. 158, (’43) A.I’C. 
15. 

(d) Venkatarayvdu v. Sii aramakrishnayya (1P35) 
58 Mad. 126, 153 I.C. 368, (’34) A.M. 676. 


(z) lialusami Ayyar, In re (1928) 51 Mad. 
417, 112 I.C. 541, (’28) A.M. 735 [F.B.] ; 
Krishnamurthy v. Sundaramurlhy (1932) 
55 Mad. 558, 138 I.C. 225, (’32) A.M. 381 ; 
Sat Narain v. Sri Kishen Das 63 I. A. 384, 
17 Lah. 644, 38 Bom. L.R. 1129, 164 I.C. 6, 
(’36) A. PC. 277. This case overrules the 
contrary decision of the Full Bench of the 
Allahabad Hi^'h Court, in Bankey Lai v. 
Durga Prasad 53 All. 868, 135 I.C. 139, 
(’31) A.A. 512, on this point. 

(a) (1927) 61 Mad. 417, 443, 467-468, 112 I.C. 


S.26S 
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S.265 {)roperti(»s in execution of his decree and apply the salo proceeds in payment of the judg- 
ment debt. The Ivoceivcr has no right after the attachment to sell tho son’s share in 
tlioso properties for the benefit of tho general body of A’s creditors (dl). 

(c) A aiul his sons constitute! a joint Hindu family. A is adjudged an insolvent 
on th(! p('tition of his personal creditors, and his property vests in the Official Assignee. 
I\!nding A’s insolvency A'a sons institute a suit against A for partition of the joint family 
properti('s. Tlu; Official Assignee eannot, after the institution of tho suit, sell the son’s 
share's in tlie joint family pr<){)crties, though he may seize them in execution of a decree 
that he may obtain against them in a regular suit to bo filed by him against the sons in 
respi'ct of the father’s fields : Balusami Ayyar, In re (192S) 51 Mad. 417, 112 l.C. 541, 
(’2.S) A.M. 755 [F.'ll]. If tho Official Assignee or Ilcceiver himself files a suit for partition 
against (he, sons after the insolvency of tho father, and allows a decree to bo passed 
allotting separate shares to the sons, and tho sons take possession of their shares, ho 
cannot aftet wards apply to s<‘ll those shares for the benefit of tho father’s creditors: 
T njamh shur v. Uahu Jlasn/il (1950) 5 Luck. 248, 123 I.O. Of, (’30) A.O. 30. 

Insolvency Acts— See Indian insolvent Act, 11 an<l 12 Mit., c. 21, ss. 7 and 30 
fropt'ah'd I ; I ’residency-ToAvns Insolvency Act, 1900, s. 2 (e), and ss. 17, 23 and 52; and 
Provincial Insolvency Act, 1920, s. 2 (d), and ss. 28 and 37. 

Joint Possession.- According to the Madras High (Viiirt tho Official Assignee is 
('utdlcd, on the insolvency of any coparcener, to joint possession with the other 
coparceners (c). [(^mtrast s. 2(>ll. 

Sat Naraln V. Beliari Lai (/).— In order to understand the exact point of tho deci- 
sion in *SV/V A'/rm/a’s ease, it is important to note tlui relevant sections of tho various 
enact nients relating to thi! law of Insolvency in Jnflia. Under section 7 of tho Indian 
InsolviMit Acl, 1<S48, “all tin! jeal and personal ('sl.ate and eilects” of tho insolvent, and 
all his “ fill lire ('state right, tith', interest and trust ’’ in or to any ri'al or personal estate or 
elTi'cts v('st in tlu' Official Assigm^f!. 8c('ti<ui 30 of the Act provides that all “ powfsrs ’’ 
\(!stc(l in (he Insolvent which lu! might l.iwfiilly ('xocuto for his bonofit shall lie vested 
in (he Ollu'ial Assigiu'c*. S 17 of the Presuh'iicy-Towns Insolvency Act and s. 28 (2) of the 
Provincial Insolvi'iiey Act correspond with s. 7 of tho Indian Insolvent Act. 8. 52(2)(b) 
of the Prc'-fidcncy-’rowns Insolvency Act conrsponds with s. 30 of the Indian Insolvent 
Act. 'rheu' IS no siu'h sf'ction in the Provincial Insolvency Act. S. 2(o) of tho Presi- 
(h'ney-’J'owns Insolvi'iu'y Act delini's “property ” as including “ any property over which 
or the profits of which any pi'rson has a disposing jiowor which ho may exercise for his 
own la'iiclit.” S. 2(7) (d) of tho Provincial Insolvency Act defines “ property ’’ in exactly 
1 he sanu' tei ms. Prior to the (fi'clsion in Sat Narains cas(! there was a conflict of opinion 
m India wlu'ther on tlu! insolvi'iu'y of a Hindu father the. share itself of his son 
vestc'd in tlu' Official Assignee! for the benefit of tho general body of tho father’s creditors 
or nu'rely the jiower which the father has of selling tho joint family property for the 
payment of his anteeedc'iit (h'bts not tainted with immorality. Tho High Court of 
Hombay in a ('ase under the Indian Insolvent Act held that tho son’s share itself vested 
in the Oflicial Assignee (g). The High Court of Madras, however, held in cases under 
that Act and tho Presidency-Towns and Provincial Insolvency Acts, that there is no 
vesting of the son’s share but a vesting nu'rely of tho power to sell (A). In Sat Narain's 
caso tho Judicial Committee held that tho share itself of the son did not vest in tho 

ig) Fakrichandy . Motichand (ItfSkj 7 Bom. 438. 

(A) Nunna v. Chidaraboyina (1903) 26 Mad. 
214 [Ind. I. Act] ; Official Assigrtee, 
Madras v. Ramchandra (1923) 46 Mad. 
64, 68 l.C. 898, ('23) A.M. 55 (Pr. T.I. Act]; 
StdlamtUhu, In re (1924) 47 Mad. 87, 
80 l.C. 108, (’241 A.M. 411 [F.B.] fPr 
T.I. Act] ; Sunkaranarayan v. Rajamnvi 
(1924) 47 Mad. 462, 83 l.C. 196, (’24) 
A.M. 650 IProv. I. Act]. 


(ill) v. Onf ala i (192s) jl Mail. 

312, (’28) A.M. 4 79 The decision Is not 
correct with respect to the first two Items. 
(«) Offinal Assignee v. Ramchandra (192:i) 
46 Mad. 64, 68 l.C. 898, (’23) A.M. 55 , 
Venkatram v. Chokkier (1928) 51 Mad. 
567. 109 l.C. 616, (’28) A.M. 531. 

(/) (1925) 52 I.A. 22, 6 Lah. 1, 84 l.C. 883, 
(’25) A.PC. 18, rovorsing BeharUal v. Sat 
Narain (1922) 3 Lah. 329, 69 l.C. 486, 
('23)A.L.l. 
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Official Assignee, observing at the same time that the joint family property might bo 
made available for the payment of the father’s debts under s. 62 (2) of the Presidency- 
Towns Insolvency Act. As to cases in which it was held that upon the insfdvoncy of the 
father the share itself of the son vested in the Official Assignee, their Lonlships at p, 27 
said as follows : — 

“ That means that when a Hindu, who happens with his sons to constitute a joint 
family subject to the law of the Mitakshara, is adjudged an insolvent under the Presi- 
dency-Towns Insolvency Act, 1909, not only his own rights but aii the rights and 
interests of his sons who are his coparceners in joint family property vest in the Official 
Assignee by virtue of the adjudication alone. That is a startling proposition,” 

And later on at p. 33 their Lordships said 

“ If their Lordships had to constiue s. 7 of the 11 and 12 Viet., c. 21, they would 
doubt that the Imperial Parliament sitting at VVi'stminster in passing the 11 and 12 
Viet., c. 21, ever contemplated or intondi'd that ‘the real and personal estate of such 
petitioner ’ which a court might order to bo vested in an Official Assignee, or a right to 
sell it for the debts of a Hindu father, might bo held to include or should include the 
unpartitioned separate interest of a Hindu coparcener, who was not a petitioner, in the 
immoveable property of a joint family.” 

The point for decision in Sat Naraiti'^ case was whether on the insolvency of a 
father of a joint Hindu family, his son was entitled to maintain a suit for pre-emption 
with respect to a certain house which belonged to the joint family as “owner” of a 
contiguous and dominant tenement. If in addition to the father’s interest in the 
tenement the son’s interest also vested in the Official Assignee under the Presidency- 
Towns Insolvency Act, the son could not bo regarded as an owner of the tenement and 
he would not therefore bo entitled to maintain the suit. But he would be so entitled if 
his interest did not vest in the Official Assignee. Their Lordships of the Privy Council 
held that the son’s interest did not vest in the Official Assignee and that the son was 
entitled to maintain the suit. The ground of the decision was that the only property 
that vested in the Official Assignee was the “ property ” of the insolvent, and that the 
son’s interest was not the “ property ” of the insolvent father within the meaning of 
s. 2 (d) of the Act, as the wording of that section contemplated only an “ absolute and 
unconditional power of disposal,” which a father’s power is not, as it depends upon 
the existence of debts liable to be satisfied out of the son’s share. 

But though the son’s interest in joint family property may not be the “ property ” 
of the insolvent father within the meaning of the Presidency-Towns Insolvency Act and 
may not therefore vest in the Official Assignee, the question still remains whether the 
capacity to exercise the power which the father of a joint family has to alienate the whole 
coparcenary property including his son’s interest therein for payment of his antecedent 
debts vests on his insolvency in the Official Assignee. The answer to this question 
depends on a consideration of s. 17 and s. 62 (2) (b) of the Presidoncy-Towns Insoivency 
Act, Under s, 17 when a person is adjudicated insolvent, his “ property ” vests in the 
Official Assignee and becomes divisible among his creditors. S. 62 (2) (b) declares that 
“ the property of the insolvent ” shall comprise the following particulars, namely, “ the 
capacity to exercise and to take proceedings for exorcising all such powers in or over 
or in respect of property as might have been exorcised by the insolvent /or his own benefit 
at the commencement of his insolvency or before his discharge.” The combined effect 
of these two sections is that on the insolvency of the father of a joint Hindu family, the 
capacity which the father has to exercise the power to alienate the whole coparcenary 
property including his son’s interest therein for payment of his antecedent debts not 
incurred for illegal or immoral purposes vests in the Official Assignee, It has accordingly 
been held by the Privy Council that when at the commencement of his insolvency a 

11 
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Ss. father haa the power to enforce hy sale of the whole joint family estate the pious obliga- 

265,266 tions of his sons to discluirgo out of their interest his then existing untainted antecedent 
debts, the capacity to exercise that power for the benefit of the inmJrent vests in the Official 
Assignee after adjudication, whatever may bo the technical effect of the adjudication 
upon the coparcenary in other respects. Tlie Official Assignee, therefore, may sell the 
whole coparcenary propcTty, as lie could have done before the decision in Sat Narain'a 
case, for payment of such debts (/). The Provincial Insolvency Act, however, does not 
contain any jirovisioii corresjionding to sec. 52 (2) (b) of the Presidency-Towns In-solvency 
Act. 


Suvmary. — Vo sum up, the prisition appears to be that the Privy Council have 
lield (1) that on the adjudication of the father the interest of the son in the joint family 
property does not vi^st in the Official Assignee, but (2) that the father’s power to sell 
the son’s inten^st in the joint family property for debts which are not immoral or illegal 
can bo exercised by the Official Assignee. Both the Privy Council decisions wore under 
the Presidf'ncy-'l’owns fnsolvency Act, but as their Lordships in the later case approved 
of the (h'cisions under the Provincial Insolvency Act, the same view would probably be 
talc(‘n by the Pi ivy Council under that Act. 

{4) Two or inorp nienibors of a joint family may be 
adjudiea-ted insolvents on a single petition if they are liable on a 
joint debt and ha\ e committed a joint act of insolvency, but 
the joint family as such cannot be adjudicated insolvent (j). 

266. Joint family firm—Minor—Insolvency. A minor 
member of a joint family firm cannot as such be adjudged an 
insolvent (i'). 


A Hindu (lies leaving a busiiu'ss. On his death tho business descends to his five 
sons, J , B, ( \ I) and K. K is a minor. The firm is unable to pay its debts. A, b,C and 
D limy be adjudgf'd insolvents, but not A’, as A' is a minor. This proceeds on tho rule 
of l^higlish as well as Indian law that an infant })artner cannot be adjudicated an 
in.solvcrit (/), Put though A’ cannot be adjudged an insolvent, the Official Assignee 
succeeds on tlu' insolvency of A, B, C and D, the managing members of tho joint family 
firm, to the right of a manager to alienate the joint family property including the share 
of minor copana'iuTs for tho payment of debts incuiTed in the course of tho business (m). 


The above observations apply only to an ancestral business. A different rule applies 
when a new business is starU'd by tho adult members of a joint family after the death 
of the ancestor. In such a ease tho matter rost.^ purely on contract with the result that 
on the insolvency of .1, B, C and /), the Official .Vssignee does not succeed to tho rights 
of a manager of a joint family firm, but gets a right merely to recover the minor’s share 
for the benefit of tho creditors of tho partnership, if tho minor was admitted to the 
benefits of the partnership within the meaning of sec. 247 of tho Contract Act (n). 


(i) iiat V Sii Kaiyii Jhts (192(1) 7 

J.ali. 37(1, Si) [ ('. DDii, (’■_>;,) a.L. 416, 
lialiisii7ni Ayinir, hi re (ll)2S) 51 Mad’ 
417, 112 I.C. 541. ('2S) A.M 73.5 [F.!!.]. 

(;) Miihabxr hramd I'aifdnr v. lUim Tahal 
Mandar (1937) 10 Fat. 724, 172 I.C. 737, 
(’37) A P. 6(35 ; Poholo v. Ihnant 
Ham I.L.H. 1941 Lah. 55, 92 I.C. 532. 
{k) Sain/asi Chaian v. Asi/IcaA ( 1915) 42 Cal. 225, 
26 I.C, 836, {'15) A.C. 482 ; Hnnsraj 
In re (1883) 7 Pom. 411, 413. See alt^o 
\obodeep Cfiiinder, In re (1886) 13 Cal. 68 
(/) (1915) 12 Cal. 225, 26 I.C. 836, (*15) A.C. 


482, sufun. 

(m) Nmina v. Chidaraboj/ina (1903) 26 Mad. 214, 

but see 42 Cal. 225, 233-240, 26 I.C. 
836, (’15) A.C. 482, aupra . Mt. Champa v. 
Official Receiier, Knraehi 15 Lah. 9, 

144 I.C. 636, (’33) A.L. 901 ; Bhola Prasad 
V. Ramkvmar Marwari (19^2) 11 Pat. 399. 
139 I.C. 31, (’32) A.P. 231. 

(n) ^anyasi Chtxran v. Krishnadhan (1922) 49 

I.A. 108, 49 Cal. 560, 67 I.C. 124, (’22) 
-4. PC. 237 (business not ancestral but 
new-_oa9e Roverned hy Contract Act, 
s. 247 and decided under that sectlonL 
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It is well established that a minor cannot be a ’partner, but he may bo admitted to 
the benefits of a partnership between the adult members in respect of a neio business 
started by them, in which case the minor’s share in the property of the firm is liable 
for the obligations of the firm. See notes to sec. 234, “ New business,” at p. 260. 

VI.-SETTING ASIDE ALIENATIONS. 

267 . Setting aside gifts.— A coparcener, according to 
the Mitakshara law, cannot make a gift of the coparcenary 
property, not even of his own interest in the property [s. 258]. 
Therefore, where such a gift is made, and it is ol>jected to by 
the other coparceners, tlie Court will set aside the gift in its 
entirety. The gift is not valid even to the extent of the donor’s 
interest in the property [s. 270, sub-sec. (i), ill. (a)]. 

The above rule does not apply to gifts by father of ances- 
tral property to the extent mentioned in secs. 225 and 226. 

268 . Setting aside sales and mortgages— Bombay , Madras and 
the Central Provinces. ~(1) Where a member of a joint family 
governed by the Mitakshara law as administered in the 
Bombay and Madras Presidencies sells or mortgages more 
than his own interest in the joint family property, the aliena- 
tion not being one for legal necessity [s, 242] or for payment 
by a father of an antecedent debt [s. 295], the other members 
or persons to whom their interests in the property have passed (o) , 
are entitled to have the alienation set aside to the extent 
of their own interests therein (p). The alienation cannot be 
set aside in its entirety, for according to the law as prevailing 
in Bombay and Madras, a coparcener can alienate his own 
interest in the joint property. If any coparcener has consented 
to the alienation, the alienation will bind his interest also 
[s. 242 (3)1 

(2) Equities on setting aside alienations. — Where an 
alienation is not for legal necessity or for payment of an 
antecedent debt, and it is set aside at the instance of the 
other coparceners as regards their shares, there is no equity 
entitling the alienee to a refund of a proportionate part of the 
purchase-money in respect of those shares (q). And it has 
been held that even if a suit is brought by the sons for a parti- 
tion and for setting aside an alienation made by their father, 
the sons are not, as a condition to recovering their share of 
the property, under a pious obligation to refund to the alienee 
their share of the consideration received by the father. The 

(o) Alla Venkataramanna v. Palacherla Man- v. YcUappa (19:^8) 5‘i Bom. 307, 109 I.C. 

gamma (1944) Mad. 867. 532. (’28) A.B. 160. 

(p) Marappa v. Rangasami (1900) 23 Mad. 89 ; 

Naro Paraoowda (1917) 19 Bom. L.R. (q) Virabadra v. annuenlcata (1899) 22 Mad. 

69 ; 39 I.C. 28, (’16) A.B. 130 ; Ramappa 312. 


Ss. 

267.268 
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Ss. ground of tlie decision is that the pious obligation to pay the 
268, 269 father’s debts attaches only to a debt existing at the date of the 
suit, and that the consideration received by the father from the 
alienee is not in the first instance a debt due from the father ; 
it becomes a debt only when the alienation is set aside and a 
decree is ol)tained by the alienee against the father for failure 
of consideration (r). [See the cases cited in sec, 209 (2)]. 

Equities on setting etside alienations .- — The rule that a coparcener cannot make a gift 
f)f Jii.s share rani]A)t bo ovadod by making a sale at a grossly inadequate price (a'). As to 
hew the ('qnitios sliouhl be worked out if the transaction amounts in effect to a gift, see 
the underni(aition(‘d case (1). 

Improvements made hy alienee.— Sao sec. 185 [Equities on setting aside alienation 
by widow], and the undcriiKintioned case (n). 

Mesne profits on setting aside alienation.— Whoro an alienation is set aside under 
this section, anil the purchaser is in possession, he may bo required to pay mesne profits 
from tlie date on which the sale is repudiated by the other coparceners, but not from 
the date of sahs tlie sale biung valid until it is repudiated (v). 

269. Setting aside sales and mortgages— Other Provinces.— 
(i) WJiere a member of a joint hiduily governed by the 
Mitaksliara law as administered in Bengal and the United 
Provinces sells or mortgages the joint family property or 
finy foriion thereof without the consent of his coparceners, 
Ithe alienation is liable to be set aside wholly unless it was for 
'.legal necessity [s. 242], or for payment by a father of an 
lantecedent debt [s. 295], and it does not pass the share even 
of the alienating coparcemer. The result is that if the aliena- 
tion is neither for legal necessity nor for the payment of an 
anteccdleiit d(!bt, the other coparceners are entitled to a 
declaration that th(^ alienation is void in its entirety (w). Even 


(r) .^nnirayi v. Kujiiiuswiitni{l{yzi) A i Mad. 801 
04 I.C. (il)H (’21) A.M. 447 ; rolavarapa, 
Lingayya tfr Or$. v. Vupputiisi Ptninayya 
.fr Ors. (UU2) Mad. 602, 108 1.4’. 688, 
(’42) A.M. 183, ll-’.ll.l 

(«) KoUala V. I'ulmit (1904) 27 Mad. 162; 
Vfukntnpathi v. Pnppia (1928) 61 Mad 
824, 113 I.O. 168. ('28) A.M. 788. 

(0 (1928) 61 Mad. 824, 113 I.C. 158, (’28) 
A.M. 788, svpra. 

(u) Uomappa v Yt-lluppa (1928) 52 Bern. 807, 
109 I.C. 632, (’28) A.B. 150. 

(r) Itamifdmi \. Vndataraim (1923) 46 Mad. 
815, 8’22, 75 I.C. 406, (’24) A.M HI; 
(hmyubxmn v. Va^al)h(^^IS (1924) 48 

Bom. 428, 432, 87 I.C. 703, (’24) A.B 433. 
^tv) Sadabart I'rasad v. Poolbash Kofr (1SC»0) 
S Bent;. I..K. ! F. B ) 31 [mortpaK'i’l ; Mad/io 
Parshiid V. Merhbnn Singh (1891) 18 Cal. 
157, 17 l.A. 194 ['<alo] ; lUitnobwd J)ns v. 
.\aram Lai (1893) 15 All. 339, 20 I A. 116 
[inort>;n>;e] : Chandradeo Mata Prasad 
(1909) 31 All. 176, 208. 1 I.C. 479 [F.B 1 
[inortvft^JP] : Kah Shankar v. Naipab Singh 
(1909) 31 All. .607, 3 I.C. 909 [mortnaKo] ; 
y (train Pramd v. Sarmim Svigh (1917) 44 


l.A. 163, 39 All. 500, 40 I.C. 281, (’17) 
A.FC. 41 [mcjrtgagol ; Anant Ram v. 
Collector of Klah (1918) 40 All. 171. 44 I.C. 
290, (’17) A. PC. 188 [mortgage] ; Sahu 
Ram V. Rhup Singh (1917) 44 l.A. 126, 
39 All. 437, 39 I.C. 280, (’17) A. PC. 61 
[mortgage] ; Manna Lai v. Kara Singh 
(1920) 1 Pat. J..J. 6, .66 I.O. 766, (’19) 
A. PC. 108 [mortgage]; Ram Sahai v. 
Parbhu Daynl (1921) 43 All. 655, 63 I C. 
358, (*21) A. A. 137 [sale]; Badom ,y. 
Madho Ram (1921) 2 Lah. 338; 66 I C. 
19, (’22) A.L. 241 [sale by fatlier] ; Daya 
Ram V. JJarcharan Das (1927) 8 Lab. 
678, 107 I.C. 781, (’28) A.L. Ill [sale by 
father]; Amar Dayal v. Uar Pershad 
(1920) 5 Pat. L.J. 60.6, 58 I.C. 72, (’20) 
A. PC. 433 [mortgage] ; Ram Bitas v. 
Ramyad (1920) 5 Pat. L.J. 622, 58 
I.C. 303, (’20) A.P. 441 [mortgage] ; 
Mathura v. Rajkvmar (1921) 6 Pat, I..J. 
526, 62 I.C. 132, (’21) A.P. 447 [F.B.] 
[mortgage]; Atufraj v. RamRvp i\931) 
6 Luck. 158, 127 I.C. 38, (’30) A.O. 284 
[suit for possession by mortgagee] ; Malak 
Chand V. Uira Lai (1936) 11 Luck. 449, 
157 I.C. 945,035) A.O. 610. 
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in the Punjab where by custom a son cannot claim partition 
against the father, the son is entitled to joint possession with 
the father when the alienation is set aside (x). See sec. 260 
above. 


It has been held in Allahabad and Patna tliat the aliena- 
tion can be impeached only by a coparcener o< her than the 
alienating coparcener or by a transferee who has acquired 
the interest of the entire joint family in the property alienated (y). 

The power of avoidance in such a transferee cannot be 
greater than that of the coparcenary body at the time of the 
transfer (z). 

{2) Equities on setting aside almiations . — Where in Bengal 
and the United Provinces an alienation is set aside in its 
entirety, the question often arises whether the alienee is entitled 
to any equity or charge on the alienor’s share for the consi- 
deration paid by him to the alienor. It has been held by 
the Judicial Committee that he is not (a), except perhaps in 
special circumstances such as those which existed in Mahabeer 
Persad v. Ramyad (b). In that case the High Court of Bengal 
declared a charge on the shares of the mortgagors (being the 
father and his eldest son) in favour of the mortgagee on the 
ground that they had represented to him that they had power 
to charge the joint family property which, in fact they had 
not [ills. (1) and (3)]. And it has been held by the same 
tribunal that even where such circumstances exist, the equity 
(if any) arising out of them cannot be enforced where the 
coparcener who made the alienation is dead and his share 
has passed by survivorship to the other coparceners, such as 
nephews, who arc not liable for the personal debts and obliga- 
tions of the deceased (c). They take the share of the deceased 


(x) Raj Kishore v, Madan Qopal (1932) 13 Lah. 
/ 491, 143 I.C. 249, ('32) A.L. 630. 

iy) Madan Lai v. Gajendralal (1929) 51 All. 
575, 580, 116 T.C. 436, (’29) A.A. 243; 
Mailan Lai v. Chiddu (1931) 53 All. 21 ; 
23-26, 128 I.C. 829, (’30) A.A. 8.52; 
Kharag Narayan v. Janli Rai (1937) 
16 Tat. 230, 169 I.C. 906, (’37) A.P, 546 ; 
Shyam Behari Singh v. Raneshwar Prasad 
Saha (1941) 20 Pat. 904, 198 I.C. 208 
(’42) A.P. 213. 

( 2 ) Chandradeo v. Mata Prasad (1909) 31 All. 
176, 1 I.C. 479. 

(a) Narain Prasad v. Samam Singh (1917) 
44 I. A. 163, 39 All. 500, 40 I.C. 284, 
(’17) A. PC. 41 [mortgage! ; Anant Ram v. 
CoUectoT ofEtah (1918) 40 All. 171, 176, 
44 I.C. 290, (’17) A.PC. 188, followed ia 
Ram Sahai v. Parbhu Dayal (1921) 43 All. 


6.55, 63 I.C. 3.58, (’21) A.A. 137 ; Amar 
Dayal v. liar Pershad (1920) 5 Pat. L.J. 
60,5, 58 I.C. 72, (’20) A.P. 433. 

(1874) 12 Beng. L.B. 90, as explained In 
Madho Parshad’i case (1890) 18 Cal. 157, 
160, 17 I. A. 191, ami Narain Prasad’s 
case (1917) 44 l.A. 163, 164, 165, 39 All. 
500, .504, 40 I.C. 284, (’17) A.PC. 41; 
Mahal)eer Persad’s ca.se was followed lu 
Jamuna v. Qanga (1892) 19 Cal. 401, 410, 
where the alienation was impeached by 
a stranger to the family who had succeeded 
to the rights of all the coparceners 
including a coparcener who had not 
coasented to the alienation. See also 
(1920) 5 Pat. L.J. 605, 58 I.C. 72, (’20) 
A.P. 433, supra. 

(c) Madho Pershad v. Meherban Singh (1890) 
18 Cal. 157, 17 l.A. 194. 
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S. 269 ill their right by survivorship, and are not affected by any 
sucli equity [ill. (2)]. 

Tliere is a conflic't of opinion whether where a sale is 
effected by the fatlier, and the suit is brought by the sons in 
their father’s lifetime to set aside the sale, the sale not being 
one (‘jther for IcgeJ necessity or for fclie payment of an ante- 
cedent debt, the sons are entitled to a decree without refund* 
ing the whoje or any part of the purchase money to the 
purcliaser. The High (h)iirt of Calcutta has held that they 
a ] (i not entitled to a, decree without refunding the whole of the 
purch ase moiKiy, th(‘, reason given being that immediately the 
sale is set aside, the purchaser would be entitled to recover the 
whohi of the purchase momw from the father, and it would 
thus l)ecome a drbl due by the father for which the whole of 
the joint family prop(U‘ty, includijig the property sold, would 
b(‘ liabh'- by nnison of tlu*. son's ])ious obligation to discharge 
tli(^ fa,tli<‘r's debt, unless it was contracted for an immoral 
[)urpos(‘ {(I). This \’iew has been dissented from by the High 
Courts of Lahorii (c), Madras (f) and Allahabad (g). It has 
beiui held by those (Vnirts that the pious obligation to pay the 
lather’s debt dotvs not attach except to a debt existing at the 
(late of the suit, and the price received by the father from the 
purchasin’ is in no sense a debt owing by him to the purchaser. 
It beconu's a d(‘bt only when the sale is set aside by the Court, 
for it is only tlum that the purchaser is entitled to a refund of 
the price for fa.iluu' of consideration. It has accordingly been 
held by thos(‘ C-ourts, that the sons are not, as a condition to 
n'cos'ering the property, under a pious obligation to refund 
any portion of tlui ])urchase money, and the sale must be set 
aside unconditionally. 

(3) An alienation which does not bind the share of the 
alienoi’ himself cannot bind the share of a coparcener con- 
s(mting tlnu’cto [s. 242 (o)]. 


Illuslrdfitins. 

(1 ) a aiul Ills son an* luninbei's of a joint family governed by the Mitakshara law 
as administered in Allaliabad. li mortgages his half share to M for his own personal 


benefit without .Us eonsent ami without h'gal 

(d) Koer iKtsmal liax v. Sunder Dus (IsfS.')) 11 | 
C’al. Tint ‘•re Modhoo Dayal 

V. doJhur Sinuh {^ \\ \i r>n. ' i 

(<>) Dai/d lUiiH V. llnn haran Jhjs (1027) 8 Lali 

t\78, W.l \X\ t’28) A.I.. ni ; Hrafam v. . 

Madho huMi (U**21) 2 i.Rli. 338, 66 l.C. 19, ' 
(’22) A. L. 241. 


necessity. M sues A and B for a decree for 

(0 Snnuasa v. Kuppusu'umi (1921) 44 Mad. 
801, 04 698, (’21) A.M. 447. 

(g) Madan Gopul v. Sati Pratud (1917) 39 All. 
485, 40 l.C. 451, (’17) A.A. 326 ; Chan- 
dradeo v. Mata Prasad (1909) 31 All. 176, 
1 l.C. 479. 
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Kale on the mortgage. The mortgage is void, and it cannot bo enforced even against 

share. But M may obtain a money decree against Ji personally, and attach and 
sell ii’s interest in the property in execution of the decree : Balgohind Das v. Narain 
Lai (1893) 20 I. A. 110, 15 All. 339. [There were no special circumstances in this case 
to entitle M to a charge on B's. share for the money advanced by him tn B ] 

(2) A and his brother’s son B are members of a joint famil> governed by the 
Mitakshara law as administered in Bengal. A sells his undivided interest in the joint 
family property to B for lls. 10,000 without the consent of B and witln'ut legal necessity. 
Afterwards A dies, and his share passes by survivorship to his nephew B. After A’s 
death, B sues P to set aside the sale. The sale by A, though was of his own share, is 
void and B is entitled to /I’s share by siirvivorslr'p. Even if there was any equity in P’a 
favour, B could not bo affected by it. B takes A’s share in his own right by survivor- 
ship and is not liable for the personal debts of his uncle : Madho Pershad v. Mehrban 
Singh (1890) 17 I. A. 194, 18 Cal. 157. 

(3) A joint family consists of three Hiiulu brothers and their sons, governed by 
the Mitakshara law as administered in Allahabad. The three brothers mortgage the 
joint family property without the consent of their sons and without legal necessity. 
The mortgage is void in its entirety. There being no special circumstances in the case, 
the mortgagee is not entitled to a charge oven on the shares of the mortgagors in the 
property; Narain Prasad v. Sarnam Singh (Idll) 44 I.A. 163, 39 All. 500, 40 1. C. 284, 
(T7) A.PC. 41. 

Mahabeer Persad’s case.— In Mahaheer Persad V. Ramyad (1878) 12 Beng. L.R. 
90, the father and manager of a joint family governed by the Mitakshara mortgaged 
the family property to secure a loan of Bs. 3,000 obtained by him for his personal benefits. 
The mortgagor had two sons, one of whom w'as a minor. The elder son had assented 
to the transaction. The elder son sued on his owm behalf and on behalf of the minor 
to set aside the mortgage. The Court held^ — and this constituted the special feature 
of the case— that the father and the elder son had obtained the loan by representing that 
they had power to charge* the joint family property, which they knew they did not 
possess. The mortgage was d('clared bad, but the learned judges who decided the case 
thought themselves at liberty to put a condition that, on recovery, the property bo held 
and enjoyed by the family in defined shares, viz., one-third belonging to the father, 
one-third to the elder son, and one-third to the minor, and that the shares of the father 
and of the elder .son bo jointly and severally subject to the lien thereon of the mortgagee 
for the repayment of the loan of Its. 3,000 and interest thereon until repayment. By so 
doing, the Court in .substance, ordered by its decree a partition of the property so that 
the separate shar(>s to be obtained under the partition of the father and the elder son 
should bo made available to meet the cl.iim of the mortgagee. The lino of reasoning 
adopted by the Court was that the father j.^id the elder son were entitled at any moment 
to claim a partition, and having made the representation that they had power to charge 
the property, they were bound to make good the rcpiusontation and that could bo done 
by a partition. Upon thi.s decision the Judicial Committee remarked : “There appears 
to be little substantial distinction between the law thus enunciated and that which 
has been established at Madras and Bombay ; except that the application of the former 
may depend upon the view which the judges may take of the equities of the particular 
case whereas the latter establishes a broad and general rule defining the right cf the 
creditor” (A).. In Madho Pershad'a case (1890) 17 I.A. 194, 18 Cal. 157 [ill. (2)], Lord 
Watson declined to apply the rule in Mahaheer PersatV% case on the ground that no 
analogy existed between the latter case and the ca.so before the Bor.rd. In the recent 
case of Narain Persad v. Sarnam Singh (1917) 44 I.A. 163, 165, 39 All. 500, 40 I.C. 284, 
(T7) A.PC. 41 [ill. (3)], the Judicial Committee appear to confine the applicability of 
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(A) Been Dayal v. Jugdeep Narain (1877) 4 T.A. 247, 255, 3 Gal, 198, 208. 
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Ss. 

269,270 


the rule in Mahaheer PcrsmrB case to cases where an express representation has been made 
out. Their Lordships declined to hold that such a representation was to be implied in 
all cases, and observed : “ Whether that particular case (i.e., Mahaheer Persad's case) 
was right ly decided or not it is not necessary to consider here, because the learned judges 
proceeded upon the footing that there had been the representation referred to. On 
looking at the facts their Lordships agree with the observation of Mr. Parikh that there 
was very little, if any, evidence of such a representation, but that there was such a represen- 
tatum was the kisis of the judgment , and unless, the learned judges had held that an equity 
arose out of it, their ju(lginent would have amounted to this, that for every mortgage 
by tlio he ad of a joint family the property of the joint family could be made available 
to tho extiint of tho interest of the mortgagor. Now whatever may happen when there 
are special circuinstanccs, such as there were in tho case referred to, that is not the general 
law.” This decision was followed by tho Judicial Committee in Anant Ram v. Collector 
ofEtah (1918) 40 All. 171, 44 I.C. 290, (’17) A.PC. 188. Tho result is that the rule in 
Mahahir Persad's (“ase can no longer bo apjilied except in cases where special circum- 
stances, such as an express representation, exist. 

Lease. — A lease stands on the same footing as a sale or mortgage (t). 

Mesne profits on setting aside alienation.— Where the purchaser from a 
cop.irceiuT has entered into pos-scssion, he may bo icquired to pay mesne profits from 
the date of repudiation of tho sale by the other coparceners (j). 

270. Objections to alienations by coparceners existing (born 
or conceived) at the time of the alienation.— (/)Where an aliena- 
tion is made by a coparcener in excess of his powers, it may 
1)0 set askh^ to tlie extent mentioned in ss. 268 and 269 at 
tJie instance of any other coparcener wlio was m existence 
at the time of tlie completion of tlie alienation {k). It may also 
be set aside at the instance of any coparcener who, though born 
subsequent to the date of alienation, was in his mother's womb 
at tlie date of aliemation ; the reason is that under the Hindu 
law a son conceived is, in many respects, equal to a son born (1). 


Illustrations, 

(a) A, governed by tho Mitakshara law, makes a gift of certain ancestral property 
to li. A has no son at tho date of tho gift, but a son is born to him two months later. 
Tho gift may bo sot aside at tho instance of tho son, as ho was in his mother’s womb 
at tho dato of tho gift. Tho transaction being a gift, it will be set aside altogether, and 
not merely to tho extent of tho son’s share [s. 207]: Ravianna v. Venkata (1888) 11 
Mad. 24(1. 

(b) .1, governed by tho Mitak.shara law as applied in Madras, sells certain ancestral 
property to B without legal necessity. Tho sale may bo sot aside at the instance of a 
8oT\ who, though born subsequent to tho date of sale, was in his mother’s womb at the 
time of sole. It will not, however, bo set aside altogether but to tho extent only of the 
son’s inlere.st in the property [s. 2(18] ; Sabapathi v. Sornasundaram (189.3) lb Mad. 76. 

(c) .1 and his son B nro inemlxTS of a joint family governed by tho Mitakshara law. 
J sells certain ance.stral property to C ineliidnig IPs interest therein, without B'b consent 
to pay an antecedent debt of his not contracted for immoral or illegal purposes. The sale 
is valid in its entirety. It cannot bo impeached by B, for it is made to pay his father’s 
debts [s. 29:)] : .see Cirdhane Lall v. Kanttoo Lall (1874) 14 Beng. L.R. 187, I LA. .321. 


(i) 


Jadu V. (I'Jll) 16 C.W.N. 03, 11 I.C 
802, 


(;) Bhirgu Xiith v. y<ir'<iui)h (1017) IlO All. Cil. 
35 I.C. 4:5,(’17) A.A. 470. 

(k) I'onnatnlttla v. Siindaruppayyar (1807) 20 
Mad. 354 : X (train Das v. Uar Dayal 


(1013) 35 All. 671, 21 I.C. 830. 

(1) Sahapathi v. Sornasundaram (1893) 16 Mad. 
76 (pale) ; liatnanna v. Venkoda (1888) 11 
Mad. 246 [Rift] ; Girdharee Lall v. Kanto 
Lall {mi) 14 BenR. L.R. 187, 1 I. A. 321 ; 
Deo Xarain v. Oanga Singh (1915) 37 All. 
162, 26 I.C. 871, (’15) A.A. 65. 
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At the time of completion of the alienation. — Soo iU. (a) to sub-s. (2) below, and the 
note appended to the illustration. 

Rights of a son in his mother^a womb. — Under the Hindu law a son begotten (or 
conceived, or in his mother’s womb) is equal, in many respects, to a son actually in 
existence. Thus a son in his mother’s womb — and this also applies to a daughter — is 
entitled to inheritance, if bom alive. IIo is also entitled to a share on partition. Further, 
he is entitled to take coparcenary property by survivorship as against a legatee of such 
property under his father’s will. That is to say, just as a son living at the time of his 
father’s death js entitled on his father’s death to take coparcenary property by survivor- 
ship, so is a son who is in his mother’s womb at tho time of ^he father’s death. The 
father cannot bequeath coparcenary property to :t third person so as to defeat tho son’s 
right of survivorship whether tho son was in existence at the time of his death or was in 
his mother’s womb at the time [s. 25G]. Lastly, an alienation that can bo impeached by 
a son actually existing at the time of alienation can also bo impeached by a son who was 
in his mother’s womb at the time. There is, however, one case in which the Hindu law 
ioes not treat a son in his mother’s womb as a son in esse and that is as regards adoption. 
Thus a father cannot adopt when he has a son living. But he can adopt though his wife 
is pregnant at the time of adoption and she is subsequently delivered of a son (m). 


(2) By after-born coparceners.— An alienation of joint 
family property made by a father, there being no male issue 
in existence a.t the date of the alienation, is valid though 
made without legal necessity. Such an alienation cannot 
be objected to by a son born after the date of the alienation 
on the ground that it was made without legal necessity (ii). 
But an alienation made by a father who has sons then living 
not being one for legal necessity, or for payment of an ante- 
cedent debt, if made without their consent, may be set aside 
by one of those sons — partially or wholly according to the 
pro vince in which the question arises (ss. 259 and 260). If all 
the sons living at the time of the alienation predecease their 
father and no other son is born before the death of the last 
of them so that the father remains the sole coparcener for some 
time, then the alienation is not liable to be impeached by after- 
born sons (o). If, before the sons alive at the time^ of the 
alienation are all dead, another son is born, in the provinces 
referred to in s. 260, the alienation may be set aside at the 
instance of the latter also (p), unless before his birth, the 
former ratified it {q), or their cause of action is lost by 


(»») 

(n) 

( 0 ) 


Uanrmnt v. Ramchandra (1887) 12 Boir 
105. 

Bhola Nath v. Kartick (1907) 34 Cal. 372 
Suraj Pratai v. Makhar Lai (1922) 4 
All. 382, 385, 66 I.C. 134, (’22) A.A 51 
Uitendra v. Sukhdeo (1929) 8 Pat. 558, 11 
I.C. 886, (’29) A.P. 360; Mukund Sing 
V. Wajirruddin (1933) 149 I.C. 60f 
(’33) A.L. 359 ; Visioesioara Rao v. Surv 
Rao (1936) 59 Mad. 667, 183 I.C. 71S 
(’36) A.M. 440. 


(p) Bunwari Lai v, Dayasankar (1909) 13 C. W.N. 
815, 822 ; Tulshiram v. Babu (1911) 33 All. 
654, 1 I.C. 908 ; Bhup Kunwar v. Balbir 
Sahai (1922) 44 All. 190, 64 I.C. 885, (’22) 
A.A. 342 ; Dvoarka Daa v. Krishan (1921)2 
Lah. 114, 119-120, OJ I.C. 628, (’21) A.L. 
34 ; Bhagwat Prasad hahidur v. DeHchand 
Boqra (1941) 20 Pac. 727, 109 I.C. 408 
(•42) A.P. 99. 

(?) CkiUtan Lai v. Kalla (1911) 33 All. 283. 8 
I.C. 719. 
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S. 270 limitation (/•). But in tlie provinces referred to in s. 259, if the 
cause of action of tlie coparceners who did not consent to the 
alienations is barred, the alienation becomes unimpeachable (s). 


If tlie coparcener is born before their right is barred, 
he becomes a coparcener with them in the property, the title 
to which is jiot yet lost by the adverse possession of the alienee 
and all of tjiem can sue to recover their shares or the after- 
born coparcener alone can sue to recover his share. It is sub- 
mitted that the principle of the decisions in f .n. (p) on p. 329 applies 
to these provinces also ; the only difference being that, in the 
provinces referred to in s. 260 the whole alienation may be 
set aside wlnu-eas in the provinces in s. 259 the plaintiffs can 
only recover their share or shares. But an opposite decision 
Ikis been arrived at in Jh>mbay and Nagpur (.s). The Bombay 
decision is basiMl on ImI Bahadur v. Ambika Prasad (t) and 
the Nagpur decision. 


In that case two brothers J and B effected in 1 895 (1 ) a simple 
mortgage, (2) a usufructuary mortgage. At that time A had 
two sons C aged thirteen and D aged three. In 1904 a sale 
was effected by A and B (1) to discharge amounts due on 
certain decrees, (2) to discharge the usufructuary mortgage^ 
(3) to pay off interest on the simple mortgage, and (4) for cash 
paid to the vendors utilised for certain purposes found to be 
valid and binding. In 1919 O’s sons sued to set aside this 
sale oil 1904. Tin; Judicial Committee found that the sale 
was made to pay oH the mortgage debts and for other purposes 
binding on the plaintiffs and dismissed the suit. It may 
here be mentioned tluit C was living in 1919. He never 
([uestioned the binding nature of the usufructuary mortgage 
and any suit by him for that purpose would have been barred 
by 1907. As to the simple mortgage, whether valid as a 
mortgage or not it was at least an antecedent debt of ^4. So 
far tlie case presents no difficulty. 


But there are one or two observations in the judgment which 
seem to suggest that the plaintiffs, not being born in 1895, could 


(r) Ii(i)a Ham v. Liichman (l.'^()7) S W .1{ Ki, 21 . 
Uihmi yaraxn v. A'l.t/mri (191G) 3S All 
12r), ;i.‘l I C. 1)13; Uiiuodip Simth v 
I'annnishu'ur I'enfhnd (iy2.'>) .'i2 [.A Gl) 
47 Ail, If.;-), {^0 1. C. 241), (’2f.) A I’C 33* 

(i) liasfiinath v. Ito/irao (1940) Nnj:. .^73. 191 
1 C. 271, ('40} A.N. 305 ; (,'U}r<ith Oil Mills 


d'M f'j Co., jAd. V. Patel Shakarabhai ( 1943 ) 
Bum. 423, 21 l.C. 122, ('43) A.B. 239, 
45 Bom L.K. 507 ; Bahadur Bxnqh v. 
Cirdharlal (1942) Na>i. 543, 200 l.C. 160. 
(■42) A.N. 39. 

(0 (1925) 52 T. A. 443, 47 All. 795, 91 I C. 471, 
(’25) A PC. 264. 
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never question the mortgages. These observations must be under- S. 270 
stood with reference to the facts of the case, namely, that the 
father’s riglit to question the mortgages was barred by 1907 and 
1916, there being only one cause of action for all the coparceners. 

The case cannot be regarded as an authority for the proposition 
that the after-born coparceners cannot quest i(*n the mort- 
gages even before the father’s right to do so became barred, 
such conclusion being inconsistent with the decisions in f.n. 

(p) on p. 329 which were not referred to. The learned editor of 
Mayne’s Hindu Law (10th edn.) gave certain reasons in 
support of the same view (p, 512) and tlie whole passage was 
quoted with approval in Bhagavathi Prasad v. Devicliand 
above cited in f.n. (p) onp. 329. It may be incidentally pointed 
out that there is no conflict between the Patna case just referred 
to and the decision in V isweswararao v. Surya Rao (supra) 
f.n. (a) onp. 329asFazl Ali, J. seems to suppose. In the Madras 
case there is a gap between the death of the coparcener existing 
at the time of the alienation and the birth of the plaintiff, 
during which the fether was the sole owner. But there is 
no such gap in the Patna case. Varma, J. observed “Nandalal 
died when Amruthlal was 5 or 6 years of age and the interest 
of Amruthlal in the joint family property which he got when 
Madhusudan and Nandalal were alive and which passed 
to liim after the death of Madhu Sudan and Nandalal by 
survivorship was not ajffected by the mortgage.” In the 
Bombay case it is observed '' Nor could he continue as heir 
or legal representative of plaintiff No. 1 since the father 
defendant No. 2 is alive and the nearer heir.” It is submitted 
that the plaintiffs Nos. 1 and 2 were members of the joint 
family and there is no question of heirship. Plaintiff No. 2 
got the right of Plaintiff No. 1 by survivorship as pointed out 
hy Varma, J. in the Patna case. 

In the Nagpur case Stone, C. J. referring to Lai Bahadur 
V. Ambika Prasad says, “We feel that this case on the point 
under discussion is not binding on us. Nevertheless it con- 
tains an observation (namely, that the alienations are binding 
on the after-born) to which weight must be attached because 
it constituted a step necessary to the conclusion namely that 
these were binding antecedent debts.” Here it may be ob- 
served that whether the mortgages were valid or not they would 
be certainly antecedent debts. A little before the passage 
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S. 270 quoted, Stone, C. J. quotes the case as authority for proposition 
IV.— “ if the cause of action is allowed to become time-barred 
no son born after the cause of action is time-barred can sue'’ 
and not for tlie proposition that the after-born son cannot 
sue even before the suit is time-barred. It is therefore sub- 
mitted tliat the Bombay and Nagpur decisions are not correctly 
decided and the decision in the f.n. (p) on p. 329 will apply 
even to the provinces mentioned in s. 259. 

The remarks of the Madras High Court in Raja Vasi 
Reddi v. Lahhmi Narasmhami (u) on this point are obiter as 
the point did not arise in tins case. 

Illustrations. 

(a) Af g(;v(Tnod by tlio Mitakshara law, soils certain ancestral property to B. A 
has no son either born or begotten at tho tinio of the sale. The sale is made without 
legal noc(i8sity. The sale is valid, though mado without legal necessity, for the restric- 
t\on tVat a copattenoT should not acW copatconary property without \oga\ necessity 
applies only wIk'u tlu^ro an' other coparceners living at the time Therefore if a son G 
is born to A two years after tho date' of tho sale, ho cannot impeach tho sale. Even 
if thcro was a son existing at tho time of tho sale, if tho sale had boon mado with his 
( onsont, it would have bt‘('n valid when made, and therefore not liable to bo set aside 
by r?. 

Nulr .- — Tho above case assumes that there has been a comjdete transfer of tho pro- 
p(»rty to tho purchaser. If the transfer is not complete, as whore thcro is a mere agreement 
to sell, and a son is born before tho salo is cornpletwl, tho son is entitled to have the 
sale set aside in its entirety if tlio parties uro govoniod by tho Mitakshara law as applied 
in ik'iigal and the United Provinces, and to tho ext('nt of tho son’s interest, if they are 
governed ))y that law as applied in Bombay and Madras [see sub*si>c. (1) above], 

(al ) A who has a son B, sells c(Ttain ancestral property to G without 5’s consent 
and w'ithout ju.stifyiiig necessity, li then dies. A year after /i’s death a son D is born, 
D cannot inija'ach the alienation. 

(b) .1, who has a son B, sells certain ancestral property to C, u'ithout B's consent 
and u-iihunl jnstifyiiig necessity. Two years later, while B is living, another son D is 
born to A. In provinces referred to in .s. 2(iO, tho salo not being valid when it was made, 
1) also is entitled to have it set asidi'. But if the salo is ratified by B before tho birth 
of I), D cannot object to tho sale, for ratification validates a salo as much as consent. 
But no ratification by li after D’s birth would dcpiive D of tho right to object to tho 
salo : Tiilshirani v. Bahu (llUl) 33 All. 054, 10 I.C. 908, see also Haroddot v. Beer Narain 
(18fi9) 11 W.K. 480. 

(c) A, liis son B, and C alleged to have been adopted by A’s paternal uncle as his 
son, are members of a joint famil 3 ^ During B's minority, A and C divide tho family 
property hotween them, A transferring certain family property to G. A son B is sub- 
sequently born to .4. B and D sue A and C to recover from C the property transferred 
to him by A alh'ging that though C w’as treated by A as tho adopted son of his uncle, 
his adoption was invalid, and lie was not therefore entitled to any share of tho family 
property. It is clear that if G's adoption was not valid, tho transfer to him of a portion 
of tho family property would not be valid, unless it could be supported as a bona fide 
compromise of a disput^ed claim. Hence in provinces referred to in s. 260 B as well as 

(<0 AlaJ. yi3, (’40) A. M. tiyi. 
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0 are entitled to impeach the alienation : see Ramkiahore v. Jainarayan (1913) 40 Cal. 
966, 40 LA. 21:1, 20 I.C. 958. 

In ills, (b) and (c), in the provinces referred to in s. 259 if B files a suit on beluilf 
of the family excepting the alienor, D may participate in tho bcnoOt of the decree as a 
member of tho joint family. 

{3) All alienation, valid when it was mad<‘, cannot be 
impeached by a son adopted after the date of alienation (?;). 

(4) Where an alienation is made in Allahabad of joint 
family property by an individual coparcener as distinguished 
from tho whole body of coparceners, the question arises as 
to who is entitled to impeach the alienation [see s. 269]. The 
following is a statement of the law as settled in that 
Province ; — 

(i) The right to impeach an alienation made by an 

individual coparcener is not confined to the 
non-alienating coparceners only. It may also be 
exercised by a subsequent transferee wlio has 
acquired by transfer or by limitation tho entire 
interest of the whole joint family in the property 
alienated {vj). 

(ii) The alienor himself cannot impeach his own 

alienation ; nor can a subsequent transferee 
by private contract of the interest only of the 
alienor. But a purchaser, though it be of the 
alienor’s interest alone, at a sale in execution 
of a decree against the alienor, is entitled to 
impeach a previous alienation made by the 
alienor (a;). 

(iii) The reversionary heir to the estate of a non-alienat- 

ing coparcener is also entitled to impeach an 
alienation made by another coparcener {y). 

(iv) A prior mortgagee of joint family property from 

a single coparcener is not entitled to imperoch 
a subsequent sale of that property (z). 


Hudanand v. iioorjoomonee (1869) 11 W.lt. 
436 ; Rambhat v. Lakshman 5 Bom. 

630 ; Brij Raj Saran v. Allianre Bank 
of Simla (1936) 17 Lah. 686, (’36) A.L. 
946. 

iw) Muhamtmd v. MUhu Lai (1911) 33 All. 783, 
11 I.C. 220 iF.B.] ; Inayat v. Uardeo 
(1923) 45 All. 692, 74 I.C. 325, (’24) A. 
A. 29 ; Madan Lai v. Gajendra Lai 0929) 
51 All. 575, 116 I.C. 436, (’29) A.A. 243; 
Madan Lai v. Chiddu (1931) 53 All, 21, 
128 I.C. 829, ('30) A.A. 852 ; Ram Kishore 


V. Baijnath (1928) 3 Luck. 598, 113 I.C, 
410, (’28) A.O. 287 ; Kharaq Narayan 
V. Janki Rai (1937) 16 Pat. 230, 169 I.C. 
906, (’37) A. P. 546. 

(ar) (1931) 53 All. 21, 128 I.C. 829, (*30) A.A. 
852, supra, 

(y) Sarju Prasad v. Mangat (1925) 47 All. 490, 
87 I.C. 294, (’25) A.A. 339 : Jaipal Sinph 
V. Lachman Singh (1934) 9 Luck. 657, 
149 I.C. 543, (’34) .i.O. 246. 

(/) Durga Prasad v. Bfufan (1920) 42 All. 60, 
58 I.C. 481,(’19) A.A. 6. 


S.270 
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Illustrations. 

(a) A, tho manager of a joint family, mortgages joint family property to B. A 
then hcUh tho propc'ity to C. C remains in poa.sessinn of tho property adversely to tho 
whole family for upwards of 12 years. G, having acquired ownership of the whole 
property by adverse possession, is entitled to challenge the validity of the mortgage 
to B on tho ground that it was made without legal necessity (a). 

(b) Tlio fatlier of a joint family executes a mortgage of joint family property. 
Jle then sells tho property to meet an antecedent debt. The purchaser, being a transferee 
of the entirr intereit in the poperty, is entitled to impeach the mortgage on the ground 
tlint it was made without legal necessity. 

(e) A, tho manager of a joint Hindu family, executes a mortgage of joint family 
yHop(‘rty. Subsequently all the eoparcciners join iji selling the property to B. B, being 
a tiansfen'O of llu; interest of all tho coparceners, is entitled to impeach the mortgage 
on t he ground that it was made without legal necessity. 

(d) A and Ins son Jl arc memlaws of a joint Hindu family. A executes a mortgage 
of joint family propeity t'> ('. Thenaifter J dies. Ji dies next. On B's death his mother 
succeeds to the pioperty for a widow’s estate. C sues B's mother on the mortgage and 
obtains an (x junle deeiei* uLciin.st her. 'Mic mother then dies, and on her death 7?’s 
unde 1) succeeds to the, projx'rty as the next revi'rsionary heir of B. D is entitled to 
( hallenge llio . alidity of the moitgago to C on the ground that it was made without legal 
necessity. The din n'c obtaimal by (! against tho mother would bo binding on D unless 
it was obtaiiK'il by fiaiid or collusion {(>). 

((') .1, th(' manager of a joint Hindu family, executes a mortgage of joint family 

pioperty to li. Jb* then sells tho property to C. C sues H for redemption. B is not 
('iitith'd to inqieaeh tlu! sale on the ground that it was made without legal necos.sit.y (6). 

Aeeoiding to some' Pri\y Council rulings and a Full Bench ruling of the Allahabad 
High t'ouit, an alu'nation made by a simjle eopareimer mother for h'gal necessity nor 
for the payment ol an antecedent debt is void. Aecording to latio' decisions of that 
(’ouit, such an alKoiation is voidahh- : .s(‘e s. 2hq (i). If it is voidable, it is valid until 
it Is set aside. Most of (he e.isi's (o'tiol in suh-sc'c. (•/) ])io(‘ee(led on the footing that the 
alienation was voidalde. 'I’his gave list' to tlu' question as to u'hi'ther the non-alionating 
eoparc( 0 i(os alone wcoe nitdhd to avtnd it or others also. I'lie answ'er is as stated in 
siih-see, ( /). If the aluoiatioii is vo/d, it confers uo title on the alicnei', and most of tho 
didieulties which arise' if the' alienatiem is treated a.s voidable especially where the aliena- 
tion and tho suhsea^uent transfer are both imulc by tho same eoparcmier disappear 
altoge'ther, and the subsequent transferee would be entitled to contend as a matter of 
eour.se that the alienation is a nullity (e). 


271. Limitation for setting aside sales. (7) The period of 
limitation for scttini)^ aside an alienation by a father of joint 
family proptad}^ is twelve years from tlie date when the alienee 
fairs fossession of the property [Limitation Act, 1908, Sch. I, 
art. 12(j]. 

(:7) The bar of limitation against an elder son who was a 
major at tlie date of the alienation by the father does not 
operate as a bar against a younger son, who was then a minor 


{a) Muhammad v, Mxlhu lal (1011) 33 .Vll. 783, 
11 I.C. 220 (F.ll.]. 

(h) Sariu l>ra,<;ad v. Mnngnl (Uez.')) 47 All. 400, 
87 T.C. 204, (’2.''») A. A. 330. 


(r) See tho jnilgmcnt of Charaier, J., in Muham- 
mad V. Mithu Lal (1911) 33 All. 783, 
700-791, 11 I.C. 220 [F.B.]. 
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and brings a suit to set aside the alienation within three years 
of his attaining majority (d), 

llluslration. 

A and his sons B and C are members of a joint Hindu family. In I90h A sells one 
of tho joint family properties to i>, and delivers possession r)f the pf( perty to him. B 
was a major at tho date of the sale. C was born in 1000 and he attained majority in 
1918. G brings a suit against the father and 1) in 1919, that is, within 3 years of his 
attaining majority, to sot aside the sale. If B had sued in 1919, his suit would have been 
barred. The failure of to bring a suit within tho jxjriod of limitation docs not bar G’s 
suit (fi). [G’s suit, it will be noted, is not barred by limitation.] 

(3) But if an elder son becomes the manager and so 
capable of giving a discharge the bar against the elder son 
would bar the younger son also (/). 

{4) The cause of action in a suit to set aside the father’s 
alienation arises when the alienee takes possession of the 
property. The period of twelve years is therefore to be counted 
from that date. That is the material date not only as regards 
the suit of a son in existence at that but also the suit of a 
son not in existence at that date. The extension of three 
years given by sec. 6 of the Limitation Act cannot be availed 
of by the sons not in existence at the time of tho alienation (^). 

IlluMration. 

A and hia sons B and C are membora of a joint Hindu family. In 1893 A sells one 
of the joint family properties to D and delivers possession of the property to him. In 
1900 another son E is born to A. In 1920 E brings a suit against D to set side the sale, 
Tho suit is barred as it is brought more than 12 years from the date on which D took 
possession. The period of limitation is not to bo computed from the date of E's birth. 
If it were to be computed from tho date of E’s birth, the suit would not be barred, as 
it was brought within 3 years from his attaining majority (g). 

271A. Limitation.— A suit by Hindu to set aside an aliena- 
tion of joint family property made before his birth by his 
grandfather without any justifying necessity is governed not 
by art. 126 but by art. 144. But the same - principles apply. 
If the suit is brought more than 12 years after the date of 
alienation it is barred (h). 

Note • — It may be noticed that the maintainability of tho suit was assumed by the 
Judges and Advocates. 

(d) Jawahir Singh v. Udai Prakash (1926) .W i A.l'C. ]6,)iuf)ra. 

I. A. 36, 48 All. 152, 93 I.C. 216, (’26) I (/) Karan Singh v. Mt. THar Kuer (1937) 

A.PC. 16, approving Ganqa Dayal v. 16 Pat. 422 (F.B.), 170 I.C. 362, (’37) 

Mani Ram (1900) 31 All. 1.56, 1 I.C. 824, j A.P. 435. 

and disapprovint^ Vignmvara v. Bapayya j (g) lianodip Simfh v. PtiTm-’Atwar Pershad 

(1893) 16 Mad, 436, and Doraisami v. ! (1925) 52 LA. 69, 4' All. 165, 86 I.C. 

Noniviami Salunran (1915) 38 Mad. 118, ! 249, (*25) A.PC. 33. 

21 I.C. 410, (’15) A. M, 1201. i (0 JicajiKe'ihavv. Venkafesh Krishna (LOiO) 

(e) 53 I.A. 36, 48 All. 152, 93 I.C. 216, (’26) I ilom. 109, 108 1. C. 663, (’40) A.B. 136. 


Ss. 

271,271A 
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CHAPTER XIII. 

COPARCENERS AND COPARCENARY PROPERTY— 
DAYABHAGA LAW. 

272. Distinguishing features of Dayabhaga joint family.— 
The cojiception of a coparcenary and of coparcenary pro- 
perty according to tlie Dayabliaga law is entirely distinct 
from that according to tlie Mitaksbara law. The object of this 
chapter is to state the points of distinction between the Mitak- 
shara law and tlie Dayabhaga law, such as have been noted in 
tlie Dayabhaga and in judicial decisions. As to the points 
on which the Dayabhaga is silent, the rules of the Mitakshara 
law are to be applied so far as they are applicable ; for, even in 
Hengal the Mitakshara is accepted as a high authority, yielding 
to tlie Dayabhaga only in those points where they dijBfer (i). 

llc'sicU's tlio Dayabhaga, tliora arc two works which also deal with tho respective 
rights of a fatlu'r and sons in aiUM'stral prop(‘rty, and whicli are of authority in Bengal. 
They aro (I) the Dayafattwa and (2) tho Dayakraina Sangraha, tho former written 
by llaghunadan who jloiinshed in tho lOth century, and tho latter by Sroo Krishna 
Tarkalankar who flourished in tho 1 8th century. Both these aro troatis“s on tho law of 
inheritance. 

273. Sons do not acquire any right by birth. -According 
to the Mitakshara law, each son accjnii’es at his birth an 
(Mpial interest with his father in all am^estral ])roperty held by 
tlu‘. fatlu'r, and on the death of the father the son takes the 
property, not as his heir, but by survivorship (ss. 224, 229). 

According to tluf Dayabhaga law, tlie sons do not acquire 
any interihst by birth in ancestral property. Their rights arise 
for the first tim<^ on the father's death. On the death of the 
fa ther they tak(^ such of the pro])erty as is left by him, whether 
separate or ancestral, as heirs and not by survivorship (j). 
Since tlui sons do not take any interest in ancestral property 
in their father’s lifetime, there ca.n be no coparcenary in the 
strict sense of the word between a father and sons according 
to th(‘ Dayabhaga law, so far as regards ancestral property. 

“ Sous liHVo not a light of ow'iicr.ship in tho wealth of the lirincr parents but in tho 
estate v[ both u'/un litcciiscd."- Dayabhaga, chap, i, sec. 30. 

Tho above passage show.s that a son has no inoro vested interest in ancestral property 
held by his father than he has in property held by his mother. In other words, all heritage, 
according to tlie Dayabhaga law, is oh'^lrurlcd fs. 219]. 

(t) Collector of Maiiura v. Mooltoo liaimlmna Akshay v. Uan Das (1908) 35 Cal. 721. 

(1808) 12 M.I.A. 397, 405 ; Bhaqwandeen (j) Payabhaga, chap. I, secs, 11-81, 38, 44, 50. 

v. Myna Baee (1807) 11 M.L.A, 487, 507 ; chap, ii, see. 8. 
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Though there cannot be a coparcenary property, so called, between a father and 
sons according to the Dayabhaga law as regards ancefttral property, it is suggested by 
some writers that a father and sons may acquire property jointly, and may thus form 
themselves into a coparcenary. It is difficult to say how far this view is correot. 

274. Absolute power of father to dispose o" ancestral 
property. — Since tlie sons do not, according to the Uaya- 
bhaga law, acquire any interest by birth in ancestivi property 
held by the father, the father can dispose of ancestral property, 
whether moveable or immoveable, by sale, gift, vill or otherwise 
in the same way as lie can dispose of his separate property (^). 

According to the Mitaksliara, tln^ powers of a father to 
dispose of ancestral property are limited [s. 258]. 

275. No right of partition or to accounts against father. - - 

Since sons, according to the Dayabhaga law, do not acquire 
any interest by birth in ancestral property, they cannot 
demand a partition of such property from the father as they 
can under the Mitaksliara law, nor can they call for an account 
of the management thereof from the father as they can under 
the Mitaksliara law [s. 239], The father is the absolute owner 
of the property, and the property being his own, he can manage 
it in any way he likes (1). 

The rules as to the management of ancestral property by a manager, given in the 
last chapter, do not apply at all to a father under the Dayabhaga law. The reason is 
that he is not a manager of ancestral property ; he is the owner, and solo owner, thereof. 
Besides, the term “ manager” as used in Hindu law refers to the manager of a coparce- 
nary, and as stated in s. 273, there can be no coparcenary according to the Dayabhaga 
law between a father and sons even as regards ancestral property. 

276. Conception of ancestral property according to the 
Dayabhaga law. — As under the Mitakshara law, so under the 
Dayabhaga law, ancestral property is that which is inherited 
from a father, paternal grandfather or great-grandfather. Under 
the Dayabhaga law, however, the male issue of the inheritor 
do not acquire any interest by birth in such property, as they 
do under the Mitakshara law [s. 223, sub-sec. (7)]. 

277. Coparceners according to the Dayabhaga law.— 
According to the Mitakshara law the foundation of a copar- 
cenary is first laid on the birth of a son. The son’s birth is the 
starting point of a coparcenary according to that law. Thus 

{k) Hankishore v. lihoobunmoyee (1859) Beng. geniture; Uddoy v. J adublal (1S80) 6 Cal. 

8. D. A. 229, 250-251 ; Debendra v. 113 ; .Varoin v. ioAewifA (1881) 7 Cal. 461. 

Brojendra (1890) 17 Cal. 886. The same 

rule applies to property the succession to (1) Dayabhaga, chap. I, sees. 11-31, 38-44, 50,, 

which is governed by the law of prlmo- chap. 11, sec. 8. 


Ss. 

273^277 
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S. 277 if a Hindu governed by the Mitakshara law has a son born to 
him, the fatlier and tln^ son at once become coparceners (m). 

According to tlui Dayabhaga law, the foundation of a 
coparcenary is first laid on the death of the father. So long as 
the fatlur* is a]iv(‘, there is no coparcenary in the strict sense 
of th(‘- word b(itw(‘,en liim and his male issue. It is only on 
his death ]{‘a-ving two or more male issue that a coparcenary 
is first formed. '11 is male issue then inherit his property, 
s(‘parate as w(;ll as ancestral, as his heirs, but as between them- 
selv(is they hold it as (coparceners, and the property inherited 
from the (hcceasicd is (coparcenary property. On the death of 
any one of the c()parc(cn(crs, his heirs succeed to his share in 
the co])ar(M‘na.ry propcerty [s. 281], and they become members 
of the c()parc(cnary. Such heirs, in default of male issue, 
may be his widow or widows, or Ids daughter or daughters. 
These two, though hcmales, g(ct into the coparcenary, repre- 
senting the share of their Imsband or father as the case may 
b(‘. A co[)arcejiary under the Dayabhaga law may thus 
(‘onsist of males as well as females. Under the Mitakshara 
law, no female can Ixc a coparcener witli male coparceners 
[s. 217]. But (cv(‘n under the Dayabhaga law a coparcenary 
cannot start with females. Thus if a person dies leaving two 
or more widows, or two or more daughters, they cannot 
constitut(c a co])arcenarv. 

A, (I Hindu, povcriu'd by Uiu Dayabliaga law, dioa intostato leaving three sons 
B, C and IK 'I’he tlirce brnt.lu'r.s will inh(‘rit their father’s property, and hold it as co- 
parceners. If li dies leaving a widow, and C dies leaving a daughter, the widow and 
daughter will become coparceners with P. 

•Siindarly, if A ilies inb'stato leaving a .son, a grandson, who.so father is dead, and a 
great-grandson who.se father and grandfather are both dead, they all will inherit the 
propt'rty left by A (s. 88), and hold it as coparceners. If A leaves a great-great-grandson 
also, he has no right of inheritaiieo to A’.s property, and he cannot therefore be a 
coparcener with tlio son, grandson, and great-grand.son. 

But if A dies l('aving only one son, tho sou cannot by himself constitute a coparce- 
nary. A nuist l(’avo him surviving at hast (wo male issue for a coparcenary to be formed 

as betwcon tlieni. 

The funiiation of a coparcenary docs not depend upon any act of tho parties. It 

ie a or<-a(uiti of t/m law. It is formed spontanoouply on tho death of tho ancestor. It 
may V>o disso\ve<\ \mnwd\ato\y alWtwaxds By paTtWioxA, \>wt uwU\ tben l\io WVrs Bold 
tBe property as copatcewers. ’YVo iVratlnctW tVis two ox more IdaBomodawR, VatsVa 
or Christians, succeeding to tho estate of a deceased person, take it as co-heirs, while 
two or more male issue of a Hindu succooding to tho property of their paternal ancestor 
take it as coparceners, subject to all the incidents of coparcenary property. 

(m) Laldat v. Motibai (VJOS) 10 Eoni. I,. R. i7r,. 
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the cousins (i.c., K and F) will be coparconors. If ho dies leaving a son D and two grand- 
sons E and F, the uncle [/)] with his nophows [E and F] will bo coparceners. If he dies 
leaving B, 0, D, E and F the coparcenary will consist of R, C and D only. E and F 
'^0 not take any sharo of the inheritance, as their fathers aro alive. Moreover they do 
not take by birth any interest in the property inherited by their rcspectivo fathers from 
A [s. 273]. They are not therefore coparceners. But if while the family is still joint, 
B dies leaving E, E will got into the coparcenary, taking B'b share. 

278. Coparcenary property.~As under the Mitakshara 
law, so under the Dayabhaga law, coparcenary property may 
consist of ancestral property, or of joint acquisitions, or of 
property thrown into the common stock, and accretions to such 
property (n) [ss. 223, 227, 228]. 

279. Each coparcener takes a defined share. The essence 
of a coparcenary under the Mitakshara law is unity of owner- 
ship. The ownership of the coparcenary property is in the 
whole body of coparceners. While the family continues joint, 
no coparcener can say that he is the owner of a definite share, 
one-third or one-fourth. His interest is a fluctuating interest, 
capable of being enlarged by deaths, and liable to be diminished 
by births in the family. It is only on a partition, that he 
becomes entitled to a defined share. Once the shares of the 
coparceners are defined, a partition is deemed to have taken 
place, and the coparcenary is dissolved from that moment. 

On the other hand, the essence of a coparcenary under the 
Dayabhaga law is unity of possession. It is not unity of 
ownership at all. The ownership of the coparcenary property 
is not in the whole body of coparceners. Every coparcener 
takes a defined share in tlie property, and he is the owner of 
that share. That share is defined immediately the inheritance 
falls in. It does not fluctuate with births and deaths in the 
family. Even before partition any coparcener can say that 


It will be seen from what has been stated above that a coparcenary under the Daya- 
bhaga law may consist of brothers, or uncle.s and nephows, or of cousins and the like, 
but it cannot consist of a father and sons, or of a grandfather and grandsons, or of a great- 
grandfather and great-grandsons. Thus if A dies leaving three sons B, C and D the 
brothers will be coparceners. If he dies leaving two grandsons, namely, E and F, 

A 


(n) Srgamutfy Soorjeemyoney Dosse* v. Z)«nc»?>Mndoo (1856) 0 M, t. A, 526, 539, 
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Ss. lie is entitled to a particular share, one-third or one-forth. 

279^281 Thus if /I dies leaving three sons, B, C and D, each son will 
take one-third, and each one will be the owner of his one- 
tliird share. The sons are coparceners in this sense that their 
]j(jss(’ss{(m of tlie property inherited from A is joint. It is 
tire unity of that makes them co])arceners. So 

long as tluu’e is unity of possession, no coparcener can say 
that a jKirticuhr third of the property belongs to him ; that 
he can say only after a partition. Tartition then, according 
to the Dayabluiga law, consists in splitting up joint possession 
and assigning specific portions of the property to the several 
copar{‘eners. According to the Witaksliara law, it consists 
in s])litting uj) joint ownership and in defining the share of 
each coparcener. 

No doubt, a, coparcenary under the Mitakshara law also 
is cha,ract(aiz(Ml by unity of possession, but that is only an 
a])pendage to the unity of ownership. Such being the case 
it is ]U)t lu^cessary to constitute a ])artition under that law 
lliattheunity of possession should also be destroyed and specific 
poi’tions of th(‘. pro])erty assigned to the coparceners. It is 
(juite enough if the unity of ownership is destroyed, and the 
sliare of (‘.acb coparcener defined, so that any one coparcener 
can say tluit he is the owner of a dehnite share, one-third or 
one-lb luili. Nothing further need be done. The members 
may continue joint in possession^ but the coparcenary is 
dissolved. Th(Uiceforwa,r(l the share of each member will on his 
death pass to his heirs. The members having separated the 
principle (T survivorship ceases to apply [ss. 322, 325]. 

280. Rights of purchaser of coparcener’s interest in 
execution.— Hince a co[)arcener under the Dayabhaga law 
takes a (hdined shan^ in the property, a purchaser at a Court- 
sale of his share is entitled to be put into physical possession of 
that share (o). As to Jlitakshara law, see sec. 289. 

281. No right of survivorship.— As every coparcener 
under the Uayabhaga law takes a defined share of the copar- 
cenary juoperty, his share will on his death pass to his heirs 
in the order mentioned in section 88, and not to his coparceners 
by survivorship. 

{, 0 ) Koonwur Buoy v. Shama Soondtiree (1865) I Vund Coo«ar (1867) 8 W, 11. 239. 

2\V.ll. (Mi?.) 30; Ethan Chunder v. 1 
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Under the Mitakshara law, no coparcener takes a defined 
share in the coparcenary property, and his interest on liis death 
passes to the surviving coparceners and not to his lieirs 
(s. 229). 

282. Absolute power of coparcener to dispose of his 
share.— Since every coparcener under the Dayabhaga law 
takes a defined share of the coparcenary property, it follows 
that a coparcener governed by that law can ali(‘nate his share 
by sale or mortgage, or dispose of it by gift or will, in the same 
manner as he can dispose of his separate property (p). On his 
death intestate, his share will go to his heirs in the order 
prescribed in section 88. See sec. 281. 

No coparcener can, according to the Mitakshara law, 
dispose of his interest in the coparcenary property either by 
gift or by will, nor can he alienate it by sale or mortgage except 
in the Bombay and Madras Presidencies [ss. 259-260]. 

It has been h('l(l thnt where tJio share of a coparcener governod by the Dayabhaga 
law is sold in execution of a decree passed against him, the purchaser is entitled to bo 
put into joint possession with tho other coparcoruTS (7). Similarly, it has been held 
that a coparcener may lease out his own share, and put his lessee in possession (r). 

283. Manager and his power.— It would seem that the 
powers of a manager under the Dayabhaga law are the same 
as those of a manager under the Mitaksliara law (s). He 
can contract a debt for a joint family purpose, and a decree 
passed against him for such a debt as manager will bind the 
other members, though they are not parties to the suit (^) 
[s. 253]. He can also mortgage the family property for the 
purposes of the family business (u) [s. 242]. In a suit on a 
mortgage by two managing members of the family for a debt 
due by the family, the other members will not be liable until 
the remedy on the mortgage is exhausted. After the mort- 
gaged properties are brought to sale, the other members may 
be liable (i^). 

284. Enjoyment of coparcenary property— Since every 
coparcener under the Dayabhaga law takes a defined share 
of the coparcenary property, he is entitled to make any use 


(p) Konnla v. Ham Jluree (1827) 4 Beng. Sel. 
11. 196 (new ed. 247) ; Anmchand v. 
Kishen (1805) 1 Beng. Sel. R. 115 (now ed. 
153). 

(g) Eajanikanth v. Ba7n Nath (1884) 10 Cal. 
244. 

(r) Ram Debul v Miltnjfel (1872) 17 W. R. 
420 ; Macdonald v. Lalla Shih (1873) 21 
W. R. 17. 


(8) But soo Balakrishna v. Muthusami (1909> 
32 Mad. 271,274,3 1. C. 878. 
it) Dumrka Nath v. Bwigshi (1905) 9 C. W. N. 
879. 

(tt) Bemola v. Mohun (1880) 5 Cal. 792. 

(e) Sukhadakania Bhaltacharjya v. Jojineekanta 
Bhaltaeharjpa (1933) 60 Cal. 1197, 149 
I. C. 878,(’34) A.C. 73. 


Ss. 

28L284 
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Ss. lie likes of tlu^ ])ortion of the coparcenary property in his 

284''286 ()C(Mjpation (/c). He may even lease out his share, and put his 

h‘ss(‘i‘, in possession (/). But he must not do any act which is 
injurious to the coparcenary property (y), or which amounts to 
m irifrinj^muumt of the right of the other coparceners. Thus, he 
cannot (mter into possession of a specific portion of joint 
agricultural land without tlie consent of the other coparceners, 
and claim t(j cultivate it for his own benefit (z). But if he is 
in occupation of a specific portion of such land by consent 
he may cultivate it in a proper course of cultivation, and 
appropriate the incoim^. for his sole use (a). 

285. Coparcener’s right of partition. -As under the Mitak- 
shara law, so imdm* the Dayabhaga law, ev(‘ry adult copar- 
(•(iiier has a right to (‘all for a partition of the coparcenary 
property (/>). 

286. Presumptions as to coparcenary property. The pre- 
sumptiof)s with n'gard to joint family aiid joint family property 
which apply to (‘a,s(‘s under the Mitakshara law would seem to 
apply also to ca,s(‘-s under the Dayabhaga law [s. 233]. But 
(hen* is no presumption under the Dayaldiaga law that 
property purchased by a s(m in his name in tlie father’s lifetime 
and of which the son has becm in poss(‘Ssion since the purcliase 
is joint family property. The l)ur(len of proof in such a case 
li(‘s on those wlio deny the owiKU'shij) of the son (c). Wi^ere 
the ])ro])(M‘ty purchasi'd l)y one of the sons is a house, even 
tliough the father and th(‘, sons are living in it, the onus of 
proving that it was thrown into the common stock, or that 
ili{‘y also contribut(Ml to tin' ac(]uisition, is on the other sons (d). 

Ill tlio caho nU'd above*, it. Iraii^pin'd afb'r the; (loath of tho fath(^r that certain pro- 
pt'il.y Ht()(Ml in tho namo of oik^ of tlu' sons, who was in po.ssossion of it. Tho other son.s 
siu'd for a partition of tho propc'rty, alh'^injj; that though the^ property stood in the name 
of tlu'ir brother, it really b('long''d to the father. Tho lower Court held that tho property 
must b(' jire.sumed to be joint family property, and that tho burden lay on tho son in 
whoH(' name it .stoi^d to pnn t* that it was his self-acquired property. Tho High Court 
reversed the judgiiK'iit, .and Ju ld that flio burden of proof lay on tho other sons to prove 
that it belonged to the fatlu*r. It is ohvir that there being no joint family during tho 
fath<ir’s lifetime, the propi'ity (amiot in any .sense bo called joint family property. It 
is only after tho father’s d(*ath that a joint family Is formed and it is then that tho 
presumptions as to joint family property set forth in sec. 233 above arise. 

[ir) Eshan Chunder v. Aund Coomar (1867) 8 Cal. 10, 21, 17 I.A. 110, 120. 

VV. K. 239. (h) Sreemutty Soorjeemoney Dos*ee v. Deno- 

(r) Ham Dfhul v. Mittnjeet{\H12) 17 W. II. 420. bundoo (IB.'jO.) 6 M.T.A. .'j26, 539. 

(}/) (Jopfe Kinhm v. Hem Chunder 13 W. (c) Saroda v. Mahananda (1904) 31 Cal. 448. 

11. 3221 pulllnv down a ''omnioti verandah!. (d) Uemrhandta Oanrivli v. Matilal Qnnnnli 
(t) Stalkartt y. Gopal (1873) '21) W II. IHS. (1933) 60 C.-l. 12.53, 149 I.C. 177, ('.34) 

td) Robert tfr Co. v. Hamrhand (1891) 18 A.C. 68. 
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CHAPTER XIV. 

DEBTS-MITAKSHARA LAW 

1. Liability of heirs for debts of ancestor — sec. 288. 

Jl. Undivided interest of coparcenary, when liable for his debts — sec. 289, 

III. Liability of joint family property for father's debts— 290-301, 

287. Contents of the Chapter. — The present Chapter deals 
with Debts The subject may be considered under the 
following heads : — 

I, Liability of separate property for debts [s. 288]. 

IT, Liability of the undivided interest of a coparcener 

for his debts [s, 289]. 

in. Liability of joint family property for father’s per- 

sonal debts 

(i) where the property is sold in execution of a 
decree obtained against the father alone 
[s. 294]. 

(n) where the property is alienated by the father 
for the yiayrnent of an antecedent debt 
[sec. 295]. 

Of debts in general. — A debt may bo contracted by a Hindu male /or his own private 
purposes, or it may bo contracted by him for tho purposes of the joint family. Debts 
contracted for joint family purposes have been dealt with in .sees. 234, 240-244. This 
and the next Chapter are confined to debts contracted by a Hindu for his own personal 
benefit. Tho present Chapter deals with the Mitakshara law of debts ; tho next Chapter 
with the Dayabhaga law of debts. 

A Hindu may possess separate property. Ho may also bo entitled to an undividecl 
interest in coparcenary property. The separate property of a Hindu, whether he is 
joint or separate, is liable for the payment of his debts both in his lifetime and after his 
death. His undivided coparcenary interest is not liable after his death unless it ivas 
attached or sold in his lifetime. To this, however, there is an exception where a father 
or paternal grandfather or paternal great-grandfather dies leaving private debts. In 
such a case, if the debts are not of an immoral character, the entire joint family property 
including his sons’ undivided interest therein is liable for the payment of his debts even 
after his death, though such interest may not have been attached in his lifetime. The 
reason is that a Hindu male is under a pious obligation to pay the private debts of his 
father, grandfather and great-grandfather, provided the debts are not of an immoial 
character. This is a special liability attaching to sons, grandsons, and great-grandsons 
according to the Hindu law, and it gave rise to several vexed questions which have 
now been settled by recent decisions of the highest tribunal. This liability, hoAvover, 
is not a personal liability, that is to say, their separate property is not liable to pay the 
personal debts of the ancestor; Their liability is confined to their undivided interest 
in the joint family property. 


S.287 
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gg^ When wo speak of the liability of an heir, wo are conceriiod with the separate 

287 288 tlnceasod .* and when we speak of the liability of a surviving coparcener, 

* we aro concerned with this coparcenary property in which the deceased coparcener had 

an interest in hi.s lihitiine. We shall deal, first, with the liability of the heir of a deceased 
Hindu to pay his debts out of the separate property of the deceased [sec. 288]. Next, 
we shall consider whether the surviving coparcener is liable to pay the debts of a deceased 
coparcener out of the coparcenary property, and if so, in what cases [secs. 294-295]. 
Wo shall see that so far as the liability of an heir is concerned, it does not make any 
dilTcrence whether the heir is a son, grandson, or any other relation. The question of 
relationship to the deeeasrd becomes important when coparcenary property is sought 
to be made lialde for the debts of a deceased coparcener. 


I . Li ability of se par ate pro 2 )erty for debts . 

288. Liability of “heirs” for debts. As regards the 
liability of an heir of a deceased I lindu to pay the debts of the 
deceased, it is settled law that he is liable only to the extent of 
tlic assets inlierittHl by him from the deceased. The heir is 7iot 
personally liable to pay the debts of the (l(?ceased, not even if 
he be a son or (jrandson (e). 

This siiction dtxils with tho liability of an heir for debts. As regards debts, the pure 
Hindu law drew a distinction between tho liability of a son and grandson on the one 
hand and tho liability of other heirs on tho other. Aecording to that law — 


(1) an heir other than a son or grandson was liable to ])ay the di^bts of tho deceased 
to the extent of tho assets or property inherited by him from tho deceased ; 
but 

(2) an heir, being a son or gnmlson, was liable to pay the debts of his deceased 
father or graiulfather, oven if no as.sets had Ikh'm inherited by him ; in other 
words, if the father or grandfather <licd without h'aving any property or left 
property net sidlieient to pay tho debts in full, tho son and grandson woro 
liable to [)ay t he chdts of the deceased otit of their own property, provided the 
debts were not of an immoral or illegal character [^oo. 298]. This rule, however, 
was not considered to be equitable, and it was not followi'd in any part of 
British India except in tho Bombay Presuh'iiey. In that Presidency also 
the law was altered by legislation in ISliO .so as to limit tho liability of the 
son and graiuBon to assets inherited by them from tho deceased ancestor (/) 
fsoo the Bombay Hindu Heirs’ Ilelief Act, 18150]. Tho result Is that tho 
liability of sons and grandsons as heirs is now no more than tho liability of any 
other heir. 


A simple contract debt is not a charge i 
heir, theri'fore, may alienate tho property 
before payment of debts duo by tho doeeaM- 
liable to tho ert'ditor of tho deceased {g). 

(«) Kevat V. Cdiipali (1884) 8 lioia. liidO; f.'u- 
dharlal v. Ihti Shir (1884) 8 Bom. 31)0; 
Uduramw lianu (187.'>) 11 Bern. H. G 7C) , 
Sak-arojn v. tioiind (1873) 10 Bom. U. G. 
3(»1 ; JAtllu V, Tribhuu'an (1889) 13 Bom 


ipon the property of the deceased. A Hindu 
inherit'd by him from the deceased even 
d. But in that case the heir is personally 


(/) Anaut V. Tukarum (1929) 53 Bom. 463, 119 
I.C. 179, (’29) A.B. 233. 

(y) Unnopoorna v. Ganga (1805) 2 W.R. 290 ; 
Jamipatram v. Parbhudas (1872) 9 Bom, 
U.C. 116. 
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No distinction is made in this section between debts properly incurred by the 
deceased and debts incurred for an unlawful or immoral purpose because tlie debts 
are to be paid not out of the joint family property, but out of the separate property of 
the deceased. 

A Hindu father passes a promissory note to his creditor in respect of a debt barrea 
by limitation. Afterwards ho dies leaving a son. Ho also leaves se'parate property. 
The son is bound to pay the creditor out of the separate estate of th^' deceased. He 
is not entitled to object on the ground that the note was in respect of a time-barred 
debt (h). See the Indian Contract Act, 1872, sec. 2.5 (3). 

It will bo seen from what has been stated above, that so far is the liability of an 
heir is concerned, there is no distinction now between the Hindu law and other systems 
of law in British India. We next proceed to consider how far the undivided interest of 
a member of a joint Hindu famil}'^ in the joint family property is liable for the payment 
of his debts. 

I L— Undivided coparcener's interest when liable for 
his debt. 

289. Undivided coparcenary interest, when liable for 
coparcener’s debt. — According to the Mitakshara law as 
applied in all the provinces, the undivided interest of a 
coparcener may be attached in his lifetime in execution of 
a decree against him for his personal debt (i). If it is attached 
in his lifetime^ it may be sold after his death whether the order 
for sale was made in his lifetime (j), or after his death (k). 
But it cannot be attached after his death (except where the copar- 
cener is the father), for it then ceases to be his interest and 
passes to the other coparceners by survivorship (1). It is only 
an attachment effected during the lifetime of the debtor that 
will prevent the accrual of his interest to his coparceners by 
survivorship. 

If the deceased coparcener does not leave separate property, a creditor who has 
not attached the undivided interest of the deceased in his lifetime is absolutely without 
a remedy. 

An attachment before judgment of the undivided interest 
of a coparcener not followed by a decree in his lifetime does not 
defeat the right of survivorship of the other coparceners (m). 
It is not settled whether attachment before judgment operates 
to defeat the riglit of survivorship in cases where such attach 


(A) Narayanasami v, Samidas (1883) 6 Mad 

293 ; Ram Kishan v. Chhedi (1922) 44 All. • 
628, 68 I.C. 235, (’22) A. A. 402. ‘ 

(i) Been Dyal v. Jugdeep (1877) 3 Cal. 198, 4 

I. A. 247 ; Udaramw. Ranu (1875) 11 Bom. 

II. C. 76. 

(j) Suraj Bunsi Koer v. Sheo Proshad (1879) 

5 Cal. 148, 174, 6 I.A. 88, 109. See 
Sheikh Karoo v. Rameshwar Rao (1921) 

6 Tat. L. J. 451, 4.58, 62 I.C. 905, (’23) 
A.P. 143 [mortgaRo decree]. 

(*) Biihal Das V. Nand Kishore (1901) 23 All. ! 
106; Faqirchand v. Sant Lai (1926) 48 | 


All. 4, 89 I. C. 291, (’26) A. A. 157. See 
Madho Persfmd v. Mehrban Sinfjh (1890) 
17 I.A. 194, 197, 18 Cal. 157, 161; Sheo 
Mahap Bikram Sinoh v. diahant Thakur 
Das (1940) 15 Luck. 50’i, 187 I.C. 90 
(40) A.O. 200. 

(l) See Suraj Bunsi Koer v. Sheo Proshad (1879) 

5 Cal. 148, 6 I.A. 88 ; (1890), 17 I. A. 
194, 197, 18 Cal. 157,16', supra. 

(m) Ramanayya v. Angappayya 17 Mad. 144; 

Kalianna Goundan v. Mamyappa Goun- 
den (1943) Mad. 397, 207 I.C. 579 ('43) 
A.M. 149. 


Ss. 

288, 289 
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S. 289 ment is followed by a decree in the lifetime of the defendant. 
The Higli Courts of Bombay (n) and Patna (o) have held that 
it does not. The High Court of Madras (p) has held that 
it doe.s. The ground of the Madras decision is that where a 
decree follows on an attachment before judgment, no reattach- 
mcnt i.s neces.sary ; therefore, the mere passing of the decree 
roiukrti the attachment before judgment as effective as an 
attachment aftesr decree. See the Code of Civil Procedure 
1008, 0. 38, r. 11. 


Hill sir ations. 

(a) .1 and liis nujihow H aro uionibors of a joint Jlindu family. A is indebted to 
C in the Hiiiu of lls. 3,000. (] may obtain a decree against and may enforce it in ^4*8 
lifi'time by attuidiment and sale of .4*8 undivided interest in the joint property. But 
if 4's interest in the joint property is not attached in A'a lifetime^ it cannot be attached 
ajlcr his (inith. 

(b) .1 and Ins brother B are members of a coparcenary. A is indebted to C in 
the Kum of Ks. 3,000. (J obtains a decree against A in A'h lifetime. Before any stop 
IS taken in execution of the decree, A dies le.aving a widow and his brother B, He also 
leaves sejiarate property worth Its. 2,000. Here /I’s separate property will pass to 
his widow as his ludr, and C may enforce the decree by attachment and sale of that 
[iroperty. Hut he cannot attach A' a undivided interest in the coparcenary property for 
the balance of his debt, for that interest has passed to B by survivorship. 

If, in tlie case [»ut abovi', no suit was instituted by C against 4 in 4’.s lifetime, C 
rould insiilHtc a suit against 4’s widow after 4 ’.a death as his heir and legal roprosen- 
tativ(\ and obtain a decree against her, and enforce it by attachment and sale of 4’s 
separate pioporty inlicnti'd by her. But ho cannot bring a suit against B to recover 
his debt out of tlio vitpanrnanj property. Similarly, if .1 dies after suit, but before 
decree, C may continue, the suit against .r.s widow as bis lieir, and obtain a decree against 
her, and entorce it by attacliriK'iit and sale of 4’s separate property. But lie cannot 
proceed against .I’s undivided intere.st in the joint property. That interest will pass 
to li who will take it by survivorship free from tho burden of the debt. 

(c) .1 and bis brother B aro members of a joint family. 4 is indebted to C in 
the sum of Ks. 3,0()t). C obtains a decree against 4, and in oxocution of tho decree gets 
4*8 interest in the joint property attached. 4 then dies leaving B. The interest of 
4 in th(» joint property, having been attached in 4*8 lifetime, may bo sold in oxocution 
after 4’h death. The point to bo noted is that if tho share of a coparcener is attached 
in his hftiine, it may be sold in execution after his death. Tho sale may take place after 
the death of the debtor, but the attachment must take place in the lifetime of the debtor. 

(d) .\ eopaiei'iiaiy coii'^ists of a father and .son. Tho son dies indebted to C in the 
Mim of K.s. 0 , 01 ) 0 . The son does not leave any separate property. C cannot proceed 
against the .son's undivided intomst in the coparcenary property. It would been have 
diltereiit if (' had obtaini'd a decree again.st tho son, and attached his interest in the 
coparcenary property m his lifetime : IJdaram v. Harm (1875) 11 Bom, H.C. 76 [A father 
IS under no religious obligation to pay the debts of his son]. 

00 8uV(i(> V. Mafnuieri (IdU) Item. 10.>, 27 , (o) .Snnd-r Lai v. Haghunand-an (1924) 3 Pat. 

i.O 330, ('14) A.n. 2.''j8. Sl'c nho Lax man i 250, 83 I.C. 413, (’24) A. P. 465. 

1 Sankaralinga v. OJJicial Receiier {IQ25) 49 

( 16) A li. 262. I Mad. L J. 616, 92 l.C. 504, (’26) A.M. 72. 
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It will be soon from what has boon stated above, that a person lending money to 
a Hindu who has no separate property of his own, has no chance of r(*( ov(‘iing back his 
money, unless ho obtains a mortgage or a charge on the undivided inter<“"t of tte di'btor 
in the joint family property [ss. 268, 269], or, where he has not obtained siu li a m<‘rigajM'. 
or charge, ho obtains a decree against the debtor and attaches his nndividi'il intinest 
in the joint family property in the lifetime of the dihtor. It is, however, difTcrcnt where the 
debtor is a father, grandfather or great-grandfather : see ss, 290-291. 

As a general rule, the execution of a decree consi.st.s of two sti'ps. namely, attach- 
ment and sale. Where a creditor obtains a decree against a coparceii the first step in 
execution, if ho wants to proceed against tlie undivided interest of his debtor in the joint 
property, is to apply for attachment of the right, title <iiid interest of the debtor in the 
joint property. After the right, title and interest is iiltaelied, the next step is Iho sale 
of such right, title and intiwe.st. After the property is .sold, the purchaser is entitled to 
call upon the other coparcoiu'rs to come to a p;irtition with him, and if they refuse, to 
brim a suit against them for partition of the copjireenary property [s. 261 ]. 


111. — Liability of joint /(wiily property for father s debts. 


290. Pious obligation of son, grandson and great-grandson 
to pay ancestor’s debts.-^ (^) Whore the sons (which expres- 
sion throughout includes son’s sons and son’s son’s sons) are 
joint with their father, and debts liave been contracted by the 
father in his capacity of manager and head of the family for 
family purposes [s. 240], the sons as members of the joint family 
are bound to pay the debts to tlie extent of their interest in 
the coparcenary property [ss. 240-242]. 

Where the sons are joint with their father, and debts have 
been contracted by the father for* his own personal benefit, the 
sons are liable to pay the debts provided they were not incurred 
for an illegal or immoral purpose [s. 298]. The liability to pay 
the debts contracted by the father, though for his o\vn benefit, 
arises from an obligation of religion and piety which is placed 
upon the sons under the Mitakshara law to discharge the fath- 
er’s debts, where the debts are not tainted with immorality {q). 
The liability exists irrespective of the fact whether tin, 
joint family includes persons other than the father and son (r). 


(q) Ilunoom'in Persaud v. Musamrmt Bahooee 
(185«) 6. M. I. A. 393, 421; Girdharee 
Loll V. Kanloo Lai (1874) 1 I. A. 
321, 14 Beng. L. R. 187 ; Suraj Bunn 
Koer v. Sheo Proshad (1878) 5 Cal. 148, 
6 I.A. 88 ; Muttayan v. Zamindar of 
Sivagri (1883) 6 Mad. 1, 9 I. A. 128; 
Maruthappan v, Niraikulathan (1937) 
Mad. 943, 169 I. C. 292, ('37) A. M. 
434 ; Chockalingam v Muthukaruppan 
(1938) Mad. 1019, (’38) A. M. 849. 

(f) Lalta Prasad v. Gajadhar Shukul (1933) 
55 AH. 283, 199 I.C. 181, (’33) A.A. 


235 ; Virayya v. ParthasaraUii Appa Boo 
(1934) 57 Mad. 190, 149 I.C. 188, (’33) 
A.M. 690 ; Ghhotey Lai v. Ganpat Rai 
(1935) 57 All. .590, 1.50 I.C. 411, (’34) A.A. 
590 (F.B.); overruling Official Liquida- 
tor, U.P. Oil MilLs Co., Ltd. v. .famna 
Prasad (1933) 55 All. 417, 143 I.C. 762, 
(’33) A.A. .334. Thin ap:)lic9 to Mithlla 
also where the law Is tao same as the 
law of the Mitakshara except in a few 
matters; Sourendra Mohan v. flan 
Prasad (1926) 5 Pat. 13.5. 155, 91 I.C. 
1033, (’25) A. PC. 280. 
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S. 290 [2] Liability not jjersonal . — -The liability of^ tlie son, 

grandson and great-grandson to pay the debts of their ancestor 
is not a personal one, that is to say, the father’s creditor is 
not entitled to proceed against their person or their separate 
property. Tt is limited to their interest in the joint family 
property {s), i.mless he accepts personal liability in the course 
of judieial proceedings such as Insolvency Proceedings (t). 

Brihaspati's text . — “Ho who having received a sum lent or the like does not repay 
it to tho owner will bo born hereafter in his creditor’s house, a slave, a servant, a woman, 
or a quadruped”. [Colebroko, Vol. I, p. 334]. The liability to pay the father’s debts 
arises from tho religious tibligation to roseiio him from tho penalties arising from the 
non-payment of his debts. 


I llu strati 071 . 

A eoparconaiy cotisists of a father and son. Tho father borrows Rs. 5,000 from 
C for an immoial ])urpose. (' may obtain a decree against the father and enforce it by 
atfaehment and sale of his interest in the joint family propeuty in the father's lifetime. 
But if the father’s inten^st is not attached in his lifetime, it cannot bo attached after 
his death, and it will then pass to tho son by survivorship. Sec s. 2H0 and s. 2l)t (6). 


(^) Duration oJliahiUly. pious obligation of tlie sons 
to pay tlio fatli(B‘’s d(d)ts lasts only so long as the liability of 
the father subsists. Tf the debts an‘ saved from limitation by 
the fath(‘d’’s acknowledgiiKuit, the son is bound to pay (h) 
even though the acknowledgment l.)y the father is after a 
])artition between th(‘, fatluu’ and the son ('y). The sons’ 
liability is neither joint- nor joint and several as those terms 
are ordinarily uiuhu'stood in English law (w). 

Thu.s if tho father is adjudicated an insolvent for debts contracted by him, and 
ho afterwards obtains his discharge, tho <‘lTect of tho discharge is to rcloaso tho father 
from those debts. No suit can therefore bo maintairiod against the father for those 
debts, and since no suit can bo maintained against the father, none can bo maintained 
against tho sons in rospoct of those debts {x). 


(4) Liability exists even in father's lifetime . — The liability 
of the sons to ])ay the father’s debts exists whether the father 
be aliv(^ or dead (y). This liability exists even where by 


(s) Peda IViiAinoia V. .S/rr/iinj.va (Iyi8) 41 Mild. 
i:W), 112, 43 r.C. 223, (’19) A.M. 117,3; 
Sukhdfo V. Mndhuundun (1931) 10 Fat. 
30.3, 132 T.C. 871, (’31) A.F. 177 ; lii'iseNsor 
Pam V. Ilnmakiiut (1934) 13 Fat. 7, 

1.31 I.C. 379, (’31) .\.F. 187; Doi Dnn v. 
Jada 7.’rt?a(193J) 1.3 Lul>. 50, 147 I.C. 225, 
(■33) A.F. 8.37 

(0 Coimbatore Venkatnraimn Vilas Co., Ltd j 
V. Official Itecciicr, Coimbatore (1040) 
MjuI. 101, 180 I.F. 125. (’40) A.M. 30. j 
(u) Lalta Prasad v. Caindhar Sfiiikul (1033) I 
55 All. 2.83, 140 I.C. 1.81. (’33) A. A. 235. : 

ft’) Miinisimmi v, Kutti (1033) 5(5 Mad. 833, ' 
145 I.C. 404, (’33) A.M. 708; Tfiadi j 
Murali Mohan lleddi v, Medapati Ganga- ' 


raja (1042) Mad. 9.3, 197 I.C. 100 (’41) 
A.M. 772 (F.B.). 

(ft) Narai/atian Frrra/jpa (1917)40 Mad. 581, 
3.3 1. C. 018, (’17) A.M. 989. 

(J-) (1017) 40 Mad. .381. 35 I.C. 918, (’17) A.M. 
089, supra. 

(y) Jirij Xarain Rai v. Mangla Prasad (1924) 
51 I. A. 129, 46 All. 05, 77 I.C. 080, (’21) 
A.FC. .30; Abdul Karim v. Ram Kishore 
(102.3) 47 All. 421, 86 I.C. 837, (’25) A.A. 
327 ; Badri Prasad v. Madan Lai (1893) 
15 All. 75, 79 (F.B.l ; Govind v. Sakharam 
(1904) 28 Bom. 383, 389 ; Ramnsami v. 
Ulaganalha (1899) 22 Mad. 49, 63 ; 
Debmdra v. Fyzabad Bank (1924) 3 Pat. 
63, 75 T.C. 53, (’24) A.F. 94. 
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a custom in the Punjab, the son cannot enforce partition 
during the father’s lifetime (z). 

There arose recently a conflict of opinion whether there was any pious obliir ition on 
the part of the sons to pay the father’s debts in the lifetime of the father, or ^ her the 
obligation arose for the first time after the father’s death. Tlio conflict at -te out of 
some observations of the Judicial Committee in Sahu Bam^s case (a). Following those 
observations, the Allahabad High Court held that the obligation did nub arise until 
after the father’s death (6). On the other hand, the Madras (c) and ornbay (d) High 
Courts hold that the liability arose even in the father’s lifetime, and thub the observations 
in Slahu Barn's case were mere obiter dicta and they dh^ not affect the law as laid down 
by the Judicial Committee itself in a long lino of decisk ..s. Tti a later case, that of Brij 
Narain Bai v. Mawjla Prasad (e), their Lordships of the Privy Council hold that the 
observations in Sahu Barn's case roferred to above were not necessary for the decision of 
the case, and that tlie sons wore liable for the father’s debts whether the father was 
alive or dead when the liability attached. 

lb may here be observed that under the old Hindu law the liability of the sou to 
pay the father’s debt did not arise until after the father’s death. Under Hindu law as 
interpreted by the British Courts the liability exists even in the lifetime of the father. 
To this extent the British Courts have extended the liability of the son. In another 
respect, however, that liability has boon curtailed, for while under the old Hindu law, 
the liability extended to the personal property of the son, it is now limited to his interest 
in the joint family property. 


(J) Debt contracted by father after fartition. — The son is 
not liable for a debt contracted by the father after partition. 

[6] Liability of son after partition for debt contracted 
by father before 'partition, — It is now lield by all the courts 
in India that the son is liable after partition for a debt con- 
tracted by the fatlicr before partition (/). But if the suit is 
filed after partition against the father only the decree cannot 
be executed against the son (g). 


(a) 

0) 

(c) 


( 2 ) Nihal Vhand Oopal Das v, Mohan Lai (1932 
13 Lah. 455, 135 T.C. 197, (’32) A.L. 211 
(1917) 44 I.A, 126, 39 All. 439, 443 
444, 39 I. C. 280, (’17) A. V(J. 01. 

Kishen Singh v. Chhajju Singh (1923) 45 All, 
90, 79 I. C. 238, (’23) A.A. 206. 

PeiUi Venkanna v. Sreenimsa (1918) 41 Mad, 
136, 141, 148, 43 I.C. 225, (’19) A.M. 1175 
[personal decree] ; Armagham v. Muthn 
(1919) 42 Mad. 711, 52 I.'O. 525, (’19) A, 
M. 75 [F.11.1 [mortgage for antecedent 
debt]; Kandasmi v, Kuppu (1920) 43 
Mad. 421, 55 I.O, 320, (’20) A.M. 479 
[mortgage not for antecedent debt] ; 
Sama Rao v. Vannajee (1923) 40 Mad, 64, 
n I. C. 153, (’23) A.M. 36 [mortgage not 
duly attested and therefore a nullity]. 
Uanmant v. C.anesh (1919) 43 llon'i. 612 
627-630, 51 I.C. 012, (’18) A.B. 13. 

(0 (1924) 51 I.A. 129, 46 All. 95, 77 I.C. 689. 
(’24) A. PC. 50. 

(Calcutta) Kiilada Prasad v. Haripadn (1913) 
40 Cal. 407, 17 I. C. 257 [a case of par- 
tition constituted by conversion of son], 
(Madras) Ramchandra v. Kondayya (1901) 
24 Mad. 555 ; Jagannatha Row\. Viswesan 
(1924) 47 Mad. 821, 80 I. C. 228, (’24) 
A.M. 682 ; Subramania v. Sabapathv 
(1928) 51 Mad. 361, 110 I.C. 141, (’28) 
A. M. 657 [F. B.] ^ ' 


(d) 


(/) 


(Bombay) Annabhatv. Shiiappa (1928) 52 
Bom. 376, 110 I. C. 269, (’28) A. B. 232. 

(Allahabad) Rankei/ Lai v. Darya Prasad 
(1931) 53 All. 868 [F.B.], 135 I.C. 139, 
(’31) A. A. 512 (settling the conllict 
between the earlier decisions). 

(Patna) Atul Krishna Roy v. Lala Xandanji 
(1935) 14 Pat. 732 [F.B.], 157 T.C. 53, 
(’35) A. P. 275 (overruling an earlier 
decision). 

(Lahore) Jawahir Singh v, Parduman Singh 
(1933) 14 Lah. 399, 141 I.C. 424, (’33) 
A.L. 116. 

(Xagpur) Firm Uoi indram Dwarkadas v. 
Nathulal (1938) Nag. 10, 170 I.C. 724, 
(’37) A.N. 45. 

(Oudh) Jageshu'ar v. Manni Ram (192.’^ 
2 Luck. 561, 101 f.C. 907, (’27) A. 0. 180. 

(g) Firm Govindram Dwarkadas v. Xathvlal 
(1938) Nag. 10, 170 I.C. 724, (’37) A.N. 45 ; 
Atul Krishna Roy v. Lala Xandanji (1935) 
14 Pat. 732 [F.B.], 157 T.C. 53, (’35) A.P. 
275 (suit for money filed in Jan. 1931. 
Partition decreed in Mar. 1931 dates 
back to Nov. 1930 when the suit was 
(filed) ; Kuppan Chettiat v. Masayoiindon 
(1937) Mad. 1004, 169 I.C. 400 (’37) 
A.M. 424 ; Krishnaswami v. Ramasivami 
(1899) 22 Mad. 519. 
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Ss. 290A. Grandfather’s share— Where a decree lias been 
290A'292 (ilitaiiied against a Iliiulii who was a member of a joint family 
coFisistiii^ of liiinsolf Iiis fjitlier liis son and the j lulgment 
(I(‘l)tor and liis fatlier died soon after, it was held that the liability 
of tlui son to pay the father’s decree-debt covers even the 
sliare of tlie judgment delitor’s father (h). 

291. Extent of liability of grandson and great-grandson.— 
Tlifi son is bound 'to pay the father’s debt with interest. So 
also is th(‘ grandson (i). It was at one time supposed that the 
pious obligation to pay ancestral debts did not extend beyond 
tlie grandson, lint it has now been held by the highest tri- 
bunal that tlH‘ gn‘.at-grandson is bound to pay the great-grand- 
fa, tluu-’s debts, and that his liability is co-extensiva; with that of 
tli(‘ sou and grandson (;). 

says : “ Tho Kon.s niuisb pay tho dobt.s of tlioir father, when proved, as if 
tlioy wure their own, that is with interest ; the son’s .son must pay the debt of his grand- 
father but witlioiit interest; and tho son’s son’s son sliall not be compelled to discharge 
it \inl(Lss lie has assets”: (Colebroke, V'ol. 1, p. The distinction which has been 

made by the Hindu lawyers has not been roeognised by tlie Mritish Courts. 

Ill Chd Ham v. Ham Singh {Ic), tho Judicial (^immitteo ob.served, upholding tho 
view ('xpressc'd by th<* High Court of Allahabad (/), that there was no pious obligation 
on th(' grandson to pay tho dobts of liis graiidfatli(T while his own father was living. 
Hut tliis viiov must now bo taken to have bisMi suporsiah'd by tho decision of the same 
tribunal in .l/u..sd VHah v. Dauunlar Piamd [m). In that case tho joint family consisted 
of A and his .s(ui />’. .1 sold an itiun of the joint family jirojiorty to discharge a debt that 
was eontraited by his grandfatlier. [t was held that H's interest in tho property was 
bound by tlie sale, as tho sale was made to liquidate liis (Zf’s) great-grandfather’s debt 
which H was iindi'r a pious obligation to pay. 

It will be s(‘eii from ss. 2H9-291 that no coparcener exapt a son, grandson or great- 
(jraiidson is liable for the private debts of any other coparcener. Thus a nephew is not 
liable for the debts (J his uncle ; therefore, if an uncle and nephew are members of a joint 
family, th<' lu'phew’s interest in tho joint property cannot bo attached and sold in execu- 
tion of a decree against the uncle (a). 


292. Creditor’s suits.- -(f) Suit against father ~h\ a 
cas(‘ wIhu'c tlu‘ s'ju is under a pious obligation to pay the 
father's debt, the creditor may sue the father alone and obtain 
a decree against him, and he may execute tlie decree by 


(O ^'/iniwiin \ Jin /I I I/a Sai. 410. 

(0 Ladman l>(if. v K/iiinnn JmI {IH07) l{) A\\ ] 

-li (I’ II I , ImJii V (.'ohanllmn Das (1025) 

4 I’at. 47S. IS1-4.S2, SG 1 {'. 721 ('25) , 
A \\ 47U 

(j) Vllah \ Damintar rrasiui (102G) .53 I 

I A. 201. 48 All 518, 08 I. C. 1031, ('2G) ; 
A re, 105, Shill Ham v. Durya (1028) i 
3 l.urk. TOO, 112 1. V 288, (’28) A. O. ^ 
378 (K.n.). I 

(i) (1022) 40 I.A. 228, 230, 44 All. 368, 37li-376, I 


G7J.r. 500, (’22)A. A.247. 

(/) Ham Sinijh v. Chd Ham (1010) 41 All. 520, 
51 J. V. no, (’10) A. A. 415. 

(at) (1020) 53 I.A. 204, 48 All. 518, 98 I.C. 1031, 
(’26) A.l’l’. 105. 

(/() Ham Halan v. lachman Das (1903) 30 All. 
400 ; Mathura v. Hajbimar (1921) 6 Pat. 
L J. 520, 62 J. C. 132, (’21) A. P. 447 
IF.B.l; Hari Drasad v. Sourendra (1922) 
1 Pat. 506, 525-526, 66 I. C. 945, (’22) 
A. P. 450. 
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attachment and sale of the entire interest of the father as well 
as the son in the joint family property, and the sale will bind 
the son though he was not made a party to the suit, unless the 
debt contracted by tlic father was for an immoral purpose. 
Even if the sons were originally impleaded in the suit and 
the suit was afterwards withdrawn against them, tiie decree 
against the father, can be executed against the son’s interests 
in the joint ftimily property (o). 

If there is a partition after the decree, according to one 
view, the decree may be executed against the joint family 
proverty including the son’s interest therein (j)). According 
to another view, the creditor should bring another suit against 
the sons, obtain a decree against them which would be limited 
to the shares allotted to them on partition and then attach and 
sell the shares, unless the partition was not bona fide and was 
made with intent to defraud the general body of creditors, 
in which case the decree may be executed against the joint 
family property (q). 


The first view sot forth above proceeds on the ground that the sons are represented 
by the father in the case of a decree obtained before partition. The reasons for the second 
view have thus boon stated by the High Court of Madras : “ At the date of execution 
the property now in question had ceased to be joint family property and the cases referred 
on the other side— 11 Jiom, 37, 4 LA. 47, 0 LA. 88, 13 Cai. 21 P.C, 28 Bom. 383- were all 
cases in which the properly nmiained joint and so subject to alienation by the father in 
satisfaction of his debt ” (q). 

If there is a partition during the pendency of the suit 
against the father, either the son can be made a party and a 
decree would follow as in sub-sec. (2) below or the suit will 
proceed without the son and the decree will follow as above (r). 


Explanation. A partition is not homi fide and may be 
described as one made with intent to defraud creditors if it does 
not provide for the payment of the father’s debts. It may 
not be proper to say that the partition is sucli merely because 
it was entered into either pending the creditor’s suit or after 


(o) Krishnan v. Sami (1940) Mad. Sl.'j. (’40) 
A.M. 544. 

ip) Kishan Sarup v. Brijraj (1929) 51 All. 932, 
955-56, 121 1. C. 257, ('29) A. A. 726; 
Jageshwar v. Manni Ram (1927) 2 Luck. 
561, 101 I.C. 907, r27) A.O. 180 ; Nanda 
Kishore v, Miidan Lai (’36) A. L. 64 
(‘ decree before partition.’) 

(<?) Kameshwarammu v. Ven/cata Subba Row 
(1915) 38 Mad. 1120, 24 I. C. 474, (’14) 
A.M. 328 [decree obtained before parti- 
tion!. 


(r) See Ragunandan Rershad v. Moti Ram 6 
Luck. 497, 119 I.C. 449, (’29) A.O. 406, 
where the decree was in Dic. 1926, the 
partition was in Auf?. 1926 and the suit 
was probabiy prior to August. The 
date of the suit does not appear in the 
report. See also Jauahar Singh v. Pardu- 
man Singh (1933) 14 Laa. 399, 141 I. C. 
424, (’33) A.L. 116, where the partition 
was in I'eh. 1927 but the date of the 
money decree against the father does not 
appear. 
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S. 292 the decree in tliat suit, and with the object of avoiding attach- 
ment of the joint family property in execution of the decree 
in the creditors’ suit (s). 


Wliere a partition between a father and son was not a 
mere colourable transaction and was in accordance with the 
proper sliares in the property it is not liable to be impeached 
under section 5.3 Transfer of Property Act, although it was entered 
into with a view to prevent attachment of tlie son’s share in 
execution of decrees obtained against the father alter the 
])artition. Only the father’s share can be proceeded against (0. 

(2) JSuH against father and son . — ^Llndcr similar conditions 
the creditor may sue both father and son, and obtain a decree 
against them for the debt due to him {u). It is open to the 
son in sucli a suit to show that the debt was incurred by the 
father (t)) for an immoral purj)ose and to resist a decree against 
his sliare on that ground. It is not necessary for the son to 
show that the immoral purj)ose was known to the lender {w). 
Put a distinct connection must be established between the debt 
and the fatlier’s immorality (x). If ho omits to do so, he will 
bo ])recluded in execution proceedings from contending that 
the debt was contracted for an immoral purpose (y). 


"I'lio son may b(' joiuod as a party to a suit on a promissory note executed by the 
father alone (^). See s, 2-10 (i). 

If there is a partition between the father and tho son after tho debt has been 
ineiirrecl but Ix'fon* any suit is tiled tlio creditor can roach tho share allotted to the son 
on jiaitation only by a stiit to which the son is a party (rhffi s. 290 (0) and cases cited 
tluMi'in). Such a suit would in tho ordinary course bo one both against tho father and 
tho son. 'rhe decree against the father wouhl bo tho usual decree but against the son 
it would bo limited to tho share allotted to him on partition. 

Uven Avhere tho dobt is a secured debt, tho creditor may suo both father and son. 
If the mortgago is binding on tho son also, being exocutod for an antecetlent dobt [s. 256 
(2)1, or otlior legal necessity (s. 242) a mortgago docroo foUow'S. But if the mortgage 
Avas not ellocti'd for an anti'cedent debt or other legal necessity there will be a mortgage 
decree in i\ladras and Bombay but not in other provinces against the father but a money 


(If) d.vyar, ri* (l!)2S) f)! Mini. 417, i 

42:., 112 i.c. r.n, (’28) a.m 7 ;$:. [K.ii ] ; 

Subiatmiua v. SabapnOnj (lli2s) 51 Mud [ 
3()1, 308, 110 I. C. 141, (’28) A. M. ti:.7 ; 
ii'ui/u I'rnsnd v. Mnrlidhar (li>28) 50 i 
All. 137, 104 I. 0. 400, (’27) A. A. 714 ; 
Ku*han ^Sarup v. Ihijraj (li>21>) 51 All 
1)32, <130-37, 121 r. C. 257, (•20) A. A. 7*20. ' 
(() Sehu'abo V. Subhinh aims Shunmn^jhnm 
Vhettiar {\nb) Jlad. 138. 

(f/) Ramisaini v. Uliujanatha (1889) 22 Mad. 49 
[FB.]; SauuKinan v. Yeerappa (1917) 
40 JIad, 581, 582, 35 I.C. 918. (’17) A M. | 
989, Dt'bendra v. Fyzabad Bank (1924) 1 


3 Pat. 03, 75 I.C. 53, (’24) A. P. 94. 

(r) Fat Xarain v. Behari Lai (1925) 52 I.A. 22, 
6 Lah. 1, 84 I. C. 883 (’25) A. PC. 18. 

(«•) Lak-ghimnaswami v. Baghara Charjulu 
(1943) Mad. 717, 210 I.C. 98, (’43) 

A.M. 892. 

(x) Bnpnohan v. Mahabeer (1936) 63 Cal. 194. 

(y) Krishnanand v. Baja Bam (1922) 44 All. 

393, 66 I.C. 150, (’22) A. A. 116. 

( 2 ) Ramasamayyan v. Virasami (1898) 21 Mad. 
•222, 224 ; Xaniyan v. Ve^ruppa U917) 40 
Mad. 581, -82, 35 I C 918, (17) A. M. 
989, supra; R(nnpf,ul Singh v. Bej Xaiain 
(1882) 8 Cal. 517. 
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decree against the son (s. 259 and s. 260) conditional on the debt not being realised 
by the sale of the father’s share (a). See sec. 296 (i). Tf there is a partition between 
the father and the son after the mortgage, the son is still liable to pay the debt unless 
it is incurred for illegal and immoral purposes. In such a case the son ouglit to be a 
party to the suit. As the father does not represent him, the equity of redemption in his 
share of the property would not be lost unless ho is impleaded and is given an opportunity 
to redeem. If he is not impleaded in the suit against the father, there ouglit to bo another 
suit against him or other proceeding giving him an opportunity to redeem before he is 
deprived of his share. There can bo no objection to the maintainability of such a suit. 
If ho obstructs delivery of the property to the purchaser, he may be allowed an opportunity 
to redeem in those proceedings. In such cases, he munt redeem the whole of the debt and 
not merely his own share (/>). The son himself may fde a suit for a declaration that the 
mortgage is not binding on him [ wfe s. 296 (I) ]. j 

(^) Son alo7ie cminot be sued during father s lifetime — 
Where a debt lias been contracted by the father for his 
personal benefit, he is primarily liable to discharge it. Such 
being the case, tlie son alone cannot be sued during the 
father’s lifetime (c). 


(4) Suit agamst the son after father s death there being no 
suit against the father " In such a case, the creditor may file 
a suit and obtain a decree against the son, and attach the 
entire interest of the father and son in the coparcenary property, 
and have it sold in execution of the decree. The son being 
under a pious obligation to pay the father’s debts, he cannot 
claim the benefit of survivorship. It is assumed that the debt 
contracted by the father was not for an unlawful or immoral 
purpose. Such a suit may be filed and a decree obtained 
against the son, even if, at the time of the suit, the grandfather 
is living. The decree may be executed against the share of 
the father and the son in the ancestral property (d). 


(5) In the case of a money claim there cannot be a second 
suit against the son after the father’s death where a decree 
had been obtained against the father during his lifetime. 
The decree can only be executed against the son, whether the 
son is regarded as being represented by the father or as a 
representative of the father within the meaning of sec. 53 of the 
Code of Civil Procedure (e), see s. 294 (C). The Madras (/) 


(a) Kandasami v. Kuppu (1920) 43 Mad, 421, 
55 I. 0. 320, (’20) A. M. 479 ; Sami v. 
Poonnammal (1807) 21 Mad. 28. 

(5) Trimbak v. Narayan Damodar (1884) 8 
Bom. 481 ; Uem Haj v. Bashesher Das 
(1933) 14 Lah. 22, 147 I.C. 693, (’33) A.L. 
253. 

(o) Perimami v. Seetharama (1904) 27 Mad. 243, 
247 [F.B.]. 

12 


(d) Devi Das v. Jada Ham (1934) 15 Lah. 50, 
147 I.C. 22.5, (’33) A. L. 857, diaftcatlng 
from Bind’a Parsad v. liaj Ballabh (1926) 
48 All. 245, 91 I. C. 785, (’26) A. A. 
220 . 

(«) V eakaJUvmrayana v. Somaraju (1937) Mad. 

880 (F.B.j, 171 I.C. lOi, (’37) A.M. 610. 
(/) Periasami v. SeetJtarama (1904) 27 Mad. 243 
IF. B.l. 
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. and Allahabad decisions under the Code of Civil Procedure, 
29^ 1882, allowing a second suit against the son on the judgment 

debt arc of no practical importance. 

292A. Where two brothers contracted a debt in respect 
of a joint family business the creditor is entitled to a decree 
against them after their separation in status by a partition 
suit {(j). 

293. Limitation.— (^) Against father suit is 
brought against tlie father alone to recover a debt contracted 
by him for his own personal benefit, the period of limitation 
for the suit is, in the case of an unsecured debt, 3 years from 
the date when the debt becomes due and payable [Limitation 
Act, Sell. I, arts. 57, 58, GO, 67]. 

(2) Against son . — It has been held by the High Court 
of Madras that whether the suit is brought both against 
iatJujr and son, or it is brought against the son after the 
father’s death, there is only one cause of action which arises 
(M]ually against father and son at the time when the debt 
is due and payable, and limitation runs equally against them 
from that date {h). It has accordingly been held by that 
(Joiirt that a suit against the son after the father’s death is 
goveriKid by the same article of the Limitation Act as would 
be apjilicable if the suit where brought against the father 
himself, tlie reason given being that the suit against the son 
is as much a suit on a contract (that is, the father’s contract 
of delit) as a suit against the father (i). According to this 
view, tlie jieriod of limitation, in the case of an unsecured 
debt, is 3 years from the date when the debt becomes due 
and payable [Limitation Act, Sch. I, articles 57, 58, 66, 67]. 
(In the otlim* hand, it has been held by the High Court of 
Allahabad that the son’s liability is not governed by the same 
article as the father’s liability, but by article 120, the reason 
given being that the son not being a party to the contract, 
could not be sued on the contract. His liability arises from 
the pious obligation to pay the father’s debt, and the only 
article applicable to the case is article 120. That article 
applies to suits for which no period of limitation is provided 
specifically by the Act, and the period prescribed by that 

[F. n.]. 

(»; Perutsami v. Seetharama (1004) 27 Mad- 
243 [F.B,]. 


(g) Rum Rakhan v. Rajttlal (1944) Luck. 60.^). 

(h) ^rallesa)n v. Jugnla (1000) 23 Mud. 202, 
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article is 6 years from the date when “ the right to sue accrues.” S. 293 

Though there is a difference of opinion between the two High 
Courts as to the period of limitation for a suit against the sons, 
they are both agreed that the starting point of limitation in 
respect of the liability both of the father and the son is the 
same, namely, the date on which the debt becomes due and 
payable (j). A Full Bench of the Calcutta High Court has held 
in a case in which a suit was brought against the sons after 
the father’s death, that the case was governed by article 120 
of the Limitation Act, but the question whether “ the right 
to sue ” accrued on the date on which the debt incurred by 
the father becomes due and payable, or the date when the 
creditor after exhausting all his remedies against the father 
finds that the debt or a portion of it is still unsatisfied, or the 
date of the death of the father, was left open (i:). 

(3) Where debt is secured by a charge . — Where a debt 
contracted by the father is secured by a simple mortgage of 
joint family property or by a charge on such property created 
by him alone, and a suit is brought to enforce the mortgage or 
charge, then whether the suit is against the father alone, or both 
against father and son, or against the son after the father’s 
death, the article of the Limitation Act governing the father's 
liability is article 132 which prescribes a period of 12 years 
from the date when the money sued for becomes payable. 

But the son, not being a party to the mortgage, is not bound 
by the mortgage, and art. 132 does not apply to his case. He is 
liable, however, for the mortgaged-debt qua debt, and his 
liability is governed, according to the Madras decision referred 
to in sub-sec. (2), by one of the articles which prescribe a period 
of 3 years, and, according to the Allahabad and Calcutta 
decisions referred to in the same sub-section, by article 120 
which prescribes a period of 6 years. According to the 
Madras decision, the mortgagee’s suit against the son would 
be barred if brought more than 3 years after the accrual of the 
cause of action ; according to the Allahabad and Calcutta 
decisions, it would be barred if brought more than 6 years 
after that date (1). 

ij) Narsingh v. Lalji (1901) All. 23 206. See 

Maharaj Singh v. Balwant Singh (1906) 

28 All. 608, 516. 

{k) Brijnandan v. Bidya Prasad (1915) 42 Cal. 

• 1068, 29 I.C. 629, (’16) A.C. 279. 


(/) Brijnandan v. BiiBja PrasaJ (1915) 42 Cal. 
1068, 29 I.C. 629, (’16) A.C. 279 ; Chan- 
dradeo Singh v. Mata Prasad (1909) 31 
All. 176, 179, lines 4-10, 1 I.C. 479 [F.B.]. 
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S.294 294. Sale of coparcenary property in execution of decree 

against father alone."~The law on the subject-matter of this 
and the next section was first expounded by their Lordships 
of the Privy Council in Muddan Thakoor v. Kantoo Lall (m). 
The judgment in that case was summarized by their Lordships 
in Siiraj Bimsi Koer v. Sheo Proshad (w) in the following 
terms : — 

(a) “ That where joint ancestral property has passed out 
of a joint fa^nily, either (1) under a conveyance 
executed by a father in consideration of an antecedent 
debt, or in order to raise money to pay off an ante- 
cedent debt [s. 295] or (2) under a sale in execution 
of a decree for the father’s debt [s. 2940] his sons, 
l)y reason of their duty to pay their father’s debts, 
cannot recover that ])ro})erty, unless they show 
that the debts were contracted for immoral purposes, 
and that the purchaser had notice that the debts were 
so (‘ontracted ” ; and 

(b) “ that the purchasers at an execution sale, being 
strangers to the suit, if they have not notice that 
the debts were so contracted, are not bound to 
make enquiry beyond what appears on the face of 
the proceedings.” 

The following passage from the judgment of their Lord- 
ships of the Privy Council in Mst. Nanonii Babuasin v. Modun 
Mohun (o) lias now become classical: — 

" Destructive as it may be of the principle of indepen- 
dent coparcenary riglits in the sons, the decisions have 
for some time established the principle that the sons 
caimot set up their rights against their father’s 
alienation for an antecedent debt, or against his 
creditors’ remedies for their debts, if not tainted with 
immorality. On this important question of the 
liability of the joint estate their Lordships think that 
there is now no conflict of authority.” 

\\hen the father became a Christian and was afterwards 
reconverted to Hmduism a sale in execution of a money 
decree against him does not pass the minor son’s share in the 


(m) (1874) 14 JliMig L. 31. 185, 1 I. A. 333. 

(n) t) 1 A. 8)S, 10«, 5 Cal. U8, 171. 


(o) (1886) 13 Ual. 21, 35, 13 I.A. 1, 17, 18. 
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family property, as the joint family was broken up when the 
father became a convert and there can be no reunion with the 
minor son (p). 

294A. Sons’ remedies before sale.- (i) A debt con- 
tracted by the father for his own personal benefit may be 
secured by a mortgage of joint family property or it may be 
unsecured. In either case the creditor may obtain a money 
decree against the father alone, and may atta( h and bring to 
sale the entire joint family property including the sons’ interest 
therein in execution of the decree. The sons being under a 
pious obligation to pay the father’s debt, cannot object to 
the attacliment of their interest in the property on the ground 
that the debt was not for the benefit of the family. Nor 
can they object on the ground that they were not parties 
to the suit in which the decree was passed. Prima facie a 
decree obtained against A cannot be executed by attachment 
and sale of jB’s property. But the position of sons in a joint 
Hindu family is, by reason of their pious duty to pay their 
father’s debt, very difterent from that of an ordinary third 
party. The sons being under a pious obligation to pay the 
father’s debt, the entire joint family property is liable to be 
attached and sold in execution of the decree against the father, 
unless they show that the debt for which the decree ^vas passed 
was incurred by the father for an immoral or illegal purpose 
or successfully challenge the existence of the debt on which 
the decree is based (jil). There are two courses open to the 
sons in such a case. They may come in under 0. 21, r. 58, 
of the Code of Civil Procedure, 1908, and object to the attach- 
ment and sale on either of the grounds mentioned above. 
The party against whom the order is made will then, under 
0. 21, r. 63, be entitled to bring a suit in which the whole 
question as to whether there was a debt or not, or whether 
it was immoral or not, will be determined. If no such suit 
is filed within one year from the date of the order, the order 
will be conclusive {q ) ; [see Limitation Act, 1918, Sch. I, art. 11]. 
The sons, however, are not bound to proceed under 0. 21, 
r. 58. They may bring a suit against the decree-holder for 


Ss. 

2H294A 


(p) Vella Venkatasubbayya v. Vella Venkat- 
ramayya (1!}44) Mad. 33. 

(pi) Lakshmadu v. Ilamndu & Ors. (1940) Mad. 
123, 187 l.C. 816, (’39) A.M. 687. 

(g) Indar Pal v. The Imperial Bank (191.')) 37 
All. 214, 28 l.C. 593, (’15) A.A. 126; 
Mohan Lai v. Bala Prasad (1922) 44 


All. 649, 69 l.C. 754, (’22) A.A. 310; 
Hammant Kashinaih v. Oanesh Annaji 
(1919) 43 Bom. 612, .51 l.C. 612, (’18) 
A.B. 13 ; Madhusuda?i v. Jswari Dayi 
(1921) 48 Cal. 341, Cl l.C. 25, (’21) A.C. 
152; Ram Rattan v. Basant Rai (1921) 
2 Lah. 263, 64 l.C. 121, (’21) A.L. 205. 
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294A a declaration that they are not bound by the decree and for 
an injunction restraining the decree-holder from selling the 
entire property, but tlieir share will not be released from 
attachment, unless they show that the debt for which the decree was 
obtained was tainted with immorality (r). And in such a suit 
ad valorem court fees must be paid {s). It has been held in 
lloinbay that the decree-holder himself may apply under 
0. 21, r. GG (2) ,{e) of the Civil Procedure Code to include the 
sons’ interest in tlie proclamation of sale, and that the Court 
may on such an application deal with the sons’ objection 
after giving notice to them (t). 


(2) In tlie case of a mortgage by the father of joint family 
property, the creditor may obtain a mortgage decree against 
tlie fa tiler alone. Where the property is put up for sale in 
execution of a mortgage decree, no attachment takes place as 
in the case of a money decree. The sale is held in such cases 
under the final decree for sale passed in the mortgage suit. But 
the sale is always notified by proclamation under 0. 21, r. 66, 
and the sons may at the time of sale give public notice to all 
intending purchasers that there was in reality no debt owing 
Ironi the father or that the debt for which the decree was passed 
was contracted by the father for an immoral or illegal purpose. 
Where such notice is given, and the property is purchased after 
such iioticc, tliough it may be by a stranger to the suit, the 
sale will be sc^t aside, if the sons show, in a suit subsequently 
biouglit by tliein, that the debt was contracted for an immoral 
purpose ; for the purchaser, though he may be a stranger to 
the suit, will then be taken to have had notice, actual or 
constructive, of tlie sons’ objections, and therefore to have 
purchased with notice of the sons’ claim and subject to the 
result of the sons’ suit (u) ; see s. 294B (i), para. 2. But the 
s.ons are not bound to wait until the property is sold. They 
may bring a suit against the mortgagee for a declaration that 
they are not bound by the decree and for an injunction 
lestiaining the mortgagee from selling the entire property. 


(*) 


Jutran Siiujh v. Bfiiip (1905) 27 . 

16 fK.Jl.l; Abdul Kanm v. Ham Kish 
(1925) 47 All, 421, 86 I.C. 837, (’ 
A. A. 327 ; Bardari JmI v. Bharat Natio 
Bank (1931) 12 Lali. 495, 130 I.C. 8 
(’31) A.L. 716 ; Pirthi-Singh v. Man.ch 
(1935) 16 Lah. 1077, 156 I. C. 539. C 
A. L. 761. 

Yinayakrao v. Mankunmrbai (1943) 


440, 202 I.U. 643, (’43) A.N. 70. 
it) liamchundra v. Bhaawant (1929) 63 Bom 
777, 121 I.C. 436, (’29) A.B. 465. 

(u) Suraj Bansi Koer v, Sheo Proshad (1878) 
6 Cal. 148, 173, 6 I.A. 88, 106 (debt held 
to be immoral); Bhagbut Pershad v. 
Onja Koer (1888) 16 Cal. 717, 724, 15 I.A. 
09, 104 (debt held not to be immoral). 
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Where such a suit is brought, the question arises wliether 
the sons’ suit must fail unless they can establish that the debt 
for which the decree was passed was for an immoral purpose, 
as they have to do in a suit to set aside a 7noney decree [see 
sub-sec. (2)], or whether they arc entitled to su( ('eed if the 
mortgage was neither for legal necessity nor for the payment 
of an antecedent debt, witliout showing that the debt was 
contracted for an immoral purpose, ft has been held in several 
cases that as in the case of a simple money decree, so in the 
case of a mortgage decree, the sons are not entitled to go 
behind the decree, except for the purpose of showing that the 
debt was tainted with immorality (u). The cases referred to 
above were prior in date to the Privy Council case of Brij 
Narain v. Mangla Prasad {w), decided in 1923. In that case 
the Judicial Committee laid down five propositions (see note 1 
to s. 295), of which the following three are material : — 

(1) The managing member of a joint undivided estate 
cannot alienate or burden the estate qua manager 
except for purposes of necessity [see. s. 242]. 

(2) If he is the father and the other members are the 

sons he may, by incurring debt, so long as it is 

not for an immoral purpose, lay the estate open to 
be taken in execution proceedings upon a decree 
for payment of that debt [see s. 294]. 

(3) If he purports to burden the estate by mortgage, 

then unless that mortgage is to discharge an 

antecedent debt, it would not bind the estate [see 
s. 295]. 


In Oudh and Punjab (a;), it has been held that the word 
debt ” in the second proposition refers not only to a simple 
money debt but also to a mortgage debt, and that the sons’ 
suit must fail unless they establish that the debt was for an 
immoral purpose. This view was followed in an Allahabad 
case, though with some hesitation (y). However, a Full 


{v) Beni Madho v. Basdeo Patak (1890) 12 All. 
99; Bhawani Baksh v. Ram Dai (1891) 
13 All. 216 ; Pern Singh v. Partab Singh 
(1892) 14 All. 179 [F.B.]. Seo also 
Chandradeo v. Main Prasad (1909) 31 All. 
176, I I.C. 479; Raja Raghunandan v. 


(x) Gouri Shankar v. Jang Bahadur (1924) 27 
Ou<lh cases, 124, 79 I.C. 1008, (’24) A.O. 
894 ; Nand Lull v. Um-ai (1926) 1 Luck. 
360, 93 I.C. 65.'), (’26) A.O. 321 ; Jogindra 
Singh v. The Punjab (b Sindh Bank Dtd., 
AmrUsar {lUQ) 21 Lah. 96, 186 I.C. 357, 
('39) A.L. 685. 
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Ss. Bench of tlie Allahabad High Court [z) disapproved of that 
294A, 294B the word debt in the second pro- 

position contemplated a simple money debt, and not a mortgage 
debt ; furtlier, tiiat having regard to the first and third pro- 
positions, a mo[‘tgag(‘, by tlie fiitlrer could only be upheld 
if it was made either for a legal necessity or for an antecedent 
debt, and in n6 other case, and that if mortgagee failed to 
])r()ve that tlie debt was contracted for either of those two 
])urposes, the sons were entitled to have the mortgage decree 
set aside nnthoiit showing that the debt was for immoral 
])ur|)oses. 

In tho Allahabad cas<! abovo reform! to the Full Bench consisted of three Judges. 
The vi(nv stab'd abovo is the vi(!\v taken by two of tho judges. 'Fhe third judge was of 
opinion that tlui word “debt” in tho second proposition included a mortgage debt but 
that t he propositioti did not apply as the property had not yet b(a!n sold. In tho view 
)f the h'arnedjudge tho words “ lay tho estate open to bo taken in execution proceedings ” 
n proposition two, contemplated cases where tho property had alnaidy been sold, and 
that tho mero ])a8sing of a deert'o cannot bo said to “lay the estate open to ho taken 
n ex('cution ])roceedings.” On the.so grotinds the learned Judge arrived at tho same 
'oiiclusion as the other two Judges. Tlu' other two Judges, however, refrained from 
'Xpressing any opinion as to th(' intoipretation to be put upon those words. It is very 
mportant to note that tho ruling in the Full Bench case ai)plics only where (1) tho suit 
H to set aside a morUjmje. d(^cre(‘, and (2) tho suit is brought bf’Jon sale. 

In a recent case tho Bombay High Court agroed with tho Full Bench decision of the 
Allahabad Jligli Court and dilfcrred from tho Lahore High Court (a). 

294B. Son’s rights after sale. — V) Money decree nyainst 
fallier. Wlu're tiu! father has contracted a debt for his 
personal benefit, tlio creditor may obtain a money decree 
against the father alone, and may enforce the decree by attach- 
ment and sale of the entire coparcenary property including 
the sons’ interest therein. The sons, though not parties to the 
suit, are bound by the sale by reason oi' tlieir pious duty to 
pay tlieir father's (hdit, aird they camiot recover their share 
of the jiroperty uidess they prove (aird the burden lies upon 
them to prove) that the debt was contracted by the father 
for an immoral or illegal purpose. This rests on the theory 
that as tim fatlier can effect a sale without suit of the entire 
joint fainily |)rop(uty including his sons’ interest therein in 
favour of the creditor for the payment of an antecedent debt 
[s. 295], .so the creditor may legally procure a sale of it by 
s uit (b). T he fundamental principle is that where joint family 


(2) Jaiphsh J'rusad v. Hoshyar Singh (11129) 
51 All. UO, 11.5 l.C. 775. (’28) A. A. 
5im[l'’lf,]. 

((f) lihitniiMppa Murdappa v. Hannuintappa 
Tipp<iii}i(i(m-i) lloin. 568, (’43) A. B. 451. 


(f>) Mst. Sanomi Babnasin v. Modun Mohun 
(1886) 13 Cal. 21, ,30. 13 I.A. 1 ; ifaww- 
sarnayyan v. Virasami (1898) 21 Mad. 
222, 224; Kanhali v. Keshava (1888) 
11 Mad. 64, 76. 
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property is sold in execution of a decree, tlioiigli obtained 
against the father alone, and for a debt contracted by liiin for 
his own personal benefit, the sons cannot claim to recover their 
share of the property unless they show that the del^t was con- 
tracted by the father to the knowledge of the lender (c) for 
an immoral or illegal purpose (d) and that the pm e baser had 
notice that it was so contracted (e). 


A distinction has, however, been made by the Judicial 
Committee between the case where the purchaser at the execu- 
tion sale is a stranger to the suit and the case where he is the 
decree-holder himself. The two leading cases on the subject 
are Muddun Thakoor v. Kantoo Loll (/) and Suraj Bansi Koer 
V. Sheo Proslmd {g). It has been held by the Judicial Com- 
mittee in those cases that where the purchaser is a stranger to 
the suit, the sons are not entitled to recover their share unless 
they prove (1) that the debt was contracted for an immoral 
or illegal purpose, and also (2) that the purchaser had notice 
that it was so contracted. It is not necessary for the purchaser 
to show that he made inquiry before the sale as to the nature of 
the debt. The purchaser in execution is not bound to go 
behind the decree (li) or further back than to see that there 
was a decree against the father, and that the property sold was 
properly liable to satisfy the decree if the decree had been 
properly passed against the father ; if he makes an inquiry 
to that extent and then purchases the property bona fide and 
for value, the sale is not liable to be set aside at the suit of the 
sons, and the purchaser is entitled to the entire property 
including the sons’ interest therein. ‘‘ Purchasers at an execu- 
tion sale, being strangers to the suit, if they have not notice 


(c) Sat Narain v. Behari Lai (1925) 52 I.A. 22, 
0 Lah. 1, 84 I.C. 883, (’25) A.PC. 18 ; 
Minakshi Naidu v. Immudi (1889) 12 
Mad. 42, 16 I.A. 1 (original creditor 
advanced the loan bona fide). 
id) Muddan Thakoor v. Kantoo Lall (1874) 14 
Beng. L. B. 187, 200, I I.A. 321, 334 ; 
Suraj Bunsi Koer v. Sheo Proshad (1878) 
5 Cal. 148, 171, 6 I.A. 88, 106 ; Muttayan 
Chettiar v. Sangili (1882) 6 Mad. 1, 9 I.A. 
128 ; Bhagbut Pershad v. Girja Koer (1888) 
15 Cal. 717, 724, 15 I.A. 99, 105 ; Minakshi 
V. Immudi (1889) 12 Mad, 142, 16 I.A. 
1; Sripat Singh v. Tagore (1917) 44 
Cal, 524, 44 I, A. 1, 39 I. C. 252, (’16) 
A.PC. 220 ; Brij Narain v. Mangla Prasad 
(1924) 51 I.A. 129, 46 All. 95, 77 I.C. 689, 
(’24) A.PC. 50; Karan Singh v. Bhup 
Singh (1905) 27 All. 16 [F.B.j. See also 
cases cited in sub-secs. (2), (3), (4) and (5) ; 
Bhubaneshwar Prasad Narayan Singh v. 


Bihari Lai (1935) 14 Pat. 436, 156 I. C. 
350, (’35) A. P. 205. 

(«) Suraj Bansi Koer v. Sheo Proshad (1878) 

5 Cal. 148, 171, 6 I. A. 88, 106 ; Bhagbat 
Pershad v. Qirija Koer (1888) 15 Cal. 
717, 724, 15 I.A. 99, 105 ; Jatmn Singh 
V. Hardat Singh (1935) 57 All. 357, 152 
I.C, 487, (’35) A.A. 247; Krishnaji v. 
VUhal (1888) 12 Bom. 625. 

(/) (1874) 14 Beng. L. R. 187, 1 I.A. 321. 

(g) (1878) 5 Cal. 148, 171, 6 I.A. 88, 106. See 
also Muttayan Chettiar v. Sangili (1882) 

6 Mad. 1, 9 I. A. 128, vhere it vras hold 
that the law in the Madras Presidency 
is not different. 

(A) In Mahabir Prasad v. Basdeo Singh (1884) 
6 All. 234, 238, it was ’.leld that tho decree 
must be read with the plaint, so that 
the purchaser will be deemed to have 
notice of the allegatbns In the plaint. 


. 294B (1) 
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S. 294B (1) that the debts contracted for an immoral purpose were so, are 
not bound to make inquiry beyond what appears on the face of 
the proceedings.” Tliese decisions have been followed in India 
in the under-mentioned cases {i). The principle on which 
these decisions rest is that one who has bona fide purchased 
joint family property under an execution, and bona fide paid 
a valuable consideration, is protected against the suit of the 
sons seeking to siit aside the sale and to recover their share of 
the property. 


Jhit it is different if the decree-holder is himself the pur- 
chaser. In that case, all that is necessary for the sons to prove, 
to entitle them to recover their share, is that the debt for which 
the decree was passed was contracted for an immoral purpose. 
It IS not necessary for them to prove the further fact that the 
purchaser had notice that the debt was so contracted. The 
reason is that where the purchaser is the decree-holder in the 
suit, he does not stand in the same position as a stranger to 
the suit, and he cannot therefore protect himself under the 
plea of b(ung a purchaser without notice (j). It is also well 
established that even if the purchaser is a stranger to the suit, 
the sale will be set aside to the extent of the sons’ interest 
in tlui property, if before the sale took place objection was 
taken by tlie soiis tliat the debt for wliich the decree was obtain- 
ed was contracted for an immoral purpose, and it is eventually 
[)roved that the debt was so contracted. The reason is that in 
such a case the purchaser will be taken to have had notice, 
actual or constructive, of the sons’ objection, and, therefore, 
to have })iirchased with notice of the sons’ claim and subject 
to the result of any suit that may be brought by the sons to 
recover their share of the property (k). 

Tlu'. same juinciples apply where the sale is sought to be 
s(d aside on tlie ground that there was in reality no debt owing 


(i) lilunvani Jhdsh v. Ra7n Dai (1891) 13 All, 
210, 223 ; Triinl>ak v. Narayan (1884) 
8 lk)in. 481 ; Maharoj v. Dalwant 

i>xniih (1900) 28 All. 508, 518-519; 

Kruhnaji v. Vxthal (1888) 12 025 ; 

Jahttn Sinah v. u.ur(Uit Sinqh (1935) 57 
All. 357, 1.52 I.C. 487, (’35) A. A. 247. 

(;) Luchmvn Dass v. (Jiridfiur (1880) 5 Cal. 
855 ; Uiimphul Simjh v. Dry .Vara in (1882) 
8 Cal. 517, 522; limi ParshaU v. ruran 
Chand (1890) 23 Cal. 262; Satarnyyan v. 
Potinuravii (1893) 10 Mad. 99, 103 ; 
Ilatmmtmyyan v. rirawzwt (1898) 21 
Mad, 222; Snpat Sinoh v. Tagore (1917) 
44 1. A. 1, 44 C,a!. "524, 39 I. C. 352, 
(’10) A. IT. 220; Trinviak Balkrishna v. 


Narayan Damodar (1884) 8 Bom. 481 [the 
jmrehaser was the decree-holder’s son] ; 
Joharmal v, Eknath (1900) 24 Bom. 343 ; 
Ram Chandur v. Muhammad (1923) 45 
All. 545, 73 I.C. 656, (’23) A.A. 591. 

(Ic) Sura} Runsi Koer v. Sheo Proahad (1878) 5 
Cal. 148, 6 I. A. 88 [debt held to bo 
Immoral]; Bhagbut Pershad v. Qirja 
Koer (1888) 15 Cal. 717, 724, 16 1. A. 
99, 105 [debt held not to be immoral]; 
Mahabir Prashad v. Basdeo (1884) 6 All. 
234 [debt held to be Immoral]. See also 
Maharaj Singh v. Balwant Singh (1906) 
28 All. 508, 518-519 [debt held to be 
immoral]. 
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by the father and that the decree was obtained by collusion S. 294B (1) 
between the creditor and the father. In such a case, if the 
purchaser be the decree-holder himself, the sons must show, 
to entitle them to succeed, that there was no debt in fact, 
and that is all that is necessary for them to provt' (i!). But 
if the purchaser be a stranger to the suit, the sons must show 
not only that there was no debt due by the father, but also 
that the purchaser had notice that there was no such debt (m). 

The position, then, is that where joint family property 
is sold in execution of a decree against the father, then if the 
purchaser is the decree-holder himself, the sons are entitled 
to recover their interest merely by proof of the immorality 
or non-existence {n) of the debt. But if the purchaser is 
a stranger to the suit, they cannot recover their share unless 
they prove that the debt was contracted for an immoral or 
illegal purpose, and also that the purchaser had notice that it 
was so contracted. 


The distinction between the case where the purchaser is a stranger and where he is 
the decree-holder himself was, as stated above, laid down by the Judicial Committee in 
Muddun Thakor'a case and Suraj Bunsi Koer's case. In some later cases, however, even 
where the purchaser was a stranger to the suit, the Judicial Committee appears to have 
laid down in general terms and without any reference to the necessity of notice, that the 
sons could successfully impeach a sale merely by proof of the immorality of the debt (o). 
But in all those cases, the fact of immorality had been disproved, so that the question 
of notice could not have arisen. Thus Mst. Nanomi Babuasin v. Modun Mohun (p), 
which was one of such cases, the Judicial Committee observed : “ All the sons can claim 
is that, not being parties to the sale or execution proceedings, they ought not to be barred 
from trying the fact or the nature of the debt in a suit of their own. Assuming they 
have such a right, it will avail them nothing unless they can prove that the debt was 
not such as to justify the sale.” The debt in that case was held not to be immoral, 
and the question of notice did not arise. In Sripat Singh v. Tagore {q), their LorcLships 
said : “ The property in question was joint property, governed by the Mitakshara law. 
By that law a judgment against the father of the family cannot be executed against 
the whole of the joint family property, if the debt in respect of which the judgment has been 
obtained was a debt incurred for illegal or immoral purposes. In every other event it 
is open to the execution creditor to sell the whole of the estate in satisfaction of the 
judgment obtained against the father alone.” In this case also it was found that the 
debt was not incurred for an immoral purpose; moreover, the decree-holder himself 


(/) Beni Parehad v. Puran Chand (1890) 23 
Cal. 262 ; Ratnasamayyan v. Virasami 
(1898) 21 Mad. 222. 

(m) Beni Parshad v. Puran Chand (1896) 23 
Cal. 262, 274-275; MahaHr Prasad v. 
Basdeo Singh (1884) 6 All. 234, 238. 

<n) LaJeshmadu v. Ramudu & Ors. (1940) Mad. 
126, (’39) A.M. 867, 187 I.C. 816 ; Maha 
Deo V. Rambir Singh (1945) Lah. 67 [F.B.J. 


(o) Mst. Nanomi Babuasin v. Modun Mohun 

(1885) 13 Cal. 21, 13 I.A. 1; Bhaqbut 
Pershad v. Qirja Koer (1888) 15 Cal. 717, 
724, 15 I.A. 105 ; Minakshi v. Immudi 
(1885) 12 Mad. 142, 16 I.A. 1 ; Rai Babu 
Mahabir Pershad v. Mxrkunda Nath (1889) 
17 Cal. 684, 17 I.A. 11. 

(p) (1885) 13 Cal. 21, 36, 13 I.A. 1, 18. 

(g) (1917) 44 Cal. 524, 532, 44 I.A. 1, 4, 39 I. C. 
252, (’16) A.PC. 220. 
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was the purchaser. In Brij Naram v. 3Iavgl(i Prasad (r), their Lordships, after review- 
ing the earlicT cases on tho subject, laid down five propositions of which the second was 
as follows : “ If ho is tho father and tho other members are the sons, ho may, by incurring 
debt, so long as it is not for an immoral purpose, lay tho estate open to be taken in execu- 
tion proceeding upon a decree for payment of that dobt.” Hut that was a case of a 
mortgage oxecutod by tho father for tho payment of an antecedent debt and tho question 
of notice was not referred to either in argument or in the judgment. In India too there 
have boon cases in whieh it has been laid down that where the purchaser is a stranger 
to tho suit, tho sons can in a suit of their own successfully impeach the sale or resist 
tho purehasi'r’s suit for possession merely by proof of the immorality of the debt. But in 
those cases also tho fact of immorality had been disproved, and tho question of notice 
(lid not therefore arise {s). 

Illuslraiiems. 

(a) A and his son B are mombtus of a joint family, A is indebted to C in tho sum 
of Its. r),(K)<). (J obtains a personal decree against A alone, and in execution of tho 
(l('cr(«i attaches tlu' whole eojianu'iiary ])rop(“rty belonging to the joint family. B objects 
to tho attachment of his interest in tho property on tho ground that tho moneys bor- 
rowed by his father A from C w('re borrowed for an immoral purpose. It is proved 
that the amount was borrow(‘d for an immoral purpose. The Court will set aside th(^ 
attachmeTit to the extent of the .son’s interest. Suppose now that B does not object to 
the attachment, and that tli(< whole property including B’s interest is sold in execution 
of the (h'cree, and it is purehas(‘d by C, the deen'O-holdt'T, and B sues C to set aside the 
sale on the ground that tho debt eontractiKl by his father was for an immoral purpose. 
If tho son succeeds in showing that the debt was so contracted, tho sale will bo set aside 
to tho extent of tho son’s interest in the property. If tho son fails to show that the 
debt was immoral, the sale will be uphold in its entirety. But if tho property is pur- 
chased by a stranger to tho suit, the .son cannot n'cover his share unless ho proves not 
only that tho debt was contracted for an immoral pur])ose, but that tho purchaser had 
notice that it ^^as so contracted, 

(b) A and his son B are members of a joint family. C obtains a personal decree 
against A for Bs. 5,000 borrowed by A from C for his personal benefit, but not for an 
immoral purpose, A dies without paying the amount of tho decree. G may, after .^’s 
death, attach not only J’s share but also B’s share in tho joint property, in other words 
nitach tho entire joint family property, and have tho same sold in execution of the 
decree, I’ho debt not having been contracted for an immoral purpose, tho son’s right 
to tako by survivorship gives way to tho supremo obligation to pay tho father’s debt. 
Hut if the debt was contracted for an immoral purpo.se, C could not after A'a death 
attach the interest either of A or B. The reason is that, as regards ^-I’s interest, it will 
])ass by survivorship to B [s. 2H9 {2)], and as regards B’s interest, it cannot bo held 
liable, the debt being of an immoral character. 

{2) Mortgage decree against father. — The above rules 
apply not only to a sale in execution of a money decree against 
the father, but to a sale in execution of a mortgage decree against 
him. This liappens wlien the mortgage executed by the father 
is neither for legal necessity nor for the payment of an ante- 
cedent debt. If the mortgage is created either for legal 

(r) (1924) f)l I A. 129, 1S9, 40 All. 95, 104, : J)alip Narain v. Partmoli (1920) 42 All. 

77 I C. 689, (’24) A. IT. 50. | 58, 67 I.C. 98, (’20) A. A. 310 ; Gajadhar 

V. Jadubir (1925)47 AU. 122, 85 I.C. 31, 

(s) Mata Din v. (Hat/a Din (1909) 31 All. 599, (’25) A. A. 180; N arayanacharya v. Narso 

3 I.C. 24 Ipurchascr’s suit for possession] ; Krishna (1876) 1 Bom. 262. 
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necessity or for an antecedent debt not tainted with immorality, 
the mortgage itself binds the sons’ interest in the property. 
If the mortgage is neither for legal necessity nor for an antece- 
dent debt, the mortgage as such is not operative on the sons’ 
interest, but the sons are nevertlieless under a pious obligation 
to pay the mortgage debt qua debt. In such a case, if a 
decree is passed against the father on the mortgage for the sale of 
the whole of the mortgaged property, and the property is sold 
in execution of the mortgage decree, the sons, though not 
parties to the mortgage suit, are bound by the sale, unless they 
show that there was no debt owing by the father {t), or that 
tlu debt in respect of which the mortgage was executed was 
incurred by the fatlier to the knowledge of the lender (u) 
for an immoral or illegal purpose (v) and that the purchaser 
not being tlie decree-holder had notice that the debt was so 
incurred (vide cases cited under 294B-1). See s. 296 (1), cl. ii. 
As to the sons’ remedies before sale, see sec. 293 (2). 


Illustration. 

A joint family consists of a father and sons. Tho father mortgages certain 
immoveable property forming part of tho joint family properties to secure a loan raised 
by him. The loan is not raised either for a legal necessity or for payment of an ante- 
cedent debt. The mortgagee sues tho father alone and obtains a decree for the sale of 
the mortgaged property, Tho property is sold in execution, and it is purchased by the 
mortgagee himself. The sons, being under a pious obligation to pay their father’s debt, 
are bound by the sale unless they show that the debt was tainted with immorality. 
There is no distinction in such cases between a debt secured by a mortgage and an 
unsecured debt: Oajadhar v. Jaduhir (1925) 47 All. 122, 85 I.C, 31, (’25) A. A. 180. 
Had the mortgage been for family necessities or for the discharge of an antecedent 
debt, the mortgage itself would have bound the son’s interest in the mortgaged property 
and the sale in execution would have passed the sons’ interest, not by virtue of the 
decree, but by virtue of the mortgage. 

(3) Execution fur chaser's suit for possession, — The rules 
laid down above apply also to a suit by a purchaser at an 
execution sale against the sons for possession of the property 
purchased by him (w). 

(t) Ramasamayyany.Virasatni (1898)21 Mad. 

222 . 

(u) Sat Narain v, Behari Lai (1925) 52 I, A. 

22, 6 Lah. 1, 84 I.C. 883, (’25) A.PC, 18, 

(t>) Suraj Bunsi Koer v. Sheo Proshad (1878) 

5 Cal. 148, 6 I.A. 88 ; Mst. Nanomi Balm- 
asin V. Modun Mohun (1885) 13 Cal. 21, 13 
I.A. 1 ; Bhaglnit Penhad v. Gtrja Koer 
(1888) 15 Cal. 717, 721, 724, 15 I.A. 99, 

104, 105 ; Jjala Suraj Prosad v. Golab 
Chand (1901) 28 Cal. 517; Jamna v. , (w) Trimbakv. Narayan Damodar (1884) 8 "Bcftl, 
Nain Sukh (1887) 9 All. 493, 494; Beni 481; Mata Din v. Caya Din (1909) 81 

Madho V. Basdeo Patak (1890) 12 All. I All. 599, 3 I.C. 24. 


99 ; Bkawani Bakhsh v. Bam Dai (1891) 
13 All. 216 ; Pem Singh v. Partab Singh 
(1892) 14 All. 179 [F.B.l ; Gajadhar v. 
Jadubir (1925) 47 All. 122, 85 I.C. 31, 
(’25) A.A. 180 ; Kunhali v, Keshava (1888) 
11 Biad. 64, 76 ; Tribeni v. Rametray 
(1931) 10 Pat. 670, 136 I C. 49, (’32) A.P. 
80 (F.B.l ; Joha7i Singh v. Hardnt Singh 
(1935) 57 All. 357, 152 I.C. 487, (’36) 
A.A. 247. 


S. 294B 

(2). (3) 
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S. 294B (4) Burden of proving immorality of debt.--WiieiQ in 

(^)f (5) rcsp< 3 ct of tlioir slinrc tlic sons claim to set aside a sale in 

executioii of a decree against the father, the burden lies upon 
them to prove that the debt was contracted for an immoral 
or ill( 5 gal purpose (x). It is not necessary for the purchaser to 
show that there was a proper inquiry as to the purpose of the 
loan, or to piove that tlie money was borrowed in a case of 
necessity (y). 

The burden wliich lies upon the sons to prove the im- 
morality of the debt is not discharged by showing that the 
father lived an extravagant and immoral life ; there must be a 
distinct connection between the debt and the immorality set 
up by the sons {z). 

(J) Construction of execution proceedings.- is stated 
above that where the father has contracted a debt for his own 
personal benefit, the creditor may obtain a decree against the 
father alone, and may enforce the decree by attachment and 
sale of the entire joint family property including the sons’ 
int(nest therein. But though the creditor can in execution of 
his decree sell the entire joint family property, he is not obliged 
to do so. He may put up only the father’s interest for sale. 
If what is bought and sold is the fatlier’s interest alone, the 
purchaser is not, except in some cases in Bombay, entitled 
to poss(‘.ssion of any part of the property, and his only remedy 
is to bring a general suit for partition and for possession 
of the share which would be allotted to the father on such 
partition [s. 261 (2)]. But if what is bought and sold is the 
entire property, the purchaser is entitled to possession of the 
whole. It is, therefore, important in each case to inquire 
whether the sale passed the whole property including the son’s 
interest therein, or only the father’s interest in the property. 
The determination of this question depends mainly on the 
terms of the execution and sale proceedings, such as the appli- 
cation for execution, warrant of attachment, warrant of sale 
and sale certificate. The Court will in each case look at the 


(x) lihaglnd I'ershad v. Uirjn Koer (l»88) 15 I'al. 
717, 721, 15 I.A. 9U, 104; Muddun 
Thakoor v. Kantoo JaiU (1874) 14 Bong. 
L. K. 187, 1 I. A. 321; (1878) 5 ChI. 
148, (5 J.A. 88, supra; (1885) 13 Cal. 
21, 13 I.A. 1, supra; (1891) 13 All. 
21C, sxtpra; (1892) 14 All. 179 [F.B.l, 
supra; Brij Narain v. Mangla Prasad 
(1924) 40 All. 95, 51 I.A. 129, 70 I.C. 


689, (’24) A.PC. 50. 

(y) (1888) 15 Cal. 717, 724, 15 I.A. 99, 104, 

supra. 

(z) Bhagbut Pershad v. Oirja Koer (1888) 15 

Cal. 717, 15 I.A. 99; Ram Rattan v, 
Basant Bai (1921) 2 Lah. 263, 64 T. C. 
121, (’21) A.L. 205 ; Johan Singh v. Hardat 
Singh (1935) 57 All. S57, 152 I. C. 487, 
(’35) A.A. 247. 
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substance of the proceedings to see what the purchaser intended S. 294B (5) 
to buy and what he believed he was buying (a). ‘‘ In cases of 
this kind it is of the utmost importance that the substance, 
and not the mere technicalities, of the transaction should be 
regarded ’’ (b). The price paid by the purchaser is also an 
element to be taken into consideration (c). 


The following are some of the principles culled from decided cases : — 

(i) “ If the expressions by which the estate is conveyed to the purchaser [in execu- 

tion] are susceptible of application either to the entirety or to the father’s 
coparcenary interest alone, the absence of the sons from the proceedings 
may be one material consideration. But if the fact be that the purchaser has 
bargained and paid for tho entirety, he may clearly defend his title to it upon 
any ground which would have justified a sale if the sons had been brought 
in to oppose the execution proceedings ” (d). 

(ii) The words “right, title and interest” are ambiguous. They may refer to 

the father’s interest only in the property or to the entire property. If it 
appears from the terms of the execution proceedings and from tho intention of 
the parties that what was put up for sale and what was bought was tho entire 
property, but the property is described in the certificate of sale as “ the right, 
title and interest of the judgment-debtor,” tho sale will nevertheless pass the 
entire property. Tho presence of the words “ right, title and interest ” in a 
sale certificate is consistent with tho sale of every interest which the judgment- 
debtor might have sold, and does not necessarily import that when the father 
of a joint family is the judgment-debtor nothing is sold but his interest as a 
coparcener (e). But if it is clear from the terms of the execution proceed- 
ings that what was put up for sale was the “ right and share ” of the judgment- 
debtor alone in the property, tho sale will pass only tho father’s interest. 
The purchaser cannot claim the entire property merely because tho decree- 
holder could have brought tho whole property to sale, had ho been so 
minded (/). 


<a) De'iidyal v. Jugdeep Narain (1877) 3 Cal. 
198, 4 I.A. 247 ; Baboo Burdey Narain 
V, Jiooder Perkash (1883) 10 Cal. 620, 
11 I.A. 26; Md. Nanomi Babuasin v. 
Modim Mohan (1885) 13 Cal. 21, 13 I.A. 
1 ; Daiilat Ram v. Meher Chand (1887) 
15 Cal. 70, 14 A, A, 187; Rai Babn 
Mahabir Pershad v. Markunda Nath 
(1889) 17 Cal. 584, 17 I.A. 11 ; Prettachi 
Cheitiar v. Sangili Veera Pandia (1887) 
10 Mad. 241, 248, 14 I.A, 84, 8.5; 
Simbuhnath v. Golab Singh (1887) 14 Cal. 
572, 14 I.A, 77; (1888) 15 Cal. 717, 15 
I.A. 99, supra ; Minakshi v. Immudi 
(1888) 12 Mad. 112, 16 I.A. 1 [Mul Aziz 
V. Appayasami (1903) 27 Mad. 131, 31 
I.A. 1 ; Sripat Singh v. Tagore (1917) 44 
I.A. 1, 44 Cal. 524, 39 I.C. 252, ('16) A.FC. 
220 ; Trimbak v. Narayan Damodar (1884) 
8 Bom. 481 ; Sakharam Shet v. Sitaram 
(1887) 11 Bom. 42 ; Krishnaji v. VUhal 
(1888) 12 Bom. 625 ; Maruti v. Babaji 
1891) 15 Bom. 87 ; Coorerji v, Dewsey 
1893) 17 Bom. 718 ; Timmappa v. 
Narsinha (1913) 87 Bom, 331, 21 I.C. 
123 ; Hanmandas v. Valabhdas (1919) 43 
Bom. 17, 46 I.C. 133, ('18) A. B. 101 ; 
Dayanand v. Daji Narain (1926) 60 Bom. 
793. 98 I.C. 754, (’26) A.B, 648 ; Kunhali 
V. Keshava (1888) 11 Mad. 64 ; Ramphvl 
Singh v. Deg Narain (1882) 8 Cal. 517, 
527 ; Beni Parshad v. Puran Chand 
(1896) 23 Cal. 262 ; Pern Singh v. Partab 
(1892) 14 All. 179 [F.B.]. 

(1‘) Sripat Singh v. Tagore (1916) 44 I.A. 1, 44 


Cal. 524, 39 I.C. 252, (’16) A.PC. 220; 
Rai Babu Mahabir Pershad v. Markunda 
Nath (1889) 17 Cal. 684, 17 I.A. 11; 
Cooverji v. Dewsey (1893) 17 Bom. 718; 
Dayanand v. Daji Narayan (1926) 50 
Bora. 793, 98 I.C. 754, (’26) A.B. 648. 

(c) Simbhunath v. Golab Singh (1887) 14 Cal. 
572, 14 I.A. 77 ; Beni Parshad v. Puran 
Chand (1896) 23 Cal. 262, 278 ; (1926) 50 
Bom. 793, 799, 98 I.C. 754, (’26) A.B. 548, 
supra. 

{d) Mst. Nanomi Babuasin v. Modun Mohvn 
(1885) 13 Cal. 21, 36, 13 I.A. 1, 18. In 
Deendyal v. Jugdeep Narain (1877) 3 Cal. 
198, 4 I.A. 247, also there was an 
ambiguity. 

(«) (1889) 17 Cal. 684, 17 I.A. 11, supra; 
Bhahut Pershad v. Girja Koer (1888) 
15 Cal. 717, 721, 15 I.A. 99, (1886) 13 Cal. 
21, 13 I.A. 1, supra; Sakharam Shet v 
<Si<aram (1887) 11 Bom. 42. 

(/) (1877) 3 Cal. 198, 4 I.A. 247, supra ; Baboo 
Ilurdey Narain v. Rooder Perkash (1883) 
10 Cal. 626, 11 I.A. 26 ; PeBacli Chettia, v. 
Sangili Veera (1887) 10 Mad. 241, 14 I.A. 
84 ; Abdul Aziz v. Appayatami (1903) 27 
Mad. 131, 81 I.A. 1 ; Krifhnaji v. Vithal 
(1888) 12 Bom. 625 ; Maruti v. Babaji 
0891) 15 Bom. 87 ; Timmippa v. Narsinha 
(1913) 37 Bom. 631, 21 I.C 123; 
Uanmandas v. Valabhdcs (1919) 43 Bom. 
17, 46 I.C. 133, (’18) A.B. 101. As to 
High Court Circulars, f ee (1926) 50 Bom. 
793, 98 I.C, 754, (’26) 4,B. 548, supra. 



368 


HINDU LAW. 


Sa. 

294B (5) 
294C 


(iii) Tho mero fact that no reference is made in the proclamation of sale to the son’s 
interest does not of itself afford a ground for holding that the son’s interest 
did not pass at the sale {g). 

(iv) If the creditor sues the father alone, and a consent decree is obtained against 

the father, whereby tho father agrees to pay a specified sum within a specified 
period and by way of security mortgages his “ right, title and interest” in 
certain joint family property, and agrees that in the event of non-payment the 
mortgaged property shall be sold by auction, and the property is afterwards 
sold, and a certificate of sale is issued to the purchaser stating that “ whatever 
right, title and interest the judgment-debtor had in the said property, being 
extinguislKKl from the date of tho sale, is transferred to the purchaser,” tho 
purcliaser is entitled to no more than the father’s interest in the property. 
“ When a man conveys his right and interest, and nothing more, he does not 
primafdcie intend to convey away also rights and interest presently vested in 
others, even though tho law may give him tho power to do so.” In such a 
case, if it is alleged by tho j)urchaser that tho sons assented to the decree and 
the mortgage, ho should join them as parties to the execution proceedings (h). 

(v) Where a mortgage is executed by tho father of joint family property, the Court 

must take it that tho entire property was mortgaged, unless the sons show 
that what was mortgaged was tho father’s interest only (t), or unless tho 
mortgage itself purports to bo one of the father’s interest only (j). Whore 
tho mortgage is of the entire property, and a decree is passed for sale of tho 
property, tho sale will pass the whole property to tho purchaser, notwithstand- 
ing tho words “right, title and interest of tho judgment-debtor” in the 
certificate of sale (A). 

294C. Execution of decree against father after his death — 
Wlier(3 a decree has been passed against the father in respect 
of a debt incurred by him, and tlie father dies before the decree 
has \mm fully satisfied, the decree may be executed under 
sec. 53 of the Civil Procedure Code, 1908, by attachment 
and sale of tlie ancestral [iroperty in the hands of the sons, 
as if such property were the property of the deceased father 
wliich liad come to the hands of the sons as his legal represen- 
tatives, unless the (hibt was incurred for an illegal or immoral 
purpose. If the sons contend that the debt was incurred 
for an immoral purpose, the question has to be determined 
in execution proceedings, and not in a separate suit (1), 
If the contention of the sons is that there is really no debt the 
question cannot be enquired into in execution proceedings, 
but only in a regular suit (m). 


i<j) (ll)2rt) 50 Bom. 703, 98 I.C. 754, (’26) A.B. 
548, supra. 

(h) Sitnbhiinath v. Golab Simjh (1887) 14 Cal. 

572, 14 I.A. 77, 83. 

(i) Pem Sinfjh v. Pnrtab Singh (1802) 14 All. 

170 [F.B.I; Bhagbul Pershad v. (,'irja 
KoerimS) 15 Cal. 717, 721, 15 I.A. 99. 

(j) See Simbhunath v. Golab Singh, supra. 

(k) Trimback v. Narayan (1884) 8 Bora. 481, 

(l) Code of Civil Procedure 1908, 9. 53. Umed 


V. Goman Bhaiji (1896) 20 Bora. 386 ; 
Shivram v. S'aA.teram (1909) 33 Bom. 39, 
1 I.C. 459 ; Atnar Chandra v. Sebak Chan- 
da (1907) 34 Cal. 642 [K.B.l ; Sheikh Karoo 
V. Rameshwar Sao (1921) 6 Pat. L. J. 461, 
460-462, 62 I. C. 905, (’23) A. P. 143 
[mortgage-decree auainat father] ; Narayan 
V. Sagunahai (1925) 49 Bora. 113, 85 I.C. 
181, {*25) A.B. 193. 

(m) Lakshmadu v. Ramudu & Ors. (1940) 
Mad. 123, (’39) A.M. 867, 187 I.C. 816. 
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This sub-section is based on ss. 60 and 63 of the Civil Procedure Code, 1908. See 
Mulla’s Civil Procedure Code, notes to s. 63. No attachment is necessary where a final 
mortgage decree for the sale of the property has been passed against the father in his 
lifetime ; the property in that case is sold under and by virtue of the decree, without 
any previous attachment (n). 

S. 63 applies in the case of the sons of a judgment debtor only and not in the case 
of his brother (o). 

Sec. 63 does not apply to a case where the suit on a mortgage by the father was filed 
against the sons and grandsons, but was dismissed against the latter. The share of the 
grandsons cannot be attached and sold as it was not covered by tho decree {p ) ; but this 
principle cannot be availed of by after born sons and grandsons {q). 

Nor does s. 63 apply to a case where the suit against the father is filed after 
partition (r). 

If the father dies leaving sons and also his own father, and subsequently the father’s 
father dies, it has been held in Allahabad that the decree cannot be executed against 
the ancestral property in the hands of his sons (c«). But this decision has been dissented 
from by the Punjab High Court {t). It is submitted that the former case was incorrectly 
decided. 

295. Sale or mortgage of coparcenary property by father for 
payment of antecedent debt.— (7) Antecedent debt — The father of 
a joint Hindu family may sell or mortgage the joint family 
property including the sous' interest therein to discharge a 
debt contracted by him for his own fersonal benefit, and such 
alienation binds the sons, provided — 

(a) the debt was antecedent to the alienation, and 

(b) it was not incurred for an immoral purpose [u). 

The validity of an alienation made to discharge an ante- 
cedent debt rests upon the pious duty of the son to discharge 
his father's debt not tainted with immorality. The mere 
circumstance, however, of a pious obligation does not validate 
the alienation. To validate an alienation so as to bind the 
son, there must also be an antecedent debt (v). Generally, 
there is no question of legal necessity in such a case [w). But 
where the antecedent debts carried no compound interest and 
yet the mortgage effected by the father to discharge them 


(n) Sheik Karoo v, Ranmhwar Sao (1921) 6 

Pat. L.J. 451, 62 I.C. 905, (’23) A.P. 143, 

(o) Sheo Gopal v. Firm Qanesh Das Ham Qopal 

(1938) Luck, 241, 168 I,C. 268, (’37) A.O. 
327 

ip) Raja Ram v. Raja Baksh Singh (1938) 

13 Luck, 61, 40 Bora, L.R. 277, 172 I,C. 5, 
(’38) A.PC. 7, 

iq) Raja Baksh Singh v. Ram Swarup (1944) 

Luck, 481, 

(r) Atul Krishna Roy v. Lola Nandanji (1935) 

14 Pat. 732 [F.B.], 157 I.C. 53, (’35) A.P. 
276, 

(a) Binda Prasad v, Raj Ballabh (1926) 48 All. 

245, 91 I.C. 785, (’26) A.A. 220. 

(0 Dm Das v. Jada Ram (1934) 15 Lah. 50, 


147 I.C. 225, (’33) A.L. 857. 

(m) Sat Narain v. Sri Kishen Das (1936) 63 I. A, 
384, 17 Lah. 644, 38 Bom. L. It. 1129, 
164 I. C. 6, (’38) A.PC. 277. 

(p) Brij Narain Rai v. Mangla Prasad (1924) 
51 I.A. 129, 46 All. 95, 77 I.C. 689, (’24) 
A.PC. 50 ; Narain Prasad v. Samam Singh 
(1917) 44 I.A. 163, 39 All. 50J, 40 I.C. 284, 
(’17) A.PC. 41 ; Jogi Das v. Oanqa Ram 
(1917) 21 C.W.N. 957, 42 I.C. 791, (’17) 
A.PC. 76 ; Chet Ram v. Ram Singh (1922) 
49 I.A. 228, 44 All. 368, 67 I.C. 569, 
(’22) A.PC. 247,affm}?. (1919) 41 All. 520, 
51 I.C. 119, (’19) A.A. 415. 

(to) Rama Rao v. Uamimanthi (1929) 52 Mad. 
856, 121 I.C. 837, (’30) A.M. 326, 


Ss. 

294C,295 
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the loan could bo obtained only on such terms and if no evidence 
is adduced the lender has not discharged the burden (x). 


‘‘ Antecedent debt ” means antecedent in fact as well 
as in time, that is4;o say, that the debt must be irul^ indepen- 
dent of and 7iot part of the transaction impeached (y), A borrow- 
ing made on the occasion of the grant of a mortgage is not an 
antecedent debt ( 2 :) [see ills. (1) to (4)]. 

To constitute a debt an antecedent ” debt it is not neces- 
sary that the prior and subsequent creditors should be different 
j)ersons. All that is necessary is that the two transactions 
must be dissociated in time as well as in fact {a). Hence where 
a previous mortgage deed is renewed in favour of the same 
mortgagee, and the consideration for the subsequent mortgage 
deed is the amount due on the earlier one, the alienation would 
be one for an antecedent ” debt (&), unless the first debt 
was a mere device and was incurred merely for the sake of 
cr(‘.ating mi antecedence in time and with a view to support 
tlie subsequent deed (c). Where a mortgage was executed by 
the meinb(us of a joint family in favour of a stranger, who 
was a ])artner in a business with the family, in settlement of 
accounts of the firm, it was held that the debt being antecedent 
to tlie mortgage, the mortgage was binding on the son’s share 
also (d). Where a father received certain sums of money on 
behalf of liis minor widowed daughter under a compromise 
decreii and executed an indemnity bond undertaking to 
indemnify tlie defendants against all losses resulting from 
the minor plaintiff raising disputes after attaining majority, 
charging solium immoveable property belonging to the joint 

{x) J{<(1 lidjanim Tnkaram v. Manckhil Man- lifuiratpur ^^tate v. iSri Kishen Dae (1936) 

i.ukhial (193-2) 06 lioin. 36, 137 I.C. 717, 58 All. 804 [F.B.J, 162 I.C, 642, ('36) 

(•32) A. 11. 136. A.A. 327. 

(y) (1923) M J^AM29^^4^6 A 77 I.C. 689, (ft) ^Qp^i y j'opan Dae (1935) 16 Lah. 

( 2 ) Chandradfo v. Mata Prasad (1009) 31 All. 

176, 190, 1 I.C. 479 [F.B.] ; Vhalurhfiuj v, (0 Ham Rekha Singh v. Ganga Prasad (1927) 
Go<ind 7fafn(1923) 45 All. 407, 74 I.C. 71, 49 All. 123, 97 I.C. 514, (’26) A.A. 545 

(’23) A.A. 218, dissenting Irom Nathu v. [F.B.] ; Badri Prasad \ . Madan JmI 

Kantian JmI (1911) 33 All. 242, 8 1. C. 15 All. 75, 80 [F.B.] ; Jai ATarain v, JWaAa- 

836 [mortgage to pay oB pre-emption Rrasad (1927) 2 Luck. 226, 95 I.C. 857, 

decree] ; Shaik Jan v. Bikoo (1928) 7 Pat. (’26) A.O. 470 ; Sheo Ram\. Durga (1928) 

798, 116 I.C. 33, (’29) A.P. 130; Bvta 3 Luck. 700, 108 I.C. 288, (’28) A.O. 378 

Mai V. Copal Singh (1930) 11 Lah. 164, ] Iqbal Singh Jasmer Singh {IQSi) 

122 I.C. 480, (’30.) A.L. 1040. 15 Lah. 715, 153 I.C. 862, (’34) A.L. 296. 

(rt) lUlinkaran Thakar v. Baldeo Thakur (1938) (d) Nachimuthu Goundan v. Balaeubratnania 

17 Pat. 168, 173 1. C. 292, (’38) A.P. 44 ; Goundan (1039) Mad. 422. 
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family, it was held that the sons’ share was not liable as there 
was no antecedence of debt (e). 

The antecedent debt may be an unascertained sum of 
money. It may be a debt incurred in connection whh a trade 
started by the father (/). 

[2) Burden of ^proving imynorality of debt.- -It is for the 
alienee to prove that the antecedent de])t existed or that after 
due inquiries he, in good faith, believed that it existed {g). 
The burden is then shifted upon the sons to prove that the 
debt was contracted by the father for an immoral or illegal 
purpose Qi) and that the ahenee had notice that the debt was so 
contracted (i). It is not necessary for the alienee to show 
that he made proper inquiry as to the purpose of the loan, or to 
prove that the money was borrowed for the benefit of the 
family (j). 

The burden which lies upon the sons to prove the im- 
morality of the debt is not discharged by showing that the 
father lived an extravagant or immoral life ; there must be a 
direct connection between the debt and the immorality set up 
by the sons [h). 

(3) Alienation binds sons’ interest. — If the debt is antece- 
dent to the alienation, the alienation is valid in its entirety, and 
it will pass not only the father’s but also the sons’ interest in 
the property. Thus if the alienation is a sale of joint family 
property, the whole property will pass to the purchaser. 


(e) Allacenkataramimia v, Palaeherla Man- 
gamma Om. (1944) Mad. 867. 

(/) Bal Rajaram Tukaram v. Maneklal Man- 
sukhUd (1932) 56 Bom. 36, 137 I.C. 117, 
(’32) A.B. 136. 

(g) Jamsetji v. Kashinath (1902) 26 Bom. 326, 

336-337 ; Jamna v, Nain Sukh (1887) 

9 All. 493 ; Chandradeo v. Mata Prasad 
(1909) 31 All. 176, 198-199, 1 I.C. 479 ; 
Rahib Singh v. Qirdhari Lai (1923) 45 All. 
576, 73 I.C. 1024, (’24) A.A. 24; Sub- 
ramanya v. Sadasiva (1885) 8 Mad, 75. 
See Transfer of Property Act, 1887, 

(h) Qirdkaree Lall v. Kantoo hall (1874) 14 Beng. 

L. R. 187, 1 I.A. 321 ; Suraj Bunsi Koer 
V. Sheo Proshad (1878) 5 Cal. 148, 6 I.A. 

88 ; Baiwant Singh v. Clancey (1912) 39 
I.A. 109, 34 All. 296, 14 I.C. 629, affmg. 

28 All. 508; Joharmal v. Eknath (1900) 

24 Bom. 343 ; Natasayyan v. Ponnusami 
(1893) 16 Mad. 99 ; Raj Kishore v. Madan 
Oopal (1932) 13 Lah. 491, 143 I.C. 249, 
(’32) A.L. 636. 

(i) Sura j Bunsi Koer y . She4) Proshad 6 1. A. 

88, 106, 5 Cal, 148, 171 ; Darsu Pandey 
V. Bikarmajit Lai 8 . All. 125. (The 
first part of the decision that the recital I 


in the sale deed is enough to prove 
the antecedent debt and other 
necessities is not correct ; but the second 
part relating to immorality and notice 
is correct.); Hanuman Singh v. Na- 
nak Chand 6 All. 193, 199 ; Lai Singh v. 
Deo Narain Singh 8 All. 279, 282. 

(j) Bhagbul Pershad v. Girja Koer (1888) 15 Cal. 
717, 724, 15 I.A. 99, 104 ; Balm Singh v. 
Bihari Lai (1908) 30 All. 156 ; I'ulsi Bam 
V. Bishnath Prasad (1928) 50 All. 1, 105 
I.C. 885, (’27) A.A. 735. 

(1*) Sri Narain v. Lala Baghubans (1912) 17 
C.W.N. 124, 17 I.C. 729 [P.C.] ; Chinta- 
manrao v. Kashinath (ISOO) 14 ]^m. 320 ; 
Dattatraya v. Vishnu (1912; 36 Bom. 
68, 12 I.C. 949 ; Sita Bam v. Zalim Singh 
(1886) 8 All. 231; Babu Singh v. 
Beharilal (1908) 30 All. 156 ; Tulsi Ram 
V. Bishnath Prasad (1928) 50 All. 1. 105 
I.C. 885, (’27) A.A. 735 ; Ballia Ram v. 
Balmokand (1927) 8 Lah. 117, 101 I.C. 
830, (’27) A.L. 60; Ulfat Bai v. Tej 
Narain (1927) 8 Lah. 632, 106 I.C. 176, 
(’28) A.L. 83; Raj Kishore v. Madan 
Gopal (1932) 13 Lah. 491, 143 I.C. 249, 
(’82) A. L. 6.36. 


S. 295 
(l)-(3) 
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S. 295 AgcO-in if the alienation is a mortgage, tlie mortgagee may 

(3)'(8) obtain a ynortgage decree against the father alone for the sale 

of the whole of the mortgaged property including the sons’ 
interest therein, and the sale in execution of the decree will 
bind the interest both of the father and the sons in the property. 

[4) Alienation after ])artition, — The father has no power 
to alienate his son’s share after a partition between him and 
the soil, although tlie alienation may be in respect of a debt 
which was contracted before partition (1). 

(^5) Alienation after attaeJment of so n\^ share. — The father 
has no power to alienate his son’s share after it has been 
adta(*hed in ex(^cution of a decree. The decree may be one 
against the son in respect of a personal debt of the son, or it 
may be on(‘. against the father, or both against the father and 
the son, in respect of a [)ersonal debt of the father (m), 

(6) Whether a sale or mortgage executed by the father 
])asses tli(‘. whole family property or only the father’s interest 
therein depends on the terms of the deed (n), 

(7) If the alienation be one for legal necessity, it is not 
nec(^ssary, to bind the sons’ interest, to liave recourse to the 
do(‘ trine of antecedent debt (o). 

((S') The (expression “ sons ” in this section includes grand- 
sons and great-grandsons. The expression ‘‘ father ” includes 
grand fatlner and great-grandfather. See s. 291 . 

Illustrations. 

(]) The father of a joint family borrows Rs. 2,000 from G for his own uso. Sub- 
sequently ho executes a mortgage of the joint family property to C to secure the debt. 
It is not proved that the money borrowed was used by the father for immoral purposes. 
The mortgage binds not only tho father’s, but also his sons’ interest in the property. Here 
the debt is antecedent to tho mortgage in fact as well as in time (p). 

(2) Tho father of a joint family governed by tho Mitakshara law as applied in the 
United Provinces, mortgages the joint family property in 1883 to secure an advance made 
to him at the time of the execution of the mortgage. In 1910 the mortgagee sues the father 
and his son for a sale of tho mortgaged property. It is proved that the money was 
borrowed by the father for his own personal benefit, and not for any family necessity. Here 
the loan having been made at tho time of the mortgage, there is no debt antecedent to the 
mortgage. Tho mortgage is therefore wholly invalid. It does not bind even the father’s 


(/) Itatlina v. Aiijan-hanar (l‘)08) 18 Mad 1. J. i 
fd)!) ; Kruhnasnmi v. Jinmasawi (I8y‘.>) I 
•.!*2 Mad r)iy, ,V21. l 

(fn) i^uhrtiya v. yaijappa (11)09) 33 Bom. 264, 

2 l.('. 268. 

(n) Vein .Siiiyh v. Vartab .'^ingh (1892) 14 All. ; 
179 |F H.l; .Snnbhutuith Volab Svujh i 
(1887) 14 Cal 572, 14 I.A. 77; Pettaehi i 


Chettiar v. Sangili Veera (1887) 10 Mad. 
241, 14 I.A. 84 ; Bhagbat Pershad v. Girja 
ifopr (1888) 15 Cal. 717, 15 I.A. 99. 

(o) Lai Bahadur v. Amlika Prasad (1925) 52 I.A. 

443, 47 All. 995, 91 I.C. 471, (’25) A.PC. 
264. 

(p) Madhusudan v. Bhagwan (1929) 53 Bom. 

444, 118 I.C. 788, (’29) A.B. 213, 
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share in the property. Nor is the mortgagee entitled even to a personal decree against S.295(8) 
the father or the sons, the claim for such decree being barred by limitation : Sahu Bam 
V. Bhup Singh (1917) 44 I.A. 126, 39 All. 437, 39 I.C. 280, (’17) A.PC. 61. 

(3) S and his sons are members of a joint Hindu family governed by the Mitakshara 
aw as interpreted in the United Provinces. In 1905 S mortgages the joint family pro- 
perty to A. In 1907 S executes a second mortgage of the same propert}^ to In 1908 
S executes a mortgage of the property to C to pay off the earlier mortgages to A and B. 

C then sues S and his sons on the mortgage of 1908. It is not proved that the mortgages 
to A and B were executed by C for family necessity. Here the mortgage to C having been 
made to pay off the antecedent debts due to A and B, it binds the whole property including 
the sons' interest therein, and C is entitled to a decree for sale of the whole property 
Brij Narnin Rai v. Mangla Prasad (1923) 51 I.A. 129, 46 AIL 95, 77 1.0. 689, (’24) A.PC. 

50;Anantu v. Ra.m Prasad (1924) 46 All. 295, 78 I.C. 619, (’24) A.A. 465 ; Bhim Singh 
V. Ran' Singh (1924) 46 All. 301, 84 I.C. 13, (’24) A.A. 309; Oauri Shanker v. Sheonandan 
(1924) 46 All. 384, 78 I.C. 911, (’24) A.A. 543; Kanhaiya Lai v. Niranjan Lai (1925) 

47 All. 351, 86 I.C. 98, (’25) A.A. 367 ; Kuldip v. Ram Bujhawan (1924) 3 Pat. 425, 83 I.C. 

385, (’24) A.P. 454. [Note. — It is unnecessary in such a case to inquire whether the 
mortgages to A and B were executed to pay off a debt antecedent to cither of the two 
mortgages. The transaction impeached is the mortgage to C and that mortgage was 
executed to pay off the antecedent debts secured by the mortgages to A and il.] 

(4) The father of a joint family governed by the Mitakshara law executed a 
usufructuary mortgage of tho joint family property to secure an advance then made to 
him for his own personal benefit. He then sold tho equity of redemption to the mortga- 
gee, the mortgage being discharged out of the price and tho balance paid to him. After 
the father’s death, but during the life-time of his sons, his grandsons sued the purchaser 
to recover the property from him. It was held by the Judicial Committee that there being 
no debt antecedent to the first alienation, namely tho mortgage, the mortgage and tho sale 
were both invalid ; Chet Ram v. Ram 8\ngh (1922) 49 I.A. 228, 44 All. 368, 67 I.C. 569, 

(’22) A.PC. 247. This decision is clearly in conflict with the later decision in Brij Narain's 
case set forth in ill. (3) above, and it can no longer be regarded as good law. The test 
now laid down in Brij Narain'a case [see ill. (3) above] is whether the transaction impeached, 
namely, the sale of the equity of redemption, was entered into to pay off an antecedent 
debt. There is no doubt that it was, the antecedent debt being tho debt secured by the 
mortgage. If the case arose again, tho sale would bo treated as valid, as it was mado to 
pay off an antecedent mortgage. Whether the mortgage itself was executed to pay off an 
antecedent debt is not material (^). 

(5) The father of a joint family governed by the Mitakshara law as administered in 
the United Provinces executed a deed of mortgage in 1900 of joint family property. In 
1906 he sold the property for Rs. 13,000 of which Rs. 1,400 was paid to the mortgagee, the 
rest of the mortgage debt having been discharged long prior to 1906. Tho balance of the 
purchase money was applied by tho father to his own purposes. It was held by the 
Judicial Committee that tho sale could not be supported as having boon mado to discharge 
an antecedent debt, and they upheld tho decree of the Allahabad High Court setting 
aside the sale, upon the sons, who were the plaintiffs in tho suit, paying Rs. 1,400 to the 
purchaser: Jawahir Singh v. Udai Prakash (1926) 63 I.A. 36, 48 All. 152, 93 I.C. 216, 

(’26) A.PC. 16. 

1. BrlJ Narain Rai v. Mangla Prasad (1924) 51 I.A. 129, 46 All. 95, 77 I.C. 689, 

(’24) A.PC. 50. — The leading case on the subject is Brij Narain's case. In that case 
the Judicial Committee, after observing that Sahu Ram's case (r) must not be taken 

(g) It is now so held in Ananlu v. Ram Prasad I (’24) A.A. 465. 

(1924) 46 All. 295, 296-297, 78 I.C. 619, I (r) (1917) 44 I.A. 126, 39 All. 437, 39 I.C. 280. 
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S. 295 (8) to (locido moro tlian what was necessary for the judgment, namely, that a debt created 
by tlio mortgage itstdf is not an antecedent debt, expressed their dissent from several 
dicta in that case, and laid down the following propositions : — 

(1) U’ho managing member of a joint undivided estate cannot alienate or burden 

the estate qua manager except for jiurposos of necessity [see s. 242]. 

(2) Jf ho is the father and the other members arc the sons ho may, by incurring debt. 

HO lung as it is not for an immoral purpose, lay the estate open to be taken 
in execut/ion proceedings upon a decree for payment of that debt [see s. 294]. 
(.'!) If he purports to burden the estate by mortgage, then unless that mortgage 
is to discharge an antecedent debt, it would not bind the estate [see s. 295]. 

(1) Antcceilont debt moans antecedent in fact as well as in time, that is to say, 
tliat the d(^bt must bo truly independent of, and not part of, the transaction 
itnpeaclied [so(^ h. 295]. 

(5) There is no rule that this result is alTccted by the question whether the father 
who contracted the dc'bt or burdened the estate, is alive or dead. 


2. Antecedent.- in Sahti Jiania case (.v), thinr Lordships of the Privy Council 
spivik of the doctrine of antecedent debt as having “ arisenfromthenocessity of protect- 
ing th(' rights of third persons.” In Brij Naraiu's case thodoctiine is described as a 
})art of the doctrin(» of pious obligation. The latter view must be taken to supersede, 
the former view. 

'I’hcre was at out; time a conflict of opinion as to the meaning of “ antecc- 
d(>nt debt.” According to the Allahabad and Madras decisions, an antecedent debt 
meant a debt which existed j>rior to the date of sale or mortgage; money received at 
the lime of sale or mortgage was not regarded us an antecedent debt {1), According to 
the Calcutta and Bombay rulings, a debt, though not existing to pnor the date of sale 
or 111(0 (gage, was treated as an ant(5cod(mt debt, if it was put into litigation in a subsequent 
suit : that is to say, if the father borrowed mrineys on a mortgage of joint family property, 
and the sons subsequimtly siu'd to sot aside the mortgage, the mortgage was upheld on the 
ground that the debt scoured by it was antecedent to tho suit ( u). This was too fantastic a 
view to be taken of an antecedent d(‘bt. Tho earlier cases were reviewed by tho Privy 
(Jouncil in Brij No, rain Jiai v. MangJa Prasad [see ill. (3)]. The tost there laid down 
whether the transaction impeached was entered into to pay off an antecedent debt, that 
is, a debt antecedimt to tho transaction [see tho 4th proposition in note 1 above]. 

If tho father of a joint Hindu family borrows money in 1918 on a promissory note 
for his own personal benefit, and, being unable to pay the debt, mortgages tho joint family 
property in 1920, it is clearly a case of a debt antecedent to tho mortgage and the mortgage 
binds liis sons. But if no debt was contracted by tho father antecedent to tho mortgage, 
and a loan wa.s . obtained by him for tho first time at the time when the mortgage was 
executed by him, tho loan could not bo regarded as an antecedent debt. 

Suppose now that the father executes a mortgage to A of joint family property to 
secure an advance of Rs. 1,500 then made to him. [Here tho mortgage is invalid, there 
being no antecedent debt.] He then borrows Rs. 2,000 from B and executes a mortgage 
to B to pay off tho mortgage to yl. Is tho mortgage to B binding on the sons ? Prior 
to tho decision in Brij Narain Rai's case there was a conflict of opinion whether the mort- 
gage to B could bo treated as one for payment of an antecedent debt. It was hold by 


(s) 

U) 


Ihui, 

CtuimlradcQ v. Mala Prasad (1909) 31 All. 
17(), 190, 1 I.C. 479 [mortgage] [F.B.] ; 
JOtm Duj/al V. Ajudhia Prasad (1906) 28 
All. 328 [sale] ; Venkalaramanayax. Vmkal- 
aranutna (1900) 29 Mad. 200 [mortgage] 
IF.B.j. 


(«) Lachvvm Das v. Giiidhur (1880) 6 Cal. 855 
[F.B.] ; Khalilul v. Oobind (1893) 20 Cal. 
328, 346 ; Kishun v. Tipan Pershad (1907) 
34 Cal. 735, 747 ; Chintamanrav v. 
Kashinath (1890) 14 Bom. 320, 324-325 ; 
Dattatraya v. Vishnu (1912) 36 Bom. 68, 
12 I.C. 949. 
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the High Courts of Allahabad (v) and Lahore (w), that the mortgage to A not having S. 295 (8) 
been made to pay off an antecedent debt, the subsequent mortgage to B also which was 
made to pay off the mortgage to A could not be treated as one for payment of an antece- 
dent debt ; in other words, it was held that for a debt to bo an antecedent debt, it must 
be antecedent to the frst alienation, namely, the mortgage to A, and not merely antece- 
dent to the alienation impeached, namely, the mortgage to B. On the other hand it was 
held by the High Courts of Madras (a;) and Patna (y), that the mortgage to B was binding 
on the sons as it was made to pay off an antecedent debt, being the debt secured by the 
mortgage to A. In Brij Narain Rai's case the Privy Council held that tlio view taken 
by the Madras High Court was correct. 

The antecedence must be real. The antecedence would be unreal if the father 
borrowed money on a promissory note vith the object when he borrowed that it should 
form part on a mortgaec to be subsequently executed by him (z). Where no mortgage 
was intended at the time of advance of the loan but there was an agreement to execute 
a mortgage if and when called upon and a mortgage was subsequently executed, it was 
hel that the mortgage was supported by antecedent debt (a). 

In a suit on a mortgage bond dated 16-1-1922 for Rs. 3,000 executed by B and his 
3 nephews for the purpose of paying off 

(1) Rs. 750 the balance of consideration due under a sale deed dated 30-7-1919 
obtained by B and his nephew P (brother of the 3 nephews above mentioned) 

(2) Rs. 1,500 balance of consideration dated 19-11-1921 in favour of the aforesaid 
3 nephews of B and a minor son of P and a son of B, the suit was contested 
by the sons of the 3 nephews (defendants 3 to 7) and a grandson of B (defendant 8) 

{B having died) on the ground that thoro was no legal necessity. It was held 

(1) that there was no real antecedency between the suit mortgage bond and the 
sale-deed of 1921 but that the balance duo under the sale-deed of 1919 was 
an antecedent debt, 

(2) even as to the latter item the mortgage was not valid against the (defendants 
3 to 7) as their fathers executed it not for their own antecedent debt but for 
that of their uncle B and brother P, 

( 3 ) that the grandson of B ( defendant 8) was not liable as the proportion for which B 
is liable on the suit mortgage bond could not bo determined (6). 

There must be a real debt due by the father. Therefore, whore the only prior debt 
was due by a third party and the father executed as surety a hypothecation bond in 
favour of the creditor, it was hold not to be binding on the sons’ shares (c). 

Where a father at the time of taking a mortgage agrees to pay off a prior mortgage 
the obligation so undertaken is an ‘ antecedent debt ’ which will support a mortgage of 
joint family property subsequently executed by the father in favour of the prior mortgagee 
in fulfilment of the obligation (d). 

It has been held that whore the father mortgages joint family property to pay off 
a prior mortgage on his separate property it cannot be said that the mortgage was one 


(v) Brijnarain v. Mangal (1919) 41 All. 235, 35 

I.C. 101,- (’19) A.A. 824; Ram Sarup v. 
Bharat Singh (1921) 43 AJI. 703, 64 I.C. 
768, (’21) A.A. 113. 

(w) Lakhu Mai v. Bishen Das (1922) 3 Lah. 74, 

66 I.C. 408, (’22) A.L. 291. 

(z) Arntugham v. MtUhu (1919) 42 Mad. 711, 
52 I.C. 625, (’19) A.M. 75 [F.B.]. 

(w) Mathura v. Rajhumar (1921) 6 Pat. L. J. 526, 
62 I.C. 132, (’21) A.P. 447 [F.B.] ; Ilari 
Prasad v. Sourendra (1922) 1 Pat. 506, 66 


I.C. 945, (’22) A.P. 450. 

(z) (1921) 43 All. 703, 64 I.C. 763, (’21) A.A. 113, 
supra. 

(a) Venkatramasmmi v. Imperial Bank of India 

(1939) Mad. [F.B.] 7. 

(b) Mahabir v. Sukh Ram (1942) All. 498, 201, 

I.C. 415, (’42) A.A. 361. 

(c) Ganga Saran v. Ganeshi lal (19ZQ) Bora. 451 . 

(d) Chatar Sen v. Rajaram (1938) All. 58, 173 

I.C. 016, (’38) A. A. 44. 
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What Is a debt 

Unliquidated damages. — “ Di5bt ” ordinarily means a liquidated or ascertained sura 
of money as distinguished from unliquidated damages for beach of contract or for a 
tort. If a decrees Iims boon obtained against the father for damages for breach of contract 
or for a tort, the judgment debt constitutes a debt within the moaning of this section. 
But what if the amourit of damages is not fixed by a decree or otherwise ? Is the liability 
for damages a debt within this section ? The question arose in a recent case before 
the Judicial Committee, but it was not decided (/). That was a case of a breach of 
contract by the father. It would swrn on principle that a liability for damages consti- 
tutes a debt within tliis section ; if the liability is antecedent to the alienation, the aliena- 
tion will b(' binding on the sons though the amount of damages is fixed on the very day 
on which th(! alienation is made. 

Debt due but not payable. — A debt may bo an antecedent debt though the due date 
of payment has not yet arrived. Hence an alienation even before the duo date of 
{laymcnt would bo an alienation for an antecedent debt {g). 

Price payable under a pre-emption decree.'—A pre-emption decree does not carry any 
order for payment. It gives an option to the pre-emptor to obtain the property on making 
payment. There being thus no obligation to pay, the purchase money fixed by the decree 
does not constitute a debt {h). See Codo of Civil Procedure, 1908, 0. 20, r. 15. 


for the payment of an anteciHlont debt (e). In this case the separate property consisted 
of property which was inherited by the father from his cousin and that property was 
mortgaged by the cousin during his life-time. 

Time-barred debt — The antecedent debt may bo a time-barred debt. See s. 299 (2) 
bellow. 


3. The father alone can alienate the son’s share.— In the case of a joint 
family, the privilege of alienating the whole of the joint family property for payment 
of an antecedent debt is the privilege only of the father, the grandfather and the great- 
grandfather. No other person has any such privilege. Hence if a joint family consists of 
two brothers A and B of whom B is a minor, A may alienate, if he so desires, his own 
share in the joint family projnirty to pay off an antecedent debt of his father F, but he has 
no jiower to ali(mate the .share of his brother B, in the property, though F is also the father 
of B (i). (Similarly if a joint family consists of A and his brother’s son B, B being a 
minor, A may alienate his own share in joint family property to pay an antecedent debt 
of his father (/, but ho has no power to alienate B's share to discharge that debt though 
0 is the grandfather of B (J). 

296. Alienation by father neither for legal necessity nor 
for antecedent debt— Son’s liability.— (^) It is clear from 
what has been stated above that an alienation by the father 
of joint family property neither for a legal necessity nor for the 
payment of an antecedent debt docs not bind the son’s interest 
in tlie property. In Bengal and the United Provinces it does 
not bind even the father’s interest in the property [ss. 268, 269]. 
But thougli the alienation as such does not bind the son’s 


JS'arai La/l v. fJmrai (11126) 1 Luck. 360, 
93 I. C. 655, (’26) A.O. 321. 

Mian Karim Baktuih v. Danjah Vir (1931) 35 
C.W.N. 1221, 133I.C.728,('31) A.l*C.243. 
Damodaram v, Bansilnl (1928) 61 Mad. 711, 
111 I.C. 297, ( ’28) A.M. 566. 


(A) Kishen Sahai v. Raghunalh (1929) 61 All. 

473, 116 I.C. 488, (’29) A.A. 139. 

(i) Anantu v. Ram Prasad (1924) 46 All. 295, 
78 I.C. 619, (*24) A. A. 465. 

(;■) Rameskra v. Katpu Rax (1924) 46 All. 264, 
84 I.C. 84, (’24) A.A. 638. 
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interest, the son being under a pious obligation to pay his S. 296(1) 
father’s debts 7 iot tainted with immorality, and the whole of 
the ancestral estate being liable for the payment of such debts, 
the alienee is entitled to realise the debt, that is, the money paid 
by the alienee to the father in consideration of the alienation, 
out of the entire ancestral estate {k). 

By far the largest number of cases in which the above 
principle has been applied are cases of mortgage by the father 
of joint family property belonging to himself and his sons, wliere 
the mortgage is neither for legal necessity nor for payment 
of an antecedent debt. In such a case the son himself may 
sue for a declaration that the mortgage is not binding on 
his share and if he proves that the debt was contracted for 
illegal or immoral purposes to the knowledge of the lender 
he will be granted a declaration that the mortgage and the 
debt are not binding on him (1). In all these cases the mort- 
gage qua mortgage cannot be enforced against the sons’ interest 
in the mortgaged property, and no mortgage decree for the sale 
of that interest can be passed against the son. But the son is 
nevertheless under a pious obligation to pay the mortgage debt 
qua debt if it was not contracted for an illegal or immoral 
purpose. The son may therefore be successfully sued for the 
father’s debt, and the decree passed in such suit may be enforced 
in execution by sale of the entire ancestral estate including 
the sons’ interest therein (m). Cases under this head may 
be divided into three classes, namely — 

(i) Where the suit to enforce the mortgage is brought 

both against the father and the sons. 

(ii) Where such suit is brought against the father alone. 

(Hi) Where such suit is brought against the sons after 
the father’s death. 


Sami Ayyangar v. Ponnammal (1898) 21 
Mad. 28; V enkataramanaya v. Venkata- 
ramana (1906) 29 Mad, 200 (F.B.] ; 
Kandasami v. Kuppu (1920) 43 Mad. 421, 
55 I.C. 320, (’20) A.M. 479; Ramasami 
V. Ulaganatha (1899) 22 Mad. 49 [F.B,] ; 
Periasami v. Seetharama (1904) 27 Mad. 
243 [F.B.] ; Jjuchman Bass v. Giridhur 
(1880) 6 Cal, 855 [F.B.]; Qunga Prosad 
V. Ajudhia Pershad (1882) 8 Cal. 131 ; 
Khalilul Rahman v. Qovind Pershad (1893) 
20 Cal. 328 ; Kishun Pershad v. Tipan 
Pershad (1907) 34 Cal. 735 ; Brijnandan v. 
Bidya Prasad (1915) 42 Cal. 1068, 29 I.C. 
629, (’16) A.C. 279 [F.B.l ; Jamna v. Nain 
Sukh (1887) 9 All. 493 ; Chandradeo v. 


Mata Prasad (1909) 31 All. 176, 1^4, 
208, 1 I.C. 479 [F.B.l; Kali Shankar v. 
Nawab Singh (1909) 31 All. 507, 3 I. C. 
909 ; Narsingh v. iMlji (190l>23 All. 206 ; 
Daltaraya v. Vishnu (1912) 36 Bom 6S, 
12 I.C. 949 ; Chintamanrav v. Kashinath 
(1890) 14 Bom. 320: Polararapu Lin- 
gayya <f: Ors. v. Vupputuri Punnayya 
& Ors. (1942) Mad. 502, t98 I.C. 588, (’42) 
A.M. 183. 

(l) Krishnaji Lakbhman v, Vithal (1889) 12 

Bom. 625. 

(m) Kandasamiv. Kuppu (1920) 43 Mad. 421, 65 

I.C. 320, (’20) A.M. 479; Chandradeo 
V. Mata Prasad (1909) 31 All. 176, 194, 1 
I.C. 479 [F.B.], 
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(i) In dealing with these cases it must be remembered 
that according to the law as administered in Madras and 
J^ombay, a coparcener can mortgage his undivided interest in 
coparcenary property, and tlie mortgage binds his interest in 
the property [s. 268 ]. In Bengal and the United Provinces 
no coparcener can mortgage even his own interest in the copar- 
(•(iiiary properj3y without the consent of the other coparceners, 
witli the result that the mortgage does not bind even the mort- 
gagor's share in the property [s. 269 ]. Where a suit, 
therefore, is brought against the father and sons on a mortgage 
{‘xecuted by the father neitlier for legal necessity nor for pay- 
m(mt of an antecedent debt, the mortgagor in Madras is entitled 
to (1) a mortgage decree against the father for the sale of his 
inter(‘.st, and (2) if the net proceeds of the sale of the father’s 
inter('st are found to be insufficient to pay tlie amount due to 
tlui mortgag(‘-e, also to a decree against the father jyersonally under 
0 . 34 , r. 6 , of the Code ot Civil Procedure, 1908 , and a decree for 
th(i sale of the entire joint family property including the sons, 
inter(‘st therein (n). In Bombay, the mortgage decree directs 
a sale in execution of the entire joint family property including 
tiui sons’ interest therein instead of directing a sale piecemeal 
as in Madras (o). In the United Provinces, the mortgage does 
not bind even the father’s interest in the property. Hence no 
mortgage decree can be passed for the sale even of the father’s 
int(‘.rost. Tlie only decree that can be passed is a money decree 
against the father and a decree for a sale in execution of 
the entire joint family property including the sons’ interest 
therein (p). The result, it seems, should be the same in Bengal, 
but it has tli(‘re been held tliat the mortgagee is entitled to a 
mortgage decree against the father for the sale of his interest in 
the property, and also to a decree, the net proceeds of the sale 
of the iatlun's interest be insufficient to pay the amount due to 
the mortgagee under tlie decree, for the sale of the sons’ interest 
in the entin* joint family property so far as may be necessary 
to satisfy the amount due (</). But where the mortgagee 


(«) (lyJO) 43 M;ul 121. r.f. I C. 320, (’20) A.Jl. 
470, supiu: Api/aniptr v. Poonmtm- 

iml (1807) 21 Mad. 28 ; Venkataramanaya 
V. IV/jAa/drflmflMaa (1905) 21) Mad. 200 
[K.B.l. 

(o) Dattalraya v. Viahjiit (1912) 36 Bom. 68, 
12 T, C. 949; Vhxnlamtnrap v. Kashinath 
(1890) 14 Bom. 320. 

ip) Kalpohankar v. Nawab Sinyh (1909) 31 All. 
507, 3 I. (\ 909 ; Chandradfo v, Mata 
Piaaad (1909) 31 All. 176, 208, 1 I.f. 


479 [F.B.) ; Jiimmi v. Naia Unkh (1887) 
9 All. 493 ; Jai Narain v. Mahabir 
Praaad, (1927) 2 Luck. 220, 236, 95 I.C. 
857, (’26) A.O. 470. 

iq) Kishun Pershad v. Tipan Pershad (1907) 34 
I’al. 735 ; Luchmun Dass v. Giridhur (1880) 
5 Cal. 855 (F.B.) ; Gunga Proshad v. 
Ajiidhia Pershad (1882) 8 Cal. 131; 
Kluihlul Rahman v. Gobind Persad (1893) 
20 (’al. 328 ; Brijnandan v. Bidx/a Prasad 
(1915) 42 Cal. 1068, 29 I.C. 029, (*16) A.C. 
279 [F.B.]. 
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asks for a money decree against the father only and not against S. 296 (1) 
the son or where the suit was dismissed against the sons (r), 
the decree cannot be executed against tlie son’s interest in 
the joint family property (5). See note below, '' Consideiation 
of Calcutta cases referred to in this section.” 


(ii) The next case is where the mortgagee sues tlie father 
alone. In such a case the mortgagee may, at his option, 
obtain a simple money decree against tl\e father for the whole 
of the mortgage debt, and have the entire joint family property, 
including the sons’ interest therein, sold in execution of the 
decree {t). The sons, though not 'parties to the suit, are bound by 
the sale by reason of their pious duty to pay their father’s 
debt and they cannot recover their share of the property unless 
they prove that the debt was contracted by the father for an 
immoral purpose [s. 294]. 


Or the mortgagee may, at his option, obtain a mortgage 
decree for the sale of the mortgaged property. In this case 
also, if the entire mortgaged property is sold in execution of 
the decree, the sons, though not parties to the suit, are not entitled 
to recover their share of the property unless the debt was con- 
tracted by the father for an immoral purpose [see the cases cited 
in s. 294 B [2), pp. 363-364]. This rule has not been altered by 
s. 85 of the Transfer of Property Act, 1882, now replaced by 
0. 34, r. 1, of the Code of Civil Procedure, 1908. The effect 
of the decisions since the passing of the Transfer of Property 
Act is that where ancestral property belonging to a joint family 
has been sold in execution of a decree for sale on a mortgage 
executed by the father for his sole benefit, the sons cannot 
maintain a suit for redemption of their interest in the property 
sold solely upon the ground that they had not been made 
parties to the suit of the mortgagee, nor is their position improv- 
ed by the fact that the property at the execution sale was 
purchased by the mortgagee. Their suit must be based upon 
some ground which would free them from liability as sons in a 
joint Hindu family to pay their father’s debts, namely, the non- 


(r) Kesholtamw. MmammatRamDulari{\9i2) 
17 Luck. 319, 190 I.C. 680, (’42) A.O. 9. 
(«) Jainarayan Mulchand v. Sonaji (1938) 
Nag. 186, 174 I. C. 621, (’38) A.N. 24; 
Bijai Raj Singh v. Ram Padarath (1936) 


11 Luck. 523, 158 I.C. 490, (’36) A.O. 139. 
(0 Ir the mortgagee entitled to have the 
mortgaged property sold ? See Code of 
Civil Procedure, 1008, 0. 34, r. 14. 
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existence of the debt or the immoral character of the debt (m). 


As to the sons’ remedy before suit, see sec. 294 A (2). 

(iii) The last case is where the suit is brought by the mort- 
gagee against the sons after the father's death. In this case 
the mortgagee may obtain a money decree against the sons 
which may be enforced by a sale of the entire joint family 
property, unless the suit against the sons is barred by limitation 
[sec. 293 (2)]. ' He is also entitled, in Bombay (^;) and Madras, 
to a mortgage decree limited to the father’s interest in the 
mortgaged property, provided that the suit as a mortgage 
suit is not barred by limitation. In the United Provinces 
no mortgage decree can be passed against the father’s interest 
whether the father lie alive or dead ; it follows that if the suit 
against the sojis is barred by limitation, the mortgagee has 
no remedy at all in respect of Ids claim {w). There is no Cal- 
cutta decision bearing on the question whether a mortgage 
decree can be passed against the father’s interest after his 
death (x). 

(2) Where the debt is immoral . — If the debt contracted 
by the father is tainted with immorality, the mortgagee is not 
entitled to ])ro(a 3 eAl against the sons’ interest at all. All that 
h(^ is entitled to, in Bombay and Madras, is a mortgage decree 
lindted to the father’s interest in the mortgaged property. 
So too, it seems, in Bengal. In the United Provinces, a 
mortgage by the father of his owji undivided interest without 
the consent of the sons does not bind even the father’s interest 
in tlie prop(‘i'ty, and the mortgagee is not entitled to a mort- 
giige decree limited even to that interest. But he may obtain 
a moiu'y d(K*rei^ against the father which he may execute by 
a sale of tlie father’s interest in the joint family estate (y). 

Consideration of Calcutta cases referred to in the section . — The principle that a sale of 
inortgagocl pr()])orty in cxouution of a mortgage decree jiassod against the father alone on a 
mortgage executed by him neither for legal necessity nor for an antecedent debt, passes 


{II) 


])ebi Sini/h v. Jia Ham (11)03) 2;') All. 214 j 
[I'M?.], Lilt V. 1‘ulaudar Singh i 

(ll)U(i) 2S .'Ml. IS2, Hal leant Singh v. j 
Aman Singh (1011) 33 All. 7. 7 1. C. 112; j 
Kehri Singh v. Chmini Lai (1911) 33 
All. 430. 0 I. C. 476, (lajadhar v. Ja- 
dubir (1025) 47 All. 122, 3.5 I.C. 31, (’25) j 
A..\. 180; Hanvmimiyyan v. T'tro«omi ' 

(1808) 21 Mad. 222 ; Palani v. Rangayya 
0800) 22 Mad. 207; Riimkrishna 
Vinayak (1010) 34 Horn. 3.54. 5 I.C. 067 ; 
Jahan Singh v. llardat Singh (15^35) 

57 All. 357, 152 I.C. 487, (’35) A.A. 247. 

In Rhamini Prasad v. Kallu (1895) 17 All. i 
537 [F.B.], the sons’ suit was brought I 


before sale. See also Kanhaiya Lai v. 
Rii) Bahadur (1902) 24 All. 211; Lala 
Sura] V. Gulab Vhand (1901) 28 Cal. 517. 

(v) See Chintamanrav v. Kashinath (1890) 14 
Bom. 320. 

(u?) See Chandradeo Singh v. Mala Prasad (1909) 
31 All. 176, 179, 1 I.C. 479 [F.B.]. 

{x) See Madho Parshad v. Mehrban Singh (1890) 
18 Cal. 157, 17 l.A. 194, which was a case 
of sale. 

(J/) Shiva Nath v. Tulsi Ram (1926) 48 All. 
1, 89 I.C. 480, (’25) A. A. 801. But 
see Code of Civil Procedure, 1908, 0. 34, 
r. 14. 
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not only the father’s, but the sons’ interest in the property [sub-sec. (1) (ii)], was estab- 
lished by the rulings of the Privy Council in Mst. Nanomi v. Modun (z), decided in 1886 
and Bhagbut v. Oirja Koer (a), decided in 1888. The principle that no mortgage decree 
can be passed against the sons in a suit on such a mortgage was first laid down by a Full 
Bench of the Calcutta High Court in 1880 in the case of Luchmun Doss v. Qiridhur {b). 
In two later cases (c), it was held by the Court of Calcutta that since a sale in execu- 
tion of a mortgage decree against the father alone passes not only the father’s, but the 
sons’ interest in the mortgaged property as decided in the two Privy Council cases, the 
Court could also pass a mortgage decree against the sons, and that the Full Bench ruling 
in Luchmun Bass' a case (d) was no longer good law since the Privy Council decisions. 
In both these cases the Court overlooked the fact that there was a distinction between 
the position of the son where the mortgage created by the father was sought to tte enforced 
against his interest in the property, and his position after the sale in execution of the decree 
against the father ; that distinction, whether it was logical or not, has long since been 
recognised. In two cases (dl), again it was held by that Court that the aforesaid Full 
Bench ruling was superseded by s. 85 of the Transfer of Property Act, 1882, now 0. 34, 
r. 1, of the Code of Civil Procedure, 1908. All these decisions were subsequently overruled 
by a Full Bench of the same High Court in Brijnandan v. Bidya Prasad (e), and it was 
held that there was nothing either in the above mentioned decisions of the Privy Council 
or in the provisions of s. 85 of the Transfer of Property Act to justify the view that a 
mortgage created by a father was operative as such against the sons, and that the 
decision in the Full Bench case that no mortgage decree can bo passed against the 
sons, but only a money decree, was still good law. It was also held that as the charge 
could not bo enforceable against the sons, article 132 of the Schedule to the Indian 
Limitation Act, 1908, had no application and that article 120 governed the case. 

It has been stated above that though according to the Mitakshara law as adminis- 
tered in Bengal, the father cannot alienate his own undivided interest in the coparcenary 
property without the consent of his sons, the Calcutta High Court has hold that the 
mortgagee is entitled to a mortgage decree against the father. The leading case on the 
subject is Luchmun Bass v. Qiridhur (/) decided by a Full Bench in 1880. The facts of 
the case are stated in Khalilul Rahman v. Gobind Pershad (1893) 20 Cal. 328, 342-348, 
and the decree passed by the High Court after the Full Bench had returned the answers 
to the questions submitted to them is set forth on p. 354 of the report. In Luchmun 
Bass' a case, the lower Court had passed a mortgage decree for the sale of the father's interest 
but it wholly dismissed the mortgagee’s suit against the sons. In so doing the Court 
purported to follow an earlier ruling of tho same High Court {g). The question before 
the Full Bench was as to the exteift of tho liability of the sms in respect of the mortgage 
debt. There was no question as to whether a mortgage decree could bo passed against 
tho father. On the question before them the Full Bench hold that no mortgage decree 
could be passed against the sons, but tho sons being under a pious obligation to pay the 
father’s debt, their share was liable to be sold if the net sale proceeds of tho father’s 
interest wore not sufficient to satisfy the mortgagee’s claim in full. 

297. Where purchase money applied in part only in payment 
of antecedent debt.— It sometimes happens that joint family 
property is sold by the father of a joint family for the pay- 
ment of an antecedent debt, but the whole of the price is not 


(z) (1886) 13 Cal. 21, 36, 13 I. A. 1 . 

(a) (1888) 15 Cal. 717, 721, 724, 15 I.A. 99. 

(b) (1880) 5 Cal. 855. 

(c) Maheshwar v. Kishun (1907) 34 Cal. 184; 

Sheo Narain v. Mokshoda Das (1913) 17 
C. W. N. 1022, 19 I. C. 878. 

(d) See Jamna v. Nain Sukh (1887) 9 All. 493, 
494 ; Kishun Pershad v. Tipan Pershad 


(1907) 34 Cal. 73.5, 74.5-746. 

(dl) hi ^wanat i v. Ja jdip ( 1913 ) 40 Cal. 342, 1 7 
1. C. ,577, (1913) 17 C. VV. N ll)22, 19 
1. C. 878, 

(e) (1915) 42 Cal. 1068, 29 I.C. 629, (16) A. C. 
279 (F.B.l. 

if) (1880) 6 Cal. 85.5. 

(g) Bhaknarain v. Januk (1877) 2 Cal. 438. 


Ss. 
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proved to have been applied in payment of such debt, and 
the sale is challenged by the sons on that ground. In such a 
case, if the sale was necessary to discharge the debt, and the 
purchaser pays a fair price for the property sold, and acts in 
good faith and after due inquiry as to the necessity for the 
sale, the mere fact that part of the price is not proved to have 
been applied in payment of the debt does not invalidate the 
sale, the reasoi'^ being that the purchaser is not bound to see to 
tlie application of the price. If the above conditions are satis- 
fied, the sale must be upheld unconditionally, whether the 
part not proved to have been applied in payment of the debt 
is considerable or small [h). See ss. 189, 245. 

I'Iki above principles have been laid down by tho Judicial Committee in cases of 
sales by tho manager of joint family property for legal necessity, but the samo principles 
apply to oases of sales by tho father for tho payment of an antecedent debt. 

In an eailier Privy Council case, whore one property was sold for Rs. 2,000, and 
Rs. 338 was not proved to have been applied in payment of the father’s debts, and another 
property was subsequently sold for Rs. 2,000 and Rs. 1,847 was not proved to have been 
applied in payment of tho debts, their Lordships set aside both the sales conditionally 
on paynK'nt by tlui sons, who wore the ])lainti(T’s in the suit, to the purchaser of tho sums 
actually a])plied in paymenf of the debts (i). It is conceived that if such a case arose 
again, bcjtli the sales would lx; upheld if the conditions stated in the section were satisfied. 
fSco notes to ss. 180 and 24d. 

298. Immoral (avyavaharika) debt.— Sons, grandsons and 
great-grandsons are bound to pay all debts contracted 
by the father, grandfather or great-grandfather except the 
following debts (j) : — 

(1) debts for spirituous liquors ; 

(2) debts due for losses at play ; 

(3) debts duo for promises made without consideration ; 

A promissory note for a time-barreii debt is not a promise without 
consideration (4:). 

(4) debts contracted under tho influence of lust or 
wrath ; 

(5) debts for being surety for the appearance or for 
the honesty of another (1 ) ; 


(fi) Krixhna Das v. Xathu Unvi (1027) r»4 I, A. 
79, 49 All. 149, 100 I.r. KIO, (’27) A.l’O. 

37 fi'iisc of legal iiecessitv] ; Niaimt liai 
V. Diu Diiijnl (1927) 54 A. 211, b Lah. 
597, 101 IX\ 373, (’27) A.l'C. 121; 
Masit Ullah v. Damodar Prasad (1920) 

53 I.A. 204, 48 All. .518, 98 I.U. 1031, 
(’20) A.rc. 105 [ease of log.al nece.‘isilyl ; 
(UXha Ram v. i)ham Lai (1922) 3 Lah. 
420, 77 I.C. 174, (’23) A. L. 20.S (antecedent 
delitl ; Rata Mai v. llopal Singh (1930) 

11 Lah, 104, 122 I.C. 480, (’30) A. L. 1040. 
The deei^ion in Sanmukh v. Jagamath I 
(1924) 40 All. 531, 83 I.C. 83, (’24) A. A. I 


708 [antecedent debt], is no longer good 
law ; see the judgment in 54 I.A, 79, 
referred to above. 

(i) Banwari Lnl v. Mahesh (1918) 45 I. A. 284, 

41 AH. 63, 49 I.C. 540, (’17) A.PC. 118. 

(j) Khalilul V. Gobind (1893) 20 Cal. 328, 336, 

337. 

(*) Gajadhar v. Jagannath (1924) 46 AH. 775, 
787, 80 I.C. 684, (’24) A.A. 551 [F.B.]. 
il) Tvkaram v. Gangaram (1899) 23 BoUi. 454, 
456, 458. See also Mahabir v. Siri 
Narayan (1918) 3 Pat. L. J. 396, 46 I.C. 
27, (’18) A. P. 345. 
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(6) unpaid fines (m) ; 

(7) unpaid tolls ; and 

(8) any debt which is avyavaharika which is rendered 
by Colebrooke as equivalent to a debt for a cause 
“ repugnant to good morals.” 

Surety. — According to Vrihaspati, there aro four diflforont classes of .sureties, namely, 
sureties (1) for appearance, (2) for hone.sty, (3) for payment of money lent, and (■?) for deli- 
very of goods. In respect of the first two kinds, the sons aro not liable unless the father 
received consideration for accepting the suretyship. In respect of the last tw'o kinds 
the sons aro liable, but the grandsons aro not liable unless the grandfather recei vod consi- 
deration for accepting the suretyship. It has thus been held that when the father is 
surety for repayment of a loan, the son is clearly liable (n) but the grandson is not unless 
consideration was received by the grandfather for accepting the suretyship (o). A guaran- 
tee given by the father for payment of rent by a tenant is a guarantee for payment of a 
debt {p), and so is a guarantee for payment of money that may bo decreed against 
a defendant in a suit (q). A debt incurred by a father as a surety for payment of 
money is binding on the son as a more money debt but a hypothecation of the 
family property for such a debt is not binding on the property (r). But a surety bond 
hypothecating joint property by which the father guarantees payment of loss that may bo 
caused to the estate of a minor by misappropriation or waste by a guardian is a bond for 
the honesty of another [see cl. (5) above], and is not binding on the sons (s) ; unless the 
security bond is executed for a debt of the father (<) ; if under such a bond the property 
is sold, the son is entitled to recover his share therein (w). It has been held by the Patna 
High Court that a debt incurred by a father for standing surety against ombizzlemont 
by a tahsildar is not binding on the sons {v) [see cl. (5) above]. But it has been held by 
the same High Court that the sons aro liable for money borrowed by their father to enable 
his wife’s cousin to refund money which ho had misappropriated or could not account 
for {w). 


Debt for a cause repugnant to good morals . — ^The fundamental rule is that the sons 
are not liable for debts incurred by a father which are avyavaharika. Colebrooke translates 
it as “ debts for a cause repugnant to good morals,” Aparaka explains it as not righteous 
or proper, and Balambhatti as not for the benefit of the family {x). 

Whore money was borrowed by the father for the purpose of defraying the expenses 
of the marriage of his concubine’s grand daughter, it is avyavaharika even if the 
concubine was in his continuous and exclusive keeping {y). 


(w) iiluinee v. Hureeram (1814) 1 Bor. 84, 90. 

(n) Tukaram v. Gangaram {1S99) 23 Bom. 454 ; 

Sitaramayya v. V enkataramanna (1888) 
11 Mad. 373 ; Chettikulam v. Chetikulam 
(1905) 28 Mad. 377 ; Thangathammal v, 
^runacAtt/am (1918) 41 Mad. 1071, 48 I.C. 
76, (’19) A.M. 831 ; Rasiklal v. Singhesh- 
war (1912) 39 Cal. 813, 14 I.C. 847; 
Dwarka Das v. Kishan Das (1933) 65 All. 
675, 147 I.C. 1048, (’33) A.A. 587. 

(o) Narayan v. V enkatacharya (1904) 28 Bom. 

ip) Maharaja of Benares v. Ratnkumar (1904) 
26 All. 611. 

(q) Mata Din v. Ram Lakhan (1980) 62 All. 

153, 120 I.C. 655, (’30) A.A. 87 ; Malak 
Chand v. Uiralal (1936) 11 Luck. 449, 
157 I.C. 945, (’35) A.O. 510. 

(r) Thakur Satrohan Singh v. Uma DuU (1936) 


11 Luck. 404, 157 I.C. 653, (’35) A.O. 
455; Malak Chand v, Hiralal (1936) 
11 Luck. 449, 157 I.C. 945, (’35) A.O. 510. 
is) KoUapaUi Lakshminarayana v. Kanuparti 
Hanumantha Rao (1935) 58 Mad, 375, 154 

I. C. 431, (’35) A.M. 144. 

(0 Kesarchand v. Uttamchand (1945) 52 1.A. 165 ; 
(1945) 2 M.L. J. 160. 

(m) Choudhuri v. Uayagriba (1931) 10 Pat. 94, 
138 I.C. 414, (’32) A.P. 162. 

(») Satya Charan v. Satpir (1919) 4 Pat. L. J. 
309, 51 I. C. 791, (’19) A.?. 422. 

iw) Benares Bank, Ltd. v. Jaqdip (1921) 6 Pat. L. 

J. 158, 62 I.C. 465, (’21) A.P. 9. 

ix) See Bai Mani v, Usufali ^1931) 33 Bom, L. 

R. 130, 133, 136 I.C. 173, (’31) A.B. 229. 

iy) Lakshmanaswami v. Raghavacharulu (1943) 

Mad. 717, 210 I.C. 98, (’43) A.M. 292. 
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A debt may arise out of a contract as where money is borrowed by the father, or 
it may arise out of an act which amounts to a criminal offence, e.g., theft, or it may arise 
out of a tort or civil wrong. 


Money borrowed by a fatlier for payment to a Hindu woman as a bribe to induce her 
to take one of his sons in adoption is an avyavaharika debt, and the sons are not liable 
for it (^). So is money borrow(‘d to pay a fine inflicted for a criminal offence {a). The 
High Court of Mailras has hold that money borrowed to pay the cost of a suit in forma 
pauperis brought by the father knowing it to bo false is an avyavaharika debt (h). The 
Calcutta High Court has held that money borrowed by the father for litigation to set up 
an adoption is noS an avyavaharika debt and that the sons are liable for it (c). The 
same High C’ourt h.'is also held that the sons are liable to pay the costs of a suit decreed 
against the father, though the litigation was imprudent (d). 

Where money is obtained by a father by committing a criminal offence, e.g., theft 
and a decree is passed against him for the money so obtained by him, tho sons are not 
liable for tho decretal amount (c). The same rule applies in respect of money taken by a 
father and misappropriated under circumstances which constitute the taking itself a 
criminal offence (/), e.g., misappropriation by tho father as a guardian of money belonging 
to tho minor ((/), or a criminal breach of trust {h). No decree can bo passed against the 
sons of a stake-holder of a chit fund in respect of tho latter’s liability to a subscriber as 
tho debt is illi'gal (i). [8eo also l:icsha Ayyar v. Krishna Ayyar (193(5) 59 Mad. 562, 
1(52 I.C. (58, (’36) A.M. 225, where it was held by a Full Bench that 8U(!h a fund was a 
lottery and by three Judges out of five that its promoters were guilty of offences under 
both parts of section 294A of tho Indian Penal Code.] Where tho father’s debt was, at 
its inception, a just and true debt, the subsequent dishonest conduct of the father cannot 
affect its nature. Thus, when tho father withheld a promissory note allotted in a partition 
(lecTco to tho ojiposito party which ho was directed to deposit in (’ourt his conduct in first 
tiling a forged note and then filing tho real note after it was barred cannot save the son’s 
liability under th(i decree passed against tho father for tho loss ( j) But where a father 
IS under a civil liability to account for money received by him, e.g., as an adminis- 
tiator of tho estate of a (h^coased person, or as a trustee, eras an agent or manager, and he 
fails to account, and a decree is passed against him for money not accounted for by him, 
tho sons arc liable for tho amount of tho decree though tho father may have retained the 
money dishonestly, provided tho retention itself does not amount to a criminal offence, 
tliat is, the offence of criminal breach of trust or criminal misappropriation {k). Where 
the receipt of tlie money was lawful at the time of tho receipt, even the subsequent 
('omrnission of an offence by the father does not save tho sons’ liability {1). The burden is 
on the sons to show that the retention itself amoiinkai to a criminal offence (w). 

A Hindu father erects a dam which obstructs the passage of water to the property 
of hi8 neighbour. Tho Court finds that tho father had no right in law to erect the dam 
and a docrw is passed against the fathiT for damages. Aro the sons liable for tho amount 
of tho decree ? It has been held by the High Court of Bombay in Durbar v. Khachar [n) 


(:) v. llarihar (1911) 3o Boir.. 109. i 

S I.C. (ILM. 1 

Uarudit S,ini/fi'<iV/mn V. yerelta Murthenna 
(191S) ;i:. Mild. I. J. 001, 48 I.C. 740, ('19) 
1)43. 

linimu'mMr v. Srrn'ftirt/ of State (1910) I 
30 M;m. L..J. 89. 41 I.C’. 10.',. ; 

(r) Khahlul v. Uobmd ( 1.893) 30 Cal. 328. I 

(d) I'amu] V. Kaxi (1909) 14 U.VV.N. 659 ' 
0 I.C. 358. 

(f) ] ‘are man Dass v. lihatla (1897) 24 Cal. 672. 

(}} Mahabir Pnismi v. Ifnsdco Sin<jh (1884) o' 
All. 234 ; Afi'Doit'cU (t Co. v, Uaqara 
(1904) 37 Mad. 71 : Jagannath v. Jugal 
Kiehore (WlCt) 48 All. 9, 89 I.C. 492. (’26) 

A. A. 89; (1931) 33 llorn. L.ll. 130, 136 
I.C. 173, (’31) A. 14. 229, supra. 

([!) (1931) 33 13oni. L.ll. 130, 136 I.C. 173. 

(’31) A. B. 229, s^upra. 

{h) Srimaihi Widyavaiifi v. Jai Dayal (1932) 13 
Lali. 3r,6, 140 I.C. 220, (’32) A.L. 541 
li) Miiniyandia v. Muthnsami (1939) Mad. 70 
(j) Ilemraj alias Balu Pai Vrs. v. Khemc'hand 
<t' Vrs. (1943) All. 727, 209 I.C. 344. 70 
r.A. 171, (’43) A. PC. 142. ; 


(A-) Natamyan v. /’onnusa»ax(1893) 16 Mad. 199, 
104 ; Kaneimr v. Kroihna (1908) 31 Mad! 
161 [nianaKcr] ; Gnninutham v, liaghavalu 
(1908) 31 Mad. 472 [administrator] ; Ven- 
katacharj/ulu v. Mohana (1921) 44 Mad 
314, 61 I.C. 530, (’21) A.M. 407 [agent] 
Gursarn Das v. Mohan Lai (1923) 4 Lah 
93, 76 I.C. 907, (’23) A.L. 399 [manager] ! 
Ilaurnant v. Ganesh (19X9) 43 Bom. '612, 
51 I.C. 612, (’18) A.B. 13 [trustee]; 
Toshanpal v. District Judge of Aarfl (1929) 
51 All. 386, 112 I.C. 748, (’28) A.A. 582 
[Secretary of a School Committee]. See 
also Jaikumar v. Gauri Nath (1906) 28 
All. 718, 720; Mohant Gadadhar v 
Ghana Shyam Das (1918) 3 Pat. L.J. 533* 
47 I.C. 212, (’18) A.P. 391. 

[/) Alapati Amindrao c& Qrs. v. The President 
Co-operatv e Credit Society, Pedatadipalli 
A- Ors. (1941) Mad. 27, 191 I.C. 756, (*40) 
A.M. 828. ' 

[m) Toshanpal Singh v. District Judge of Agra 
(1934) 56 All. .548, 61 1.A. 350, 151 I.C 33 
(’34) A. PC. 238. 

(w) (1908) 32 Bom. 348. 
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that they are not liable, the reason given being that such a debt is avyavaharika, that Sg, 
is, a debt which the father ought not, “ as a decent and respectable man,” to have incurred. 298| 299 
This interpretation of the word avyavaharika has not been accepted by the High Court 
of Calcutta. According to that Court, the sons are liable for a decree against the father 
or damages on account of injury caused to crops by obstruction of a channel (o). They 
are also liable for a decree against the father for mesne profits (p). The sriew taken in 
Dvrbar's case has also been disapproved by the High Court of Madias (7). The High 
Court of Allahabad has also dissented from that view, and held that the rsons are liable 
for money borrowed by the father to defend a suit for defamation (r). or to defend himself 
against charges of forgery and fabrication (a) ; also that they are liable for a decree 
against the father for damages for wrongfully cutting down trees (t). The authority of 
the decision in Durbar's case was treated as doubtful in a later Bombay case where it 
was held that a debt contracted by a father in a trade carried on by him in contra- 
vention of the Government Servants’ Conduct Rules was not avyavaharika, the liability 
in such a case being merely civil as distinguished from criminal {u). 

The Patna High Court has held that the sons are liable for money borrowed by the 
father to meet the expenses of defending himself against a charge under the Cattle Tres- 
pass Act, 1871 (v), but they are not liable for a decree passed against the father for damages 
malicious prosecution [w). 

Where money was borrowed by the father for assisting in the prosecution of a person 
accused of the murder of a member of the family, it was held that the debt though not 
one for a legal necessity was not illegal or immoral (x). 

W here the father has taken a lease for a term but continued in possession after the 
expiry of the term, the sons are liable for the mesne profits as the possession is not neces- 
sarily immoral [y). 

Commercial debts . — The text of Gautama, chapter XII, s. 41, to the effect that the 
sons are not liable for their father’s commercial debts has long become obsolete, and 
sons are now liable for simple money debts incurred by the father in the course of business 
even though started by the father himself (2) [s. 240]. If a money decree is passed 
against the father alone for such debts, the sons cannot resist in execution (a). Such 
debts though speculative are good as antecedent debts to support a further mortgage (6) 
as they are not repugnant to good morals (c). 

299. Time-barred debt.— (i) The Hindu law does not re- 

cognise any rule of limitation for the recovery of debts. 

A Hindu, therefore, is bound according to that law to pay 


(o) Chhakauri v. Ganga (1912) 39 Cal. 862, 12 
I.C. 609. See Kirpal Singh v. Balwant 
Simh (1913) 40 Cal. 288, 17 T.C. 660 
[P.C.l which turned upon a special cus- 
tom of agriculturists in the Punjab , 

{])) Peary Lai v. Ckandicharan (1906) 11 C. W. 
N. 163. 

(q) Ventigopala v. Rat,ianadhan (1914) 37 Mad. 

458, 14 I.C. 705, (’14) A.M. 654 [cost^ of 
litigation]. 

(r) Sumer Singh v. Liladhar (1911) 33 All. 472, 

19 I.C. 624. 

(8) See Beni Ram v. Mart Singh (1912) 34 All. 
4, 11 I. C. 663. 

(t) Chandrika v. Narain (1924) 46 All. 617, 79 
I.C. 1036, (’24) A. A. 745. 

(w) RamkrUhana v. Narayan(l^\Q) 40 Bom. 126, 
31 I.C. 301, (’15) A.B. 280. 

(y) Uanumxt v. Sonadhari (1919) 4 Pat, L.J. 

653. 62 I.C. 734, (’20) A.P. 708. 

(U7) Sunder Lai v. Raghunandan (1924) 3 Pat. 
250, 83 I. C. 413, (’24) A.P. 465; Raghu- 


nandan Sahu v. Badri Teli(lQ38) All. 330, 
175 I. C. 607, (’38) A.A'. 263. 

(/) Marudappan v. N iraikulathan (1937) Mad. 

1943, 169 I.C. 292, (’37) A. M. 434. 

(j/) Paskupat Pratap Singh v. Lalat Bahadur 
Sin<//i(1946) All. 5. 

( 2 ) Achutaramayya v. Ratnajee (1926) 49 Mad. 
211, 92 I.C. 977, (’26) A.M. 323 [hardware 
trade]; Annafihat v. Shvappa (1928) 52 
Bom. 376, 110 I.C. 269, (’28) A.B. 232 ; 
Venkate^wara Rao v. Ammayya (’39) 
A.M. 561. 

(a) Chotkao Singh v. Hasan (1930) 5 Luck. 184, 
119 I.C. 458. (’29) A.O. 458; Pirthi 
Sinnh V. Mam Chand (1935) 16 Lah. 
1077, 156 I.C. 539, (’35) A.L. 761. 

(5) Khemehand v. Narin Dae (1925) 6 Lah. 
493, 498, 89 T.C. 1022, (’26) A.L. 41 ; 
Venkatasami v. Palaniappa (1929) 62 
Mad. 227, 117 I.C. 716, (’29) A.M. 153. 

(e) Chotkao Singh v. Hamn (1930) 6 Luck. 184, 
119 I.C. 458, (’29) A.O. 458. 
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Ss, a debt owing by him, though it is barred by the statute of 

299, 300 limitations ; if he dies without paying the debt, his sons are 
under a moral and religious obligation to discharge the debt. 
But a Hindu is not bound since the enactment of the Indian 
Limitation Act, 1908, and the Acts which preceded it, to 
pay a time-barred debt, and it has accordingly been held 
that if the dfebt was barred against the father, the sons are 
no longer under a pious obligation to pay such debt (d), ^ But 
a Hindu father may, like any other debtor, pass a promissory 
note for a time-barred debt. Such a note constitutes a binding 
contract having regard to the provisions of s. 25 (3) of the Indian 
Contract Act, 1872 and it may be enforced against him, and 
after his death, against the sons. The sons, however, are 
liable only to the extent of the estate, whether ancestral or 
self-acquired, which has come to their hands on tlie father’s 
death (c). The liability in such a case does not rest upon any 
obligation moral or religious, but on the general principle 
of the Anglo-Indian law. Even if the sons themselves execute 
a promissory note for a time-barred debt of their father after 
the father’s death, the note is available only against the 
ancestral or self-accpiired property, which has come to their 
hands. There is nothing in sec. 25 (3) of the Contract Act to 
render them personally liable on such a note (/). 

(2) A time-barred debt, under the Hindu law, is not 
avyavaharika, that is to say, it is not immoral. It has accord- 
ingly been held that when the father alienates joint family 
property in consideration of a debt that is barred by the law 
ot limitation, the alienation is binding on the sons (g). 

300. Debt contracted by father during minority or other 
disability. — A promissory note passed by the father for a 
debt contracted by him during his minority or while he was 
a ward of the Court of Wards is void {h), and the son is under 
no pious obligation to pay it. The pious obligation, however, 
arises if the note is renewed by the father after attaining 
majority (i). 


((/) ^'ut)r(itnania v. (Jopala (1910) 33 Mad. 308, 
7 I.C, 898 ; (iajadfiar v, Jaqannath (1924) 
40 All. 77.'), 782, 80 I.C. 084, (*24) A. A. 
551 [I'MC!; Arhutanand v. Smajnarain 
(1920) 5 I’at. 740, 753-754, 95 I.C. 991, 
(•20) A.P. 427. 

(f) S arnudnnsani v. Samidns (1883) 6 Mad. 
293 ; Ram Kvihan v. Chhedi Rai (1922) 
44 AIL 628, 08 I.C. 235. (’22) A.A. 402. 

(/) Asa Ram v. Karam Singh (11*29) 51 All. 983, 
119 I. C. 109, ('29) A.A. 686. 


(g) Oajudhar v. Jagannnth (1924) 40 All. 775, 

80 I. C. 084 (’24) A.A. 551 [F.B.l; 
Jagdambika v. Kali (1930) 9 Pat. 848, 
129 I.C. 130, (’31) A.P. 40; Parmanand 
Muir V. Gur Prasad (192Q) li Luck. 893, 
157 I.C. 507, (’35) A.O. 500. 

(h) Baldeo v. Bindeshri (1922) 44 All. 388, 60 

I.C. 128, (’22) A.A. 215. 

(i) Ram Rattan v. Basant Rai (1921) 2 Lah, 

263, 64 I.C. 121, (’21) A. L. 205. 
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301. Summary of the Chapter.— (i) The se'parate property S.301 
of a Hindu is liable for the payment of his debts in his lifetime 
as well as after his death. 

(2) The undivided interest of a coparcener in coparcenary 
property is almys liable for the payment of his debts in his 
lifetime. 

(3) Where a coparcenary consists of collaterals, the 
undivided coparcenary interest of a coparcener is not liable 
for the payment of his debts after his death unless such interest 
was attached in his lifetime. But where a coparcenary consists 
of an ancestor and his sons, grandsons or great-grandsons, and 
the ancestor dies leaving debts, the whole coparcenary property 
including the undivided interest of the ancestor in such property 
is liable for his debts even after his death, provided the debts 
were not contracted for an immoral or unlawful purpose. 

(4) Sons, grandsons and great-grandsons are liable to 
pay the debts of their ancestor if they have not been incurred 
for an immoral or unlawful purpose. Their liability, how- 
ever, is confined to their interest in the coparcenary property ; 
it is not a personal liability so that a creditor of the ancestor 
caimot proceed against the person or against the separate 
property of the sons, grandsons or great-grandsons. 

(3) As sons, grandsons and great-grandsons are liable 
to pay the lawful debts of their ancestor to the extent of their 
interest in the coparcenary property, a creditor of the ancestor 
is entitled to attach and sell not only the interest of the ancestor, 
but also the interest of the sons, grandsons and great-grandsons 
in the joint family property in execution of a decree obtained 
by him against the ancestor alone. 

(d) As sons, grandsons and great-grandsons are liable to 
pay the lawful debts of their ancestor to the extent of their 
interest in the coparcenary property, the ancestor can sell 
or mortgage not only his own interest, but the interest of 
the sons, grandsons, and great-grandsons in the joint family 
property, to pay an antecedent debt of his own. 
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CHAPTER XV 


DEBTS— DAYABHAGA LAW. 


Preliminary note.-A.s under the Mitabhum law, .0 under the Dayabhaga law 
a debt may be eontracted by a Hindu for purpose.s of the joint famdy or for his own 
private purposes. Debts eontraetevi for joint famdy purposes have been dealt with 
in ss. 234^, 240 und 244. The rules kid down in those sections apply to cases both under 
the Mitakskira iwd the Dnynhhnga kw. The present chapter deals with the Dayabhaga, 
law of debts corilraetfd by a Hindu for his own private purposes. The Dayabhaga 


law of debts is very simple, for no question can arise under that law as to the special 
liability of sons a, id grandsons as it does under the Mitakshara law. The reason is that 
under the Dayabhaga law .sons do not acquire by birth any interest in ancestral property 
as they do under the Mitakshara law [s.s. 27I1-274], And, further, each coparcener 
under the J)ayabhaga hiAV takes a d fined share in the coparcenary property which 
he can deal with at his fiieasure and which on his death passes to his heirs and not to the 
surviving cofiarreiuT.s [ss. 279-2(S2]. With these preliminary remarks we proceed to state 
the rules of the Dayabhaga law of <lebts. 


S. 302 302. Debts— Bengal School.-— (/) As under the Mitakshara 

law, so under the l)ayal)liaga law, the separate property of 
a Hindu is lial)le for the payment of his debts in his lifetime 
as well as after his death. 


(2) As each coparcener under the Dayabhaga law takes 
a defined intered in tlie coparcenary property, which on his 
death passes not by survivorship to his coparceners, but to 
his lieirs by succession such interest is liable for the payment 
of his debts not only in his lifetime but also after his death, 
as assets in the hands of his heirs. 

('D Sifice sons, grandsons and great-grandsons do not 
under the Dayabhaga law acquire any interest by birth in 
ancestral property, the father can sell or mortgage the whole 
of the ancestral })roperty in his hands for the payment of his 
debts, whatever may be the character of the debts. 

On the death of :i Hindu governed by tlio Dayabhaga law, his separate property 
as wt'll as his undividt'd interest in eopareeuary property passes to liiis heirs and they 
become asst't.s of llu‘ deceased in their hamD. Tliendore, it he dies leaving debts, tho 
lu'irs are bound to pay the debts not only out of the separate property left by the deceased 
but also out of Ins undivided interest in the coparcenary property. Tiio heirs, however 
are not personally hal)Ie {t»r the dc'bts of the decea.sed, not even if they bo the sons, 
grandsons or Hreat-gramlson.s ot the deceased ( j). Compare with this .sec. 2S8 above. 

it> V Uajendhrnlal (lyjs) i ( al 


(j) l' ah III 
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CHAPTER XVI. 

PARTITION AND RE-UNION. 


. MITAKSHARA LAW. 

I. What property is divisible on partition — secs. 303-305. 

II. Persons entitled to a share on partition — secs. 30C-31H 

III. Restraint against partition— sees. 319-320. 

IV. Allotment of shares—scc. 321. 

V. Partition how effected — sees. 322-335. 

VI. Re-opening of partition — secs. 330-339. 

VII. Rffect of partition — secs. 340-341 . 

VIII. Re-union — secs. 342-344. 

IX. Partition created by so-called will — sec. 345. 


PROPERTY LIABLE TO PARTITION. 

303. Subject of Partition. — The only property that can 
be divided on a partition is coparcenary property [s. 221]. 
Separate property cannot be the subject of partition [s. 222], 
nor can property which by custom descends to one member 
of the family to the exclusion of other members, e.g., a Raj or 
principality (k). 

Ancestral property . — It was thought at one time that a son could not enforce a 
partition of ancestral moveables against his father. But it is now o.stablished that a son 
is entitled to a partition of moveable (1) as well as of immoveable property against his 
father (w). 

Property indivisible from its nature . — Where property is in its nature indivisible as, for 
instance, in the case of animals, furniture, etc., it may be sold and its value distributed ; 
or it may bo valued and retained by one coparcener e.xclusively and the amount credited 
to his .share. In the case of a well, it may be enjoyed by the coparceners in turns or 
jointly {n). Where a strip of land is reserved as a common passage by a decree in a suit 
for partition for the uso of the coparceners, none of them is entitled to a partition of 
that strip (o). Where a stock broker’s card is issued by the Stock Brokers’ Association 
in the name of a coparcener he must account for its value at the time of the partition (p). 

Idols and places of worship . — Family idols and places of worship are not divisible 
[Manu, ch. ix, verse 219J. Thoy may be held by the members by turns, or the Court 
may direct possession to be given to the senior member with liberty to the other members 
to have access to thorn for the purpose of worship {q). A thakiirbarhi is not divisible (r). 
The High Court of Calcutta has recently held that in the absence of any dedication of a 


(A-) liamalakshmi v. Sivanantha (1872) 14 M. I, 
A. 570; Chintamun v. Nowlukho (1876) 
1 Cal. 153, 2 I, A. 263 ; Adrishappa v. 
Ourushidappa (1880) 4 Bom. 4i)4, 7 T.A. 
162 ; Kachi Kaliyana v, Karhi Yuva 
(1905) 28 Mad. 508, 32 I. A. 261 ; Bodhrao 
V. Nursing Rao (1856) 6 M.T.A. 426. 

(0 Jugmohandas v. Mangaldas (1886) 10 Bora. 
528, 578 ; Cassumbhoy v. Ahmedbhoy 
(1888) 12 Bom. 280. 

(»«) Suraj Bunsi Koer v. Shea Persad (1880) 5 
Cal. 148, 165, 6 I.A. 88, 100. 

(«) Govind v, Trimbak (1912) 36 Bora. 275, 6 


I.C. 521. 

(o) Shantaram v. Watnm (1923) 47 Bom. 389, 
68 I.C. 682, (’23) A.B. 85. 
tp) Cham'oaklal Chiminlal v. Sodagar Am'ibhai 
(1945) Bom. 619. 

iq) Dumoiardas v. Ullnmram (1893) 17 Bom. 
271 : Mitta Kuntk v. N;ermjun (1875) 
14 Ben?. L. II. 166; Pmmtiha Nath v. 
Pradyumta Kumir C9-6) 52 I.A. 245, 
260, .52 Cal. 809, 826, 87 I.C. 305, (’25) A. 
PC. 139. 

(r) Madaninokan v. Saha (1930) 57 Cal. 570, 
124 I. C. 327, (’30) A. C. 173. 
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building for the worship of the kmiiy idol, the building should not be excluded from 
partition merely because it is used for the worship of the idol. The Court may, however, 
in such a case give an option to a coparcener or coparceners willing to maintain the 
building as a place of worship to buy it at a valuation (s). 

Right of way . — A right of way will be presumed to have remained joint, if there is 
no evidence that it was allotted to a particular member at the time of partition (<)• 

Share allotted on partition . — Where a coparcener, who is joint with his male issue 
separates from his father, brothers, or other coparceners, the property allotted to him at 
the partition is separate property as regards the divided members, but ancestral as regards 
his male issue [s. 223, sub-s. {4)]. Such property is, therefore, divisible as between 
him and his male issue, but the members who have already separated are not entitled to 
share in it. If ho dies without leaving a male issue, it will descend to his heirs {«). 

Separate properly.— Coparcenary property alone is liable to partition. Separate 
property is not liable to partition at all ; it belongs absolutely to the owner thereof. As 
to what is coparcenary property, see secs. 223, 227 and 228 above. As to what is separate 
property, s(H) ss. 230-232 above. 

Mode of allotment.— The principle of partition is that if property can bo partitioned 
without destroying the intrinsic value of the whole property or of the shares, such parti- 
tion ought to be made. If, on the contrary, no partition can be made without destroying 
the intrinsic value, then a money compensation should bo given instead of the share 
which would fall to a coparcener by partition (v). 

304. Property available for partition.— (i) In order to 
(Ictorinino what property is available for partition, provision 
must first be made for joint family debts which are payable 
out of tlie joint family property, personal debts of the father 
not tainted witli immorality (w), maintenance of dependent 
female members and of disqualified heirs, and for the marriage 
-expenses of unmarried daughters {x). Where a partition takes 
place between the sons, provision must also be made for the 
funeral ceremonies of the widow (y) and mother of the last 
male-holder (z). After tliis is done, an account must be taken 
of the joint family property in the hands of the manager and 
other members of the family, according to the rule laid down 
in the next following section. 

(2) Marriage expenses, etc., after a suit for partition . — 
As to the marriage expenses of male members of the family 
it lias been held by the Judicial Committee (a), reversing a 


(*) Sachindra v. Jlemrhnndra (1931) 35 C.W.N. 
151, 132 I.C. 688, (’31) A.C. 573; Haj 
Coomnri v. Oopal (IH7S) 3 (*al. 514. 

(t) Nathibhai v. Bai JIansgavri (1912) 36 Bom. 

379, 15 r.(’. 818. 

(u) Katnma Nairhiar v. The Rajah of Shivagunga 

(1863) 0 M.I.A. .543 ; Periasamiv. Peria- 
«afm(1878) 1 Mad. 312, 5 I.A, 61. 

<t>) Ashanullah v. Kali (1884) 10 Cal. 675. 

(«)) Venhireddi v. Venku Beddi (1927) 50 Mad, 
535, 100 I.C. 1018, ('27) A.M. 471. 

<j-) BtraiiKc’s Hindu Law, vol. U, p. 313; Mus- 
fammat Bholi Bai v. Dmrka Das (1924) 
6 Lah. 375, 84 I.C. 168, (*25) A.L. 82; 


Vaikiimtam V. Kallapiran (1900) 23 Mad, 


(.V) 

iz) 

(«) 




Nand Bani v. Krishna Sahai (1936) 57 All, 
997, 156 I.C. 23, ('35) A.A. 698. 

Ramalinga v. Narayana (1922) 49 I.A. 168, 
45 Mad. 489, 68 I.C. 451, ('22) A.PC. 201 ; 
Mussammat Bholi Bai v. Dwarka Das 
(1924) 5 Lah. 375, 84 I.C. 168, ('25) A.L. 
32 ; Venkatarayudu v. Sivaramakrishnayya 
(1935) 58 Mad. 126, 153 I.C. 368, ('34) 
A.M. 676. ' 
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decision of the Madras High Court (6), that since the institution 
of a suit for partition by a member of a joint family effects 
a severance of the joint status of the family, a male member 
of the family who is then unmarried is not entitled to have a 
provision made on partition for his marriage expenses, although 
he marries before the decree in the suit is made. 

The case, however, of an unmarried daughter stands on 
a different footing. Her right to maintenance and marriage 
expenses out of the joint family property is in lieu of a share 
on partition ; provision should accordingly be made for her 
marriage expenses in the decree. Thus if A has a son S and a 
daughter D by one wife, and a son S2 and a daughter D2 by 
another wife, and S brings a suit for partition, and D2 is 
married after the institution of the suit, one-third of her 
marriage expenses should be deducted out of his one-third 
share, and as regards one-third of the marriage expenses of 
D his one-third share in the property may be charged with 
such expenses. But S is not liable for the marriage expenses 
of his brother’s (S2’s) daughter, if any, she being the daughter 
of a collateral. Her marriage expenses should come out of 
her own father’s share (c). The same rules apply to the 
expenses of betrothal ceremonies of daughters. As regards 
the expenses of the thread ceremony of the members of the 
family it has been held that provision should be made for 
them on partition (d). 

As to marriage expenses while the family is joints see 
s. 440 below. 


Funeral ceremonies of the mother. — Under tho Hindu Law, the sons are bound to per* 
form at their expense the funeral ceremonies of their widowed mother even if she leaves 
stridhana and tho stridhana descends to her daughters (e). If no provision is made for 
expenses of such ceremonies on a partition between the sons, then if one of the sons 
performs tho ceremonies at his own expense, he is entitled to a contribution from his 
brothers (/). 

Adverse possession. — It has been held by the High Court of Madras (gr), dissenting 
from the High Court of Bombay (A), that possession, though e]tclu8ive, of a coparcener 
of a portion of the joint property for upwards of 12 years is not adverse against the other 
coparceners, if all the coparceners are in joint possession of tho rest of the joint property. 
The other coparceners are therefore entitled to partition also of that portion of the 
property. As to exclusion from joint family, see sec. 235 (3a). 


(b) Narayana v. Rarmlinga (1916) 39 Mad. 587, 

36 I.C. 428, (‘17) A.M. 477. 

(c) Subhayya v. Ananta (1930) 53 Mad. 84, 121 

I.C. 113, ('29) A.M. 586. 

(d) Jairam v. Nathu (1907) 31 Bora. 54. 

(a) Vrijbhukandas v. Bai Parvati ( 1908) 32 Bom. 
26. 


(/) Vaidyanatha v. Aiyasami ( 1909) 32 Mad. 191, 
200 I.C. 408. See Contract Act, as. 69-70. 

(g) Kumarappa v. Saminatha (1919) 42 Mad. 

431, 52 I.C. 470, (’19) A.M. 531. 

(A) Vishnu v. Oanesh (1897) 21 Bom. 825, 
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Mainknmce ami marriage «/>f»««.-Whcre a coparcener spends his own money 
for the maintonanco of those persons whom the late proprietor was bound to maintain 
e.g., his widow and daughters, and for the marriage expenses of the late owner s daughter 
he is entitled to payment on partition of the amount so spent by him (i). 

305. Mode of taking accounts.— (f) No coparcener is 
entitled to call upon the manager to account for his pas^ dealings 
with the joint family property, unless he establishes fraud, 
misappropriation or improper conversion [s. 238]. 

(2) No dharge is to be made against any coparcener 
because a larger share of the joint income was spent on his 
family in consequence of his having a larger family to 
support (j). Similarly no credit is to be given to any copar- 
cener because a smaller share of the income was spent on him 
and his family. 

(3) A coparcener who is entirely excluded from the enjoy- 
ment of the family property is entitled to an account of the 
income derived from the family property, and to have his 
share of the income ascertained and paid to him, in other 
words he is entitled to what are called mesne profits (fc). 
Mesne profits may also be allowed on partition where the 
family property or any part thereof has been held by a copar- 
cener who claims it as his exclusive property (1), or where 
an arrangement has been made between the coparceners 
to enjoy the family property in specific and distinct shares, and 
the enjoyment of those shares is disturbed (m). Except in 
cases of this character, mesne profits are not recoverable in a 
suit for partition, and the partition must be made of property as 
it exists at the time when partition was demanded {n). One 
member is not in general entitled on partition to interest on 
money collected but not invested by another. Where one 
member liad to pay more income-tax than was really due on 
behalf of the family by reason of his negligence he is not 
entitled to a credit for the excess amount (o). 


Interest on. mesne jnojits . — As to interest on mesne profits, see the undermentioned 
case (p), 


(i) Munt'aminat DhoH Hni w Divarka Dud 

T) Lali. 375, 84 l.C. 168, (’23) A. L. 32. 

(j) Ahhnuch(mdra\ -VoAim (18701 5 Beni?. 

r, 11. 347, 3411. 

(A) Kri'^kna v. ISubbanna (1884) 7 Mad. 564; 
ruHA-uOi V. Xaraijya (1879) 2 Mad. 128, 
136-137, 7 T..\. :’.H. 51 ; Vmkata v. The 
(’ourt of Wards (1882) 5 Mad. 236, 9 I.A. 
125. See Code of Civil Procedure, s. 2, 
c. (12) and (). 20, r. 12. 

(1) Bhuni V. 8i7fliram (1895) 19 Bom. 532. 

(rn) Shankar v. flardeo (1889) 16 Cal. 397, 16 
I.A. 71. 


(n) Pirthi Pal v. Jovoahir Singh (1887) 14 Cal. 

493, 14 I.A. 37 ; Lakshman v, Hamchandra 
(1870) 1 Bom. 561 ; Konerrav v. Gurrai 
(1881) 5 Bo/n. 689; Jugmohandas v. 
Mangaldns (1886) 10 Bom. 528, 28, 561 ; 
Narayan v. Nathaji 0904) 28 Bom. 201, 
208 ; Parmeihtvar v. Gobind 0916) 43 Cal. 
4.59, 33 l.C. 190, (’16) A.C. 500; Tam- 
mireddi v. Gangireddi (1922) 45 Mad. 
281, 70 I.C. 337, (’22) A.M. 236. 

(o) Yasobadra Nainar v. Samanthabadran (1936) 

59 Mad. 154, 160 l.C. 602, (’36) A.M. 12). 
(jo) Ramasamif v. Subramania (1923) 46 Mad. 
47, 74 l.C. 804, (’23) A.M. 147. 
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II.-PERSONS ENTITLED TO A SHARE ON PARTITION. 

306 . Persons entitled to a share.— Every coparcener is 
entitled to a share upon partition (q). But every coparcener 
has not an unqualified right to enforce or sm for a partition 
[see ss. 307-308]. 

307 . Sons, grandsons and great-grandsons.— Every adult 
coparcener is entitled to demand and sue for partition of the 
coparcenary property at any time. 

In Bombay it has been held that without the assent of 
his father a son is not entitled to a partition if the father is 
joint with his own father, brothers, or other coparceners, 
through he may enforce a partition against the father if the 
father is separate from them (r). The other High Courts do 
not recognize any such exception (s). 

Illustrations. 

(a) If a joint family consists of a father and sons, tho sons can enforce a partition 
of the joint family property against the father (f). Similarly, if a joint family consists 
of a grandfather and grandsons, the grandsons can enforce a partition against the 
grandfather (m). Likewise, if a joint family consists of a great-grandfather and great- 
grandsons, the great-grandsons can enforce a partition against tho great-grandfather (v). 
Thus far there is no difference of opinion between the various High Courts. 

(b) A joint Hindu family consists of A, J5 and (7, A being C’s grandfather, and 

B being C’s father. C sues A and 5 for a partition of the joint family property. Is C 
A entitled to a partition ? According to tho Bombay High Court he is not, 

I unless his father {B) consents to the partition. In the view taken by that Court, 

B the father obstructs tho son’s right to a partition. According to the other High 

j Courts, C, taking as he does a vested interest in the ancestral property by birth, 

C can compel a partition even during the life-time of his father [5]. 

(o) A joint family consists oi A, B and C, A being O’s father and B being C’s uncle, 
j ( (7 sues A and B for partition. Is (7 entitled to a partition ? Accord- 

A B ing to the Bombay High Court, he is not, unless his father (A) 

I consents to a partition. According to tho other High Courts, he is. 

C 

The conflict of decisions referred to above has arisen from different readings of the 
same text of the Mitakshara ; see Mitakshara, chapter I, section 5, vwse 3. 

In Sartaj v. Deoraj (w), their Lordships of the Privy Council said : “The property 
in the paternal or ancestral estate acquired by birth under the Mitakshara law is, in 


(q) Sartaj Kuari v. Deoraj iCuari ( 188S) 10 All, 

272, 287, 15I.A. 61, 64. 

(r) Apaji v. Ramohandra (1892) 16 Bom. 29 

[Telang, J., dissentln?] ; Rai Bischenchand 
y. Astnaida Koer (1884) 6 All, 660, 674, 
11 I. A, 164, 170; Jimbhai v. Vadilal 
(190,5) 7 Bom, L.R. 232 [a case under the 
Mayukha], 

(«) Jogul Kithore v, Shib Sahai (1883) 5 All, 
430 (F.B.) [Stuart, C.J,, dlasentlnp] ; 
Ram'shwar v, iarAwi (1904) 31 Cal. Ill, 
128-129 ; Siihba v. Qamm (1895) 18 Mad. 


179, 183 ; Diqambar v. Dhanraj (1922) 1 
Pat. 361, 67 I.C. 156, (’22) A.P. 96. 

(0 Suraj Bunsi Koer v. Sheo Proshad (1879) 5 
Cal. 148, 165, 6 I. A. 88, 100 ; Jugmohandas 
V. Mangaldas (1886) 10 Bom. 528; Kali 
Parshad v. Ram Charan (1876) 1 All. 159 
[F.B.]. 

(m) Naqalmga v. Subbiramanvjc. (1862) 1 Mad. 
H.C. 77: Laljeet v. Rajcoomar (1874) 12 
Beng. L.R. 373. 

(V) West and Biihler, 4th ed., p. 622. 

(tv) (1888) 10 All. 272, 287, 15 I.A. 51. 04. 
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St. their Lordships’ opinion, so connected with the right to a partition^ that it does not exist 
307, >308 where there is no right to it.” 

Khojas.—The only branch of Hindu law which applies to Khojas is the law relating to 
succession and inheritance. This branch of the Hindu law is applied to Khojas on the 
ground of custom. No other branch of the Hindu law can bo applied to Khojas unless 
it be shown that it is recognized among them by custom. Thus if a Khoja son claims 
partition of ancestral property against his father, he must prove that there is a custom 
among Khojas recognizing the right of a son to claim partition against his father. Such 
a custom was sot up in Ahmedhhoy v. Cassutnhhoy (x), but the Court held that there was 
no evidence in support of it and the suit brought by the son was dismissed. See notes 

to HOC. r»S2. 


The Punjab . — See llari Kishan v. Chandu Lai {1917) Punj. lice. No. 105, 
p. 408, (T8) A.L. 291 [h'.K]. 


308. Minor coparceners. — (i) Where a suit is brought on 
Ix^Jialf of a minor coparcener for partition, the Court should 
not pass a decree for partition, unless the partition is likely 
to be for the benefit of the minor by advancing his interests or 
protecting them from danger (y). 

Wlicre an adult coparcener in possession of the family 
property is wasting the property, or sets up an exclusive title 
in himself, or otherwise denies the minor’s rights, or declines 
to provide for the minor’s maintenance, it is in the minor’s 
interest that tlie family property should be partitioned, and 
tlie minor’s share set apart and secured for him (?/). But if 
there^ be nothing to show tliat the partition would be for the 
benefit of the minor, the Court should refuse to direct 
jiartition ( 2 ;). The reason is that generally speaking “the 
family estate is better managed and yields a greater ratio of 
profit in union than when split up and distributed among the 
several coparceners ; moreover the minor would as the result 
of a partition lose the benefit of survivorship which he might 
obtain if the family continued joint (a). 

(2) But though a .suir. cannot be brought for partition 
on behalf of a minor except in the cases mentioned above, the 
minority of a coparcener is no bar to a partition between the 
coparceners. A partition by agreement, though entered into 
during the minority of a coparcener, is binding on the 
imior, unless U is mjair or prejudicial to his interests. 
If the partition is unfair or prejudicial to the minor’s interests, 


(x) (1889) 13 Bom. 534. 

(y) Mahadev v. Lakshman (189.5) 19 Bom. 99 

iraaintenance refused] ; Bholanath v. Ghosi 
Ham (1907) 29 All. 373 [suit nktainst 
father) ; Thangam v. Snppa (1889) 12 
Mad. 401 ; Kamakshi v. Chidambara 
(1866) 3 Mad. H.C. 94 ; Damoodur v. 


(0 


SmabnUy (1882) 8 Cal. 537. 

Barhoo V. Mankorebai (1905) 29 Bom. 51- 
60, aflirmed on appeal (1907) 31 Bom. 
373, 379, 34 l.A. 107 [suit by a posthu- 
mous son at^ainst an adopted son— parti- 
tion refused). 

(1806) 3 Mad. H.C. 94, 96, 98, supra. 



PERSONS ENTITLED TO A SHARE. 


395 


tlie minor may, on attaining majority, have it set aside by 
proper proceedings so far as regards himself. He may also, 
on attaining majority, enforce the agreement by suit, and it 
is no answer to the suit that he was not a party to the 
agreement (6). Where the family consists of an adult and a 
minor, the adult coparcener can put an end to the joint status 
by his conduct and declaration (c). 

Sub-section (1) — Tho view taken in some of the earlier casea that a minor can sue 
for partition only in cases of waste is no longer tenable. Tho law now is that a minor 
can sue for partition not only in a case of waste, but also where the circumstances are 
such as would render it for his benefit that his share should bo divided off and secured. 

Sub-section (2) — In Balkishen Das v. Ramnarain (d), their Lordships of tho Privy 
Council said : “ There is no doubt that a valid agreement for partition may be made 

during the minority of one or more of the coparceners. That seems to follow from tho 
admitted right of one coparcener to claim a partition, and if an agreement for partition 
could not bo made binding on minors a partition could hardly ever take place.” 

Institution of a suit for partition by minor, wheJhe-r operates as a partition. — See s. 325 

{ 1 ) (ii). 

309. Son begotten at time of partition, but born after 
partition.-^ A son, who was in his mother’s womb at the time 
of partition, is entitled to a share though born after partition, 
as if he was in existence at tho time of partition. If no share 
is reserved for him at the time of partition, he is entitled to 
have the partition re-opened and share allotted to him (c). 


Ss. 

308,309 


Illustrations. 

(a) A and his two sons Ii and C aro members of a joint Hindu family. The father 
and sons propose to divide tho joint family property. A’s wife, Z, is pregnant at the 
time, and tho pregnancy is known to tho family. In such a case, tho property should 
be divided into live parts, of whi(!h A, £, 0 and X will each take one part, and the fifth 
part should bo set apart to abide tho event, so that if a son is born, it may bo allotted 
to him, and if a daughter is born, it may be divided again between A, B,C and X. 

(b) A and his son B are members of a joint family. The father and son divide 
the joint property between themselves, each taking one-half. Five months after the 
partition a son G is born to A. Tho partition should be re-opened and the property 
should be divided into throe parts, each member taking one-third. 

After-born sons. — A son born after partition may have been begotten either at 
the time of partition or subsequent to the partition. The present section deals with the 
former case ; tho next section deals with the latter case. As to the rights of a son in 
his mother’s womb, see notos to see. 270 at p. 328 above. 


(t) Balkishen Das v, Ramnarain (1903) 30 Cal. 
738, 30 I. A. 139 [at^rcement held to he 
fair] ; Chanrirappa v. Danava (1895) 19 
Bom, 593 [ditto] : Awadh v. 5’i<amM(1907) 
29 All. 37 [agreement enforced at suit 
of minor] ; Lai Bahadur v, Sispal (1892) 
14 All. 498 [where tho full share of the 
minor was not assigned to him] ; Krish- 
nabai v. Khangouda (1894) 18 Bom. 197 
[where no share was reserved for the 


minor at all). 

(c) Dnyaneshwar Krishna v. Ananta Vasudeo 
(1936) 60 Bom. 736, 38 Bom. L.R. 579, 
164 I.C. 632, (•36) A.B. 290. 

(rf) (1903) 30 OaJ. 738, 752, 30 f.A. 139, 150. 
(e) Yekegamian v. Agniswarian (1870) 4 Mad. 
H.C. 307 ; Kalidas v. Krishan (1869) 2 
Beng. L.II. [F.B.] 103, 118-121 ; Hanmant 
V, Bhimacharya (1888) 12 Bom. 105. 
108-109. 
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310 310. Son begotten as well as born after partition.— 

A father separating from his sons may or may not reserve to 
himself a share on partition. The rights of a son born as 
well as begotten after partition are different according as the 
father has or has not reserved a share to himself. 


(1) Where the father has reserved a share to himself, a son 
who is begotVm as well as born after partition is not entitled 
to have the partition re-opened ; but in lieu thereof he is 
entitled, after the father’s death to inherit not only the share 
allotted to the father on partition, but the whole of the 
separate property of the father, whether acquired by him 
before or after partition, to the entire exclusion of the separated 
sons (/). Thus if A has three sons B, C and D, and he separates 
from them all, reserving one-fourth share to himself, and a 
son F is born to A three years after the partition, F will take 
on id’s death the one-fourth share allotted to A at the parti- 
tion and also the whole of id’s separate property to the entire 
exclusion of B, C and D. If id has dissipated his share, and 
leaves no property, F takes nothing (g). Next, suppose, 
that id does not separate from all the three sons, but separates 
from B alone and remains joint with C and D, and F is sub- 
sequently born to A. In this case C, D and F will, on id’s 
death, all take in equal shares the portion of the joint property 
allotted to id, (7 and D at the partition, and also id’s separate pro- 
perty ; that is to say, the separate property of id and the portion 
of the joint family property allotted to id, C and D at the 
partition will be divided equally among C, D and the after-born 
son F {h). The same principle applies if A separates from 
B and C, and remains joint with Z), and F is subsequently born 
to id. 


(2) Where the father has not reserved a share to himself on 
a partition with his sons, a son who is born as well as begotten 
after the partition is entitled to have the partition re-opened 
and to have a share allotted to him not only in the property 
as it stood at the time of the original partition, but in the 
accumulations made with the help of that property (i). Where 
at a partition between a father, his son by the first wife and two 


(/) 

(9) 

ih) 


Knlidas v. KrUhan (1869) 2 BenR. L. I 
F. B. 103, 118-121 ; Nawal Sinah v. Bhai 
mn Singh (1882) 4 All. 427. 

Shiva jirao v. Vasantrao (1919) 13 Bom. 26’ 
272, 2 I.C. 294. 

Ganpat v. Oopalrao (1899) 23 Bom. 63( 


See this case criticised in Ghose's Hindu 
Law, 3rd ed., pp. 672-573. See also 
Fakirappa v. Yellappa (1898) 22 Bom. 
101 ; Nana v. Bamchandra (1909) 32 
Mad. 377, 2 I.C. 519. 

(t) Chengama v. Munisami (1897) 20 Mad. 75 



PERSONS ENTITLED TO A SHARE. 


397 


sons by the second wife a small item was allowed to the father 
for maintenance, with a clause that an after-born son should 
be provided out of the share allotted to his mother and full 
brothers, it was held that the right of the after-born son to 
reopen the partition was not effected by the clause (j). 

311. Adopted son. — As to the share of an adopted son in 
a partition : — 

(1) between him and after-born natural sons of his 
adoptive father, see sec. 497 ; 

(2) between him and other coparceners, see sec. 499 ( 2 ). 

312. Illegitimate son.— (7) An illegitimate son of a 
Hindu may be a son by concubine who is a dasi, or he may 
be a son by a concubine who is not a dasi. A dasi is a con- 
cubine who is in the exclusive and continuous keeping of a 
Hindu. An illegitimate son of a Hindu by a dasi is called 
dasiputra (k). We are here concerned only with a dasiputra. 

{2) Illegitimate sons of the three regenerate classes [s. 1] 
are not entitled to inheritance or to any share on partition ; 
they are entitled to maintenance only (i). This proposition 
is founded on the Mitakshara, ch, I, s. 12, para. 3. 

{S) Illegitimate sons of Sudras are entitled to certain 
rights of inheritance and partition. The text of the Mitak- 
shara bearing on the subject is as follows : — 

“ The 8on begotten by a Sudra of a female slave [dasiputra] obtains a share by the 
father’s choice or at his pleasure. But after [the demise of] the father, if there 
be sons of a wedded wife, let these brothers allow the son of the female slave 
to participate /or half a share ; that is let them give him half [as much as is the 
amount of one brother’s] allotment : ” Mitakshara, chap, i, sec. 12, para. 2. 

A Sudra father may be joint with his collaterals or he may 
be separate from them. The above text refers to the estate 
of a separated householder (m). 

The following propositions are well established 

(1) The illegitimate son of a Sudra does not acquire by 
birth any interest in his father’s estate. He cannot therefore 
enforce a partition against his father in his life-time (n). But 


(j) Atkilinga Qounder v. Ramoiswami Qounder 
(1946) Mad. 297. 

ik) Rahi v. Gomd (1870) 1 Bom. 97, 110 ; Saiu 

V. Baiza (1880) 4 Bom, 37 [F.B.l ; Krwh- (i) 
nayyan v. MuUusami (1884) 7 Mad. 407, 

412 ; Brindaoana v. Radhamini (1889) 12 
Mad. 72, 86 ; Soundarajan v. Aruna- (m) 
chcdam (1916) 39 Mad. 136, 33 I.C. 858, (n) 

(’16) A.M. 1170 ; Sarasuti\, AfortnM(1879) 

2 All. 134 ; Uargobind v. Dharam Singh 


(1884) 6 All. 329; Rajani Nudh Das v. 
Nitai Chandra Dcy (1921) 48 Cal. 643, 63 
I.C. 50,(’21)A.C. 820IF.3.]. 

Roshan Singh v. Bahant Singh (1900) 22 
All. 191, 27 I. A. 51 ; Chaoturya v. Sahub 
Purhulad (1857) 7 M. I. A. 18. 

Ranojiv. Kandoji (1885) 8 Mad. 557, 561. 
Raja Joqendra v. Nityanc,nd (1891) 18 Cal. 
151, 155, 17 I.A. 128 ; (1880) 4 Bom. 37, 
44-45, supra. 


Ss. 

310^312 
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Ss. the father may, in his lifetime, give him a share of his property, 

312''314 even a share equal to that of a legitimate son (o). The gift by 

the father of some property, describing it as his self-acquired 
property, for maintenance, does not separate the illegitimate 
sons in respect of the joint family property (p). 

(2) On the father’s death, however, he succeeds to his 
estate as a cbparcener with the legitimate son of his father, with 
a right of survivorship, and he is entitled to enforce a partition 
against the legitimate son. On a partition between an 
illegitimate and a legitimate son, the illegitimate son takes 
only one-half of what he would have taken if he were legiti- 
mate, that is, tlie illegitimate son takes one-fourth, and the 
legitimate son takes three-fourth (q). If either of them dies 
before partition, tlie survivor takes the whole estate (r). 

(3) If the fatlier was joint at his death with his collaterals, 
c.//., his brothers or their sons, or his uncles or his sons, the 
ilicgitimate son is not entitled to demand a partition of the 
joint family property, but he is entitled as a member of the 
family to maintenance out of such property, provided his father 
left no separate estate (,s). 

Si'C noU's to soc. 43, nos. 1-3, “Illegitimate sons.” 

313. Absent coparcener.— An absent coparcener stands 
on the same footing as a minor, and his right to receive a 
share (‘-xtends to liis descendants (/). 

The right of the descendants, however, would bo subject to the law of limitation .* 
Bee the Indian Limitation Act, lOOS, Sch. 1, arts. 127 and 144. 

314. Purchaser. — A purchaser of the undivided interest 
of a coparctuier at a sale in execution of a decree can 
(hmiand partition according to all schools. A purchaser of 
tlic interest of a coparcener by private contract can claim parti- 
tion in Bombay and Madras, but not in Bengal or the United 
Provinces. The reason is that according to the Mitakshara 
law as interpreted in Bengal and the United Provinces, a 
coparcener cannot sell his interest in the coparcenary property 


V. 23 Mad. 16 ; 

rdckinsii'timi) V. Dornswamij (1931) 9 
266, 132 .SI 7, ('31) A. 11. 216. 

(p) Snkliaram Sdtn v. 19321 3 1 liinii. L. 

U. 191, 137 l.(’. .172, (’32) A. 11. 234. 

(q) Kamdldinuidl v. Viminanlfiusmimt 50 

I.A. 32, 46 Mad. 107, 71 I.C. 643, ('23) 
A.\\\ 8. 

(r) lUijn Joqojtfra v. yUyamnd (1891) 18 Cal, 

111, 17 I.A. 128. 


(») Vdlaiyappa Chetty v. Naturajtm (1932) 55- 
Mad. 1, 58 I.A. 402, 134 I.C. 1084, (’31) 
A.rc. 294; Ranoji v, Kandoji (1885) 8 
Mad. .557 ; Sadu v. i^a^^rt( 1880) 4 Bom. 37, 
44-45 IF.B.l; Thangam v. Snppa (1889) 
12 Mad, 401 ; Kamppa v. Kumarasami 
(1902) 25 Mad. 429; Gopalaswami v. 
AmnarhellamH^OA) 27 Mad. 32 ; Panatfn 
V. Thmmalai{lB87) 10 Mad. 334. 

(t) .Straiii'o’H Hindu Law, vol. 1, p. 206; vol. 
ii, p. 341. 
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without the consent of the other coparceners [ss. 260 and Ss. 

261]. 314,315 

A gift or devise by a coparcener of his undivided interest is void according to the 
Mitakshara law as applied in all the provinces [s. 258]. Therefore, a donee or a devisee 
of an undivided interest cannot sue for partition {u). 

315. Wife.— (7) A wife cannot herself demand a 
partition (i?), but if a partition does take place 1 h‘ tween her 
husband and his sons, she is entitled to receive a share equal 
to that of a son and to hold and enjoy that share separately 
even from her husband {w). Where at a partition between a 
father and his three sons, the wife was not allotted a share, it 
was held that she was entitled bo reopen the partition, there being 
no waiver merely by her not asking for a share but that in the 
partition the value of the ornaments taken by her must be 
taken into account (x). Where a son institutes a suit for 
the partition of joint family property impleading his 
mother and other members of the family as defendants and 
a preliminary decree is passed, the mother does not become 
owner of the share allotted to her until the preliminary decree 
is carried out and tliere is a division by metes and bounds. 
Therefore a mortgagee suing on a mortgage before the property 
is actually divided can obtain a valid mortgage decree without 
imploding the mother (?/). 

{2) The expression wife ” in relation to “sons” 
includes their step-mother (z). 

(J) If the wife has stridham given to her by her husband 
or father-in-law, its value should be deducted from her share (a). 

(4) The above rules also apply when a father himself 
makes a partition of ancestral property among his sons [s. 325]. 

Illustrations. 

(a) A has two wives B and C, a son D by B, and four sons by C. D sues his father 
A for partition. Each of these eight persons is entitled to a one-eighth share including 
B and 0; Diilar Koen v. Dwarkanath (1905) 32 Cal. 234. [See as to mother, s. 316, 
below]. 

(»/) Baba v. Tiiarm (1884) 7 Mad. 357 [l\K]. 154 I.C. 655, (’35) A.C. 131. 

(v) Pvnm Bibee v. liadha Kissen (1904) 31 Cal. (r) Radhabai v. Pandharinath (1942) Nag. 554 

476. 194 I.C. 724, (*41) A.N. 13.5. 

iu>) Dular Koeri v. Dwarkanath (1905) 32 Cal. {y) Pratapmull Agarwalla v. Dhanabati Bibi 

234 [suit for partition by son against (1936) 63 I.A. 33, 63 Cal 691, 38 Bom. 

father] ; Jairamv. Natha (1907) 31 Bom. L.R. 323, 1,59 I.C. 1080, (’36) A.PC. 20. 

54 [ditto] ; Sumrun v. Chmder Mun (z) (1907) 31 Bom. 54 [Mayukha], supra ; 

(1882) 8 Cal. 17 ; Partap Singh v. Dalip Jlosbanna v. Demnna /l924) 48 Bom. 

Singh (1930) 52 All. 596, 125 I.C. 762, 468, 80 I.C. 468, (’24) A. B. 444 

(’30) A. A. 637; Dhanabalhi' Bibi v. [Mitakshara]. 

Pratapmull Agarwalla (1984) 61 Cal. 1056, (a) (1907) 31 Bom. 54, supra 
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Q, (b) A has a wife B, two sons by B, and a son U by a predeceased wife. (7 euee 

315 316 l>i» A for partition, birch of these five persons is entitled to a one-fifth share 
* including B : Jairam v. Nathu (1907) 31 Bom 54. 

Madras Presidenci/,—ln Southern India the practice of allotting shares upon parti- 
t:on to females has long since become obsolete (6). See Strange’s Hindu Law, 5th ed., 
p, 178, f.n. (a) and Macnaghton’s Hindu Law, 3rd eJ., p. 50. 

Fuirabha.^a.- When the division is by number of sms it is called putrabhaga : when 
the division is aoi'ording to wives, it is known as patnibhaga. Putrabhaga is now tho 
recognized mode of division. But the custom of patnibhaga preva'As m some places and 
in some families^ especially among Sudras{r). 

Whether a sJuire. alhAtcd to a wife rm partition is her stridhana F—The share allotted 
to a wife (which o.\presaion includes step-mother) on partition is not her stridhana unless 
it be shown that it was given to her absolutely fs. 128J. 

The present section deals with the rights of a female who occupies the position of a 
wife. The no,\t section deals with the rights of the same female after her husband’s death, 
that is, a female who has become a widow, and occupies the position of a mata, that is^ 
mother or step-mother, towards the sons of her deceased husband. 

316. Widow-mother. — (7) A mother cannot compel a 
partition so long as the sons remain united. But if a partition 
takes place between the sons, she is entitled to a share equal 
to that of a son in the coparcenary property {d). She is also 
entitled to a similar share on a partition between the sons and 
the purchaser of the interest of one or more of them (e). Where 
a son sues for partition but dies during the pendency of the 
suit and the mother was brought in as the legal representative 
she is entitled only to liis share and not to a mother's share (/). 
See sec. 35. 


(2) If the mother has received stridhana from her husband 
or father-in-law, its value should be deducted from her share {g). 

(J) The term “ mother " in this section includes 
step-mother (A). 

(4) On a partition between sons by different mothers 
when more than one mother is alive, the rule is first to divide 
the property into as many shares as there are sons, and then 
to allot to each surviving mother a share equal to that of each 
of her sous in the aggregate portion allotted to them (i). 


(b) Subra 111(1 n Kill v. ^'irjma<'Ai7H«»(lU05) 2S Alail. ,■ 

1, 8. I 

(f) PalanMi}>]H( v. AUvjyan (1921) 48 T.A. 539, 
44 Mail. 749, (54 439, (’22) A. IT. 228. 

(d) Damxnlur v. SenabiUty (1882) 8 Cal. 537; 

Dn mo( dnrdm v. l/Unmrum (IHlKi) 17 15om. 
271 ; Chomihiij Dutt v. Jei('arh 

(1904) 31 Cal. 262, 271, 31 l.A. 10. 15 ; 
Inree I'ershud v. Xasth Koer{lHSi) 10 Cal. 
1017 [alleged waiver ot rl^lit to jiarl itioiC. | 

(e) Bilrito V. Dina Nath ( 1881) 3 All. 88 ; Amtifa ' 

Lull V. Manirk JmII (1900) 27 Cal 551 ; 1 
Joyendia v. Fiilkiinmii (1900) 27 Cal. 77 } 
1 i iul«nient rented on the Davahhaca ]. | 

(/) Parbaluhn v. Bansidhnr (1943) All. 810, ; 


(’43) A.A. 350. 

Oj) Kishori V. Moni Mohnn (1886) 12 Cal. 105 ; 
Jadao Nath v. Brojonath (1874) 12 Beii;:. 
L.11.385. 

{h) Damoodiir v. Senabutti/ (1882)* 8 Cal. 537; 
Damodardfis v. Uttamram {ISd^) 17 Bom. 
271, 286-287 ; Jlar Narain v. Bishamhhar 
(1916) 38 Ail. 83, 31 I.C. 907, (’15) A.A. 
340 ; Teijh Indnr v. llamarn (1925) 6 Lali. 
457, 90 r.('. 103.5, (’25) A.L. 568; Sakeb 
Itai V. Shtijifj Ahmad {1927) 31 C.W.N. 972, 
101 I.C. 426, (’27) A. PC. 101. 

(i) Kristo Bhabiney v. Ashutosh (1886) 13 Cal,. 
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Illuatrations. Ss. 

(a) A dies leaving a widow B, three sons by B, and a son X by a predeceased wife. 316, 317 
X sues his step-mother B and his three half-brothers for a partition. The property will 

be divided into 5 parts, each of the 5 persons above-named including B taking one-fifth : 

Damodardcks v. Uttamram (1893) 17 Bom. 271. 

(b) A dies leaving two widows, B and (7, two sons by B, ard three sons by (7. On 
a partition between the sons of B and (7, the mode of division is first to di' i'*e the property 
into 6 shares corresponding to the number of sons. The two sons of B will share 2; 5 
equally with their mother B, each taking 1/3 of 2/5, i.e., 2/15. The three sons of C will 
share 3/5 equally with their mother (7, each taking 1/4 of 3/5. * <?., 3/20. Thus B will 
take 2/15, and C will take 3/20, 

(c) A dies leaving two widows B and C, and two sons D and E by B. C has no son. 

D sues E, B and C for partition. The property will be divided into 4 parts, there being 
2 widows and 2 sons, and each widow will take one-fourth and each son also will take 
one-fourth. The fact that C has no son does not affect her right to a share ; See 
T amoodur v. Senahutty (1882) 8 Cal. 537. 

Partition between legitimate and illegitimate sons of a Sudra. — Among Sudras, a mother 
is entitled to a share on a partition between her sons and the illegitimate sons of her 
husband ( j). 

Madras Presidency. — In Madras a mother is not entitled to a share. She is entitled 
only to a provision for her maintenance which must not in any case exceed the share of 
a son (k) : Smriti Chandrika, chap, iv, paras. 12-17. See also notes to sec. 315. 

Whether the share allotted to a mother on partition is her stridhana. — See sec. 128 above. 

Omission to reserve a share for the mother. — The omission to reserve a share for the 
mother does not render the partition invalid (1). 

Sale of one of the properties before decree in a partition suit. — See sec. 363 (7). 

317. Grandmother. — (1) A paternal grandmother (father’s 
mother) cannot herself demand a partition, but when a 
partition takes place between her som^ sons, her own sons being 
dead, she is entitled to a share equal to that of a son’s son (m). 

She is similarly entitled to a share when a partition takes place 
between her son and the sons of a deceased son (n). But when 
partition takes place between her son and his sons, it has been 
held by the High Courts of Allahabad (o) and Bombay (p) that 
she is not so entitled ; and by the High Courts of Calcutta {q) 
and Patna (r) that she is ; the last decision proceeds on a text 
of Vyasa which allows her a share on such a partition. But 
now see sec. 35 and notes to secs. 43 and 316. 


(j) Manchharam v. Dattu (1920) 44 Bom, 166, 54 
I.C. 110, (’20) A. B. 241, 

(A) Venkatammal v, Andyapva (1883) 6 Mad, 
130. 

(/) Chowdhry Ganesh Dutt v. Jewach (1904) 31 
Cal. 262, 271, 31 I.A. 10, 15. 

(m) Kanhaiya Lai v. (Jaura (1925) 47 All. 127, 
83 I.C. 47, (’25) A. A. 19 ; Vithal v. Prahlad 
(1915) 39 Bom. 373, 28 I.C, 967, (’15) 
A.B. 35, 


(n) Babnna v. Jayat Narain (1928) 50 All. 532, 

109 I.C. 61, (’28) A. A. 330, 

(o) Sheo Narain v. Janki Prasad (1912) 34 All. 

505, 16 I.C. 88. 

(p) Jamnabai v. Vasudeo (1930) 54 Bom. 417, 

124 I.C. 793, (’30) A.B. 302: Jotiram 
Ekoba V. Ramachandn. Trimhak (1941) 
Bom. 638, 197 I.C. 788, (’41) A.B. 382. 

(g) Badri Boy v. Bhnywat (1882) 8 Cal. 649. 

(r) Krishna Lai v. Nandesywar (1919) 4 Pat. 
L. J. 38, 42-44, 44 I.C. 146, (’18) A.P. 91. 
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Ss. (2) The expression grandmother ” in this section 

317^319 includes step-grandmother (5), 

Illustration. 

A haa a son B, a mother M, and two wives [T and Pfl. B sues A for partition. 
Under tho Dayabhaga law, each of these five persons would be entitled to 1/5. Under 
the Mitakshara law, M would not bo entitled to a share and each of the other persons 
would take 1/4. 

Whether the share allotted to a grandmother on portition is her stridhana ?■ — See s. 128 
above, ^ 

No female except those mentioned in ss. 316 to 317 is entitled to a share on partition. 
Thus daughters, sisters, etc., are not entitled to a share on partition. But on a partition 
provision must be made for their maintenance and marriage expenses : see s, 304, 

318. Disqualified coparceners. —Persons who by Hindu law 
arc disqualified by physical infirmity from inheriting are also 
disentitled to a share on partition. This subject is dealt 
with in sections lOG to 109. 


III.-KESTRAINT AGAINST PARTITIONS. 

319. Agreement not to partition.— It has been held 
by the High Courts of Calcutta (^), and Allahabad (u), that an 
agreement between coparceners not to partition coparcenary 
property binds the actual parties thereto, but it does not 
bind their assigns, urdess there be a stipulation not to assign. 
A compromise followed by a decree providing that certain 
properthis should be divided and certain other items should be 
kept joint for ever, was held to be enforceable in law (v). 
On the other hand, it has been held by the High Court of 
Bombay that such an agreement does not bind even the 
parties thereto, so that any party may, notwithstanding the 
agreement, sue the other parties for a partition (w). A similar 
view has been taken in Madras (x). 


Illustration. 

Calcutta deciHions.—A and B, two Hindu brothers, agree not to partition tho coparce- 
nary ]iroperty. After tho date of tho agreement, A sells his interest in the joint 
property to P. Tho agreement is not binding upon P, there being no stipulation not 
to assign. P may, therefore, suo B for partition. 

Soo tho Transfer of Property Act, 1882, as. 10-11. 


(«) Vithal V. Pratilad Horn. 373, 28 I.C. 

907, (’ir>) A. B. 35 ; .S’nVrtm v. Ilarichtinn 
(1930) 9 I’at. 338, 125 I.C. 518, ('30) A. I*. 
815. 

(t) Anand Chandra v, Pran Kisto (1869) 3 llomr. 
L.H.O.C. 14; Anath Niith v. MarKmto^h 
(1871) 8 Beng. It. 60; liajendvr 
Sham Chund (1881) 6 Cal. 106 ; Sriirudton 
V. Mac(/r<>t?or(1901) 28 Cal. 769, 786 ; Knx- 
hftidra v. Debendra (1908) 12 C. W. N. 
798. 


(u) Rup Singh v. Bhubhuti (1920) 42 All. 30, 
58 I.C. 632, (’20) A. A. 341. 

(() Jyotixh Chandra Narayan v. Bathika 
Clumdra Narayan (1933) 60 Cal. 1078, 149 
I.C. 1.50, (’33) A.C. 892. 

(w) Ram’ingav. Virupakshi (1883) 7 Bom. 538. 

(x) Arumngha Chetty v. Ranganathan Chetiy 

(1934) 57 Mad. 405, 146 I.C. 1057, (’33) 
A.M. 847. 
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It is open to Hindu brothers to divide the family property and to agree that upon 
the death of any one of them without male issue his share shall pass to tho surviving 
brothers. Such an agreement is not in contravention of the provisions of Hindu law (y). 
But it is not open to the contracting parties to lay down a rule of inheritance for tho 
propel ty in the hands of the last survivor in derogation from the ordinary rules of Hindu 
law ( 2 ). ' 

320. Direction in a will prohibiting partition.— A direction 
in a will prohibiting a partition, or postponing a partition 
for an indefinite period, is invalid (a). 

See the Indian Succession Act, 1925, as. 77 and i63. 

IV.-ALLOTMENT OF SHARES. 

321. Shares on partition. — On a partition between the 
members of a joint family, shares are allotted according to 
the following rules 

1 . On a partition between a father and his sons each son 
takes a share equal to that of the father. Thus if a joint 
family consists of a father and three sons, the property will be 
divided into four parts, each of the four members taking 
one-fourth. 

2. Where a joint family consists of brothers, they take 
equal shares on a partition. 

3. Each branch takes per stirpes (that is, according to the 
stock) as regards every other branch, but the members of 
each branch take per capita as regards each other. This rule 
applies equally whether the sons are all by the same wife or 
by different wives [ills, (a) and (b)]. 

It has been laid down by the High Court of Madras 
following the authority of the Smriti Chandrika, that rule 3 
applies to cases in which all the coparceners desire partition at 
the same time. In cases in which only some of the members 
of a joint family separate from it at one time and others on a 
subsequent occasion, regard should be had to the shares allotted 
at the first partition in computing the shares to be allotted at the 
second partition (6). On the other hand, it has been laid down 
by the High Court of Bombay, following the authority of the 
Vyavahara Mayukha, that in allotting shares at the second 
partition, regard is to be had to the state of the family at the 
time of the second partition, and not to the state of the family 

(y) Kanti v. Al-i-Nabi (1911) 33 All. 414, 9 I.C. Cal. 409, 15 J.A. 37 ; Poorendra Nath v. 

V. Prayag Singh Hemangini (1909) 36 Cal. 75, at p. 77. 

(lOowJ O OAl. lOu. IT/’* 

W Mm^a!ha\.Narayana(m2)5md. 362; 
(a) Mokoando v.'Oonesh Chunder (1876) 1 Cal. Narayana v. Shankar (1930) 53 Mad. 1, 

104 ; Raikishori v. Debendranath (1888) 15 121 I.C. 1, (’29) A.M. 865 [F.B.]. 


Ss. 

319-321 
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s. 321 at the first partition (c). The ordinary rule is that partition 
should be made rebus sic stantibus as on the date ot the suit, 
i.e . , according to the condition of the family as on the date ot the 
suit. According to the Madras High Court, this rule is to 
be applied at the first partition only, and not at the second 
partition. According to the Bombay High Court, the rule 
is to be applied at both partitions [see ills, (c) and (d)]. 

4. On the death of a coparcener leaving male issue, his 
riglit to a share on partition is represented by his male issue, 
that is it passes to his male issue, provided such issue be within 
the limits of the coparcenary. 

Illustrations. 

(a) A dic.s leaving a son B, two grandsons and 6 * 2 , three great-grandsons F^, 
Fy and and one great great-grand.son K. 

A (dead) 

I ( I " I 

Jj C (dead) 1 ) (dead) K (dead) 


C’l ('„ F (dead) G (dead) 

1 

I I I I 

h\ Fg ^3 ^ 

K 

Here there are four branches of the joint family represented respectively by the four 
sons of .1 and their descendants. E's branch takes nothing as K, tho only surviving 
member of that branch, is outside tho limits of tho coparcenary, being beyond tho fourth 
degree* of do.scont from A, tho eommon ancestor [s. 215]. The joint property will therefore 
be divided per stirpes into three parts corresponding to the remaining throe branches, 
each branch taking 1/3. The result is that B will take 1/3, Ci and C 2 will take the 
one- third share of C equally between them, each taking 1/2 of 1/3, i.e., 1 /( 1 , and Fi, F^ 
and F 3 will take the one-third share of D equally between them each taking 1/3 of 
1/3, i.r., 1/9. 

(b) A dies leaving four grandsons, D, E, F and 0, and nine great-grandsons as 
shown in the following diagram 

A (dead) 

I 

r I 

U (dead) 0 (dead) 


lij Dj D3 E, Fj l[ (Ij G, (3, 

All the coparceners are desirous of separating from one another. Here there are 
two branches of the joint family represented respectively by the two sons of A. The 
(r) Pranjiiandas v. Ichharam (1915) 39 Bom. 734, 30 I.C. 918, (’15) A. B. 255. ' 
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property will, therefore, be divided into two parts, R’s branch taking 1 / 2 , and C’s iioh 
taking 1 /2, As to B’a branch, D and his sons Dj, D 2 and will each take 1 ^ of 
1/2, t.e., 1/8, each son taking a share equal to that of the father. As to C's brancli, each 
of the three sub-branches represented by E, F and G, will take 1/3 of 1/2, i.e., 1/6, E 
and El will each take 1/2 of 1/6, i.e., 1/12 ; F, Fi and F 2 will each take 1/3 of 1/6, i.e., 

1 /1 8, and G, Oi, O 2 and will each take 1/4 of 1 / 6 , i.e., 1 /24. 

(c) A Hindu, A, governed by the Mitakshara school of Hindu law, dies leaving 
a grandson D, and seven great-grandsons as shown in the lollowing diagram : — 

A (dead) 

I _ 

r' " ‘ I 

B (dead) C (dead) 

I I 

I> E (dfad) F (dead) C; (‘leaJ; 

I I-'-, 1 

l)j ^2 L3 Ej^ Kg Gj 

Z)j, Dg, F^, F^, and (7^ institute a suit against D, and E^ for partition. What 
are the respective shares of the parties in the property ? Hero there are two branches of 
the joint family ; the property will therefore be divided into two parts, R’s branch taking 
1/2 and C’s branch taking 1/2. As to B'a branch, D and his sons £>i, D 2 , and will 
each get 1/4 of 1 /2, i.e., 1/8. As to C’s branch each of the three sub-branches represented 
by E, F and 0, will get 1/3 of 1 / 2 , i.e., 1/6. Ei will get 1/6, Fx and F 2 will each get 
1/2 of 1/6, t.e., 1/12, andOj will get 1/6. The five plaintiffs take their respective 
shares, and leave the family. D, D 3 and Ex continue joint as before. Their shares, 
it has been seen, are as follows : — 


D 1/8 

D, — 1/8 

e’ -1/8 


5/12 

D then dies. After B'b death, his son Eg sues Ex to recover his share of the family 
property. What is the share of Z >3 in the property ? According to the Bombay High 
Court, 1)3 as representing B’s branch is entitled to 1/2x6/12=5/24, and Ex as represent- 
ing C’s branch is entitled to the remaining 5/24. According to the Madras High Court, 
on the death of D, the right to represent his share passes to his son so that D 3 is 
entitled to get 1/8-f 1/8, i.e., 1/4 and Ex retains his original share 1/6. See xule 3 above. 

(d) A Hindu, A, governed by the Mitakshara school of Hindu law, dies leaving 
four sons, B, C, D and E, and five grandsons, B 2 , B 3 , Cx* and Dj, as shown in the 
following diagram : — 

A (dead) 

1 


I 1 ^1 I I 

Thereafter B dies. In 1892, B 2 receives his share 1/3x1/4 = 1 / 12 , and leq^yes the 
family. The rest of the family continues joint. Then C dies, then D, then E, and 
' then B 3 . 


i. 321 



406 


HINDU LAW. 


Ss. In 1911, sues Ci and D| for a partition. According to the Bombay High Court 

321 322 property is to be divided into three parts, as there are three branches subsisting at 

the date of the suit, namely, B's branch, C’s branch, and D’s branch, so that B^, Cj and 
I)l will each take 1/3. According to the Madras High Court Bi is entitled to 1/3 — 
1/12 fl/12 being the share allotted to B 2 when he left the family]=l/4, and not 1/3. 
See rule 3 above. 

V.-PARTITION HOW EFFECTED. 


322. What is Partition.~(i) According to the true notion 
of an undivided Mitakshara family, no individual member 
of that family, whilst it remains undivided, can predicate of 
the joint property, that he — ^that particular member — has a 
certain definite share, one-third or one-fourth. Partition, 
according to that law, consists in a numerical division of the 
property, in other words, it consists in defining the shares of the 
coparceners in the joint property ; an actual division of the 
property by metes and bounds is not necessary {d). Once 
the shares are defined, whether by an agreement between the 
parties or otherwise, the partition is complete. After the shares 
are so defined, the parties may divide the property by metes 
and bounds, or they may continue to live together and enjoy 
the property in common as before. But whether they do tlie 
one or the other, it affects only the mode of eyijoyment, but not 
the tenure of the property. The property ceases to be joint 
immediately the shares are defined, and thenceforth the parties 
hold the property as tenants-in-common (c). Where at a 
partition between a Hindu, his two sons, and his two wives 
one-fiftli was allotted to each of the sons and three-fifths to the 
father and his wives, it was held that the father and his wives 
became tenants-in-common, but though they had not divided their 
sliares by metes and bounds inter se there could be no re- 
union between tlicm, and the father therefore liad no right to 
sell the properties of the wives and any such alienation by him 
was not binding on them (/). 

(2) The importance of the question whether there has 
been a partition or not lies particularly in the following 
respects : — > 

(i) An undivided Hindu governed by the Mitakshara school 
has no power to dispose of his interest in the joint 


(d) Ai)()ouLr V. lianui SnhUi Aiaan (ISGO) 11 M. 
I.A. T.'). 89-00; Ham I'ershad v. Lakhpnti 
(1903) 30 (’lil, 231, 2.5.). 30 I.A, 1 ; ^^heodan 
V. HalkaraniVm) 13 AH. 193, 59 I.C. 116, 
(’21) A. A. 337. 


(c) Jialkishen Das v. Rum Narain (1903) 30 Cal. 

738, 7.51, 7.52, 30 I.A. 139. 

(/) Namtram v. Radhabai (1942) Nag. 24, 
(’40) A.N. 241. 
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property by gift or by will [s, 258] ; nor can he alienate S 
his interest even for value except in the Bombay and 
Madras Presidencies [ss. 259, 260], A divided member 
can, except where he continues joint with his own male 
issue [s. 223, sub-s. (4)], deal with the share allotted 
to him at the partition as his separate property ; he 
may sell it, mortgage it, make a gift of it, or devise 
it by will. 

(ii) The undivided interest of a coparcener passes on his death 
to the surviving coparceners [s. 229]. The share allot- 
ted to a coparcener on partition passes on his death to 
his heirs, except where he has remained joint with his 
own male issue in which case it goes to them by 
survivorship [s. 223, sub-s. (4)]. 

(hi) Partition between male coparceners entitles the wife, 
mother, and grandmother to a share in the joint pro- 
perty [ss. 315-317] ; they are not entitled to any such 
share until division by metes and bounds (g). 

(iv) There can be no reunion until there has been a partition. 

To determine the question wliether there has been a 
reunion, it may become necessary to determine 
whether there has been a partition (/^.). 


323. Partition by father during his lifetime. —The father of a 
joint family has the power to divide the family property at any 
moment during his life, provided he gives his sons equal shares 
with himself, and if he does so, the effect in law is not only a 
separation of the father from the sons, but a separation of the 
sons inter se. The consent of the sons is not necessary for the 
exercise of that power (i). But a grandfather has no power to 
bring about a separation among his grandsons. Even if he 
allots shares, they remain joint (j). The right of a father 
to sever the sons inter se is a part of the patria potestas still 
recognized by the Hindu law (I). 


When under a partition by a father unequal shares are given to the sons, the trans- 
action will be binding on the sons as a family arrangements, if acquiesced in by them {1}. 


(flf) PratapmuU Agarwalla v, A. Dhambati Bibi 
(1936) 63 I. A. 33, 63 Cal, 691, 38 Bora. 
L. B. 323, 169 I.C. 1080, (36) A.PC. 20. 

(A) This was the case In Bata v. Qopal (1907) 
6 Cal. L.J. 417 [a Dayabhaga case], and 
Lakshmibai v. Oanpat (1868) 4 Bom. H.C. 
0. C. 150,-186. 

(i) Kmdasami v. Dorammi (1880) 2 Mad. 317, 


321 ; Ninmn v. Fateh (1930) 52 All. 178, 
126 I.C. 337, (’29) A. A. 963, 

(j) Subbarami Ueddi v. Chenchuraghava Reddi 
(1945) Mad. 1714. 

{k) But see West and BUhIcr, 4th Ed., p. 6l7. 

(0 Brijraj Singh v. Sheodan Singh (1913) 86 
All, 337, 40 I.A. 161, 19 I.O. 826. 
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S». 324. Whether father can effect partition by a will. — No 

^>325 coparcener, not even the father, has a right to make a parti- 
tion by will of joint family property among the various 
members of the family except with their consent (m). 


325. How partition may be effected.— Partition is a sever- 
ance of joint status, and as such it is a matter of individual 
volition (m). .^.11 that is necessary, therefore, to constitute a 
partition is a definite and uneqivocal indication of his intention 
by a member of a joint family to separate himself from the 
family and enjoy his share in severalty. It is immaterial, in 
such a case, whether the other members assent. Once a member 
of a joint family has clearly and unequivocally intimated to 
the other members his desire to sever himself from the joint 
family, his right to obtain and possess his share is unimpeach- 
able whether or not they agree to a separation, and there is an 
immediate severance of the joint status. The intention to 
separate may be evinced in different ways, either by explicit 
declaration or by conduct (o). It may be expressed by serving 
a notice on the other coparceners (p), and the severance of 
status takes place from the date when the communication was 
sent and not when it was received (q). The notice, however 
may be withdrawn with the consent of the other coparceners (r) 

It may also be expressed by the institution of a suit for 
partition. An oral request made by an elder brother, at 
the tunc of his death, to his younger brother to give half’ the 
property to the widow of the former, does not amoimt to a 
separation (s). Where a simple money decree was obtained 
agamst the father and in a suit on behalf of his minor sons for a 
declaration that the debt for which the decree was passed was 
immora , the District Munsiff found that the debt was not 
immoral but on the ground that the decree was a money decree 
declared that the sons’ share was not liable to be sold in 

**'*^^**1*^®® did not constitute 
stparation of the sons from the father {t). 

(..LO4JAlI..0.3,102I.r.dM'2:)A. : (,) 

('ll (.!/•;, 1 Bat V. S'ldashk (1316) 43 I A 151 ' 330. 

'Ml, .04., 37 t.C. 32.: ,■!«; i 

(r=i Krishna v. Anant Vasudeo ) 

( 13:1(1) 00 Bom. 736, 38 Horn. L.ll 573 iin ^ ^ 1^4, (’32) A.D 

164 1 632. (’:30) A.B. 290 ' I ti\ ji , 

(;') (ii'ja Ha . Nar/fluAii (1316) 43 I.A. 151, 43 ! ' on- o/i 

-o,), .,07 I.C. 228, (’4.3) A. A. 214 
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(1) Partition by institution of suit, — (i) Suit by adults . — S, 
The institution of a suit for partition by a member of a joint 
family is an unequivocal intimation of his intention to separate, 
and there consequent! j/' is a severance of his joint status from the 
date when it is instituted. A decree may be necessary for 
working out the results of the severance and for allottivg definite 
shares, but the status of the plaintiff as separate in estate is 
brought about by his assertion of his right to separate, whether 
he obtains a consequential judgment or not (u). And if the 
plaintiff dies the suit can be continued by the heir (v). But 
if the suit is withdrawn before trial, the plaintiff not desiring 
separation, there is no severance of the joint status (w). Or 
if the defendant dies and the suit is withdrawn on that ground 
there is no separation (x). Even a decree passed by consent 
does not effect a severance if its terms are not carried out and 
the members continue to live together having abandoned 
their decision to separate (y). 

Withdrawal before trial . — This means withdrawal before final decree (z). 

In Palani AmmaVa case (a), the Judicial Committee observed that a plaint claiming 
a partition, even if withdrawn, would, unless explained, afford evidence that an intention 
to separate had been entertained. 

(ii) Minor's suit for partition. — It has been held by the 
High Court of Allahabad (6), that the mere institution of a 
suit for partition by a minor followed by the abatement of the 
suit by the death of the sole defendant does not effect a sever- 
ance of the joint status [for reasons see sec. 308]. In a suit for 
partition brought by the father and his minor son as plaintiffs 
against the other members of the joint family, in which it was 
contended by the minor’s mother as the guardian, and found by 
the Court that the separation was not in the interests of the 
minor, it was held, that the institution of the suit does not 


(m) Girja Bai v, Sndanhio (J916) 43 I.A. 151, 43 
Cal. 1031, 37 I.C. 321, (’16) A.PC. 104 ; 
Kawal Nain v. Prabhulal (1917) 44 I.A. 
l.'iO, 39 All. 496, 40 I.C. 286, (’17) A.PC. 
39; Suraj Narain v. Iqbal Narain (1913) 
40 I.A. 40, 45, 35 All. 80, 87, 18 I.C. 30 ; 
Ramalinga v. Narayana (1922) 49 I.A. 
168, 45 Mad. 489, 68 I.C. 451, (’22) A.PC. 
201 ; Soundararajan v. Arunarhalam{ldlQ) 
39 Mad. 136, 83 I.C. 858, (’16) A.M. 1170 
fF.B.l ; Hazari Lai v. Ram Lai (1925) 
47 All. 746, 88 I.C. 422, (’25) A. A. 813. 
The same rule applies where the estate 
la impartible ; Jagadamba v. Narain Singh 
(1923) 2 Pat. 319, 50 I.A. 1, 77 I.C. 1041, 
(’23) A.PC. 69 ; Dhanabathi Bibi v. Pratav- 
mall Agarvoalla (1934) 61 Cal. 1056, 154 
I.C. 655, (’35) A.C. 131. 

(vj Rijrap Rai v. Slieo Shmkar Rai (1945) 


All. 287. 

(to) Kedar Nath v. Ratan Singh (1910) 37 I.A. 
161, 32 All. 415, 7 I.C. 648; Palani 
Ammal v. Muthuvmkatarharla (1925) 52 
I.A. 83, 48 Mad. 254, 87 I.C. 333, (’25) 
A.PC. 49 ; Shagnn Chand v. Data Ram 
(1927) 49 All. 664, 101 I.C. 868, (’27) A.A. 
465. 

tx) Shankersingh v. Qvlapthand (1945) Na!,'. 
444. 

(y) Chokalingam v. Muthularuppan (1938) 
Mad. 1019, (’38) A.M. 849. 

(?) See Oanapathu v. Subramanyam (1929) 52 
Mad. 845, 851, 122 I.C. 167, ';29) A.M.738. 

(a) (19>5) 52 I.A. 83, 48 Mad. 2.54, 87 I.C. 333, 

(’25) A.PC. 49, supra. 

(b) Lalta Prasad v. Sri Mahadecji (1920) 42 All. 

461, 58 I.C. 667, (’20) A.A. 116. 
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S. 325 effect a separation of the minor from the rest of the family, 
though it may operate as a separation of the father from the 
rest of the family (c). If the Court holds that a division is 
necessary in the interests of the minor and passes a preliminary 
decree for partition, the divided status of the minor dates from 
the date of the institution of the suit and not from the date of 
the preliminary decree (d). In a suit for partition filed on 
behalf of the' minor son against the father the plaint was 
returned to be presented to the proper Court and, after an 
interval, was re-presented and the Court found the partition 
was beneficial to the interests of the minor. In the interval 
the father executed a mortgage. It was held that the son became 
divided from the father only from the date of re- presentation of 
the plaint and that it could not be contended that the mortgage 
wa s not binding on the son on the ground that they were divided 
when it was executed. It was also held that the document was 
not affected by the principle of Us pendens (e). In a minor’s suit 
for partition, where another son was born to the plaintiff’s father 
even before the preliminary decree, it was held by the High 
Court of Patna that the institution of the suit itself effected a 
severance of the joint status and that the minor’s share did 
Tiot suffer a diminution by reason of the birth of another son (/). 
Where a minor plaintiff died during the pendency of the suit, 
it was held by the High Court of Madras, overruling an earlier 
decision of that Court (g), that the question whether the minor 
became separate in status from the date of the plaint was 
dependent on the decision of the issue whether the partition 
would be for the benefit of the minor (h) and that the legal 
representative of the minor was entitled to come on the record 
for the purpose of having that question decided {i). 

According to a Patna decision, his interest will pass to his heirs unconditionally ( j). 
As to the effect on the minor plaintiff’s shares by subsequent births and deaths, see also 
sec. 330 below. 

(2) Partition bij agreement . — partition may also be 
effected by an agreement between the parties [s. 326]. In some 


(o) (laninithy v. Sitbramanyam (1929) 52 Mad. 

845, 122 r.U. 1«7, (’29) A.M. 738. 

(d) Kriuhnasimmi v. Pulukarupm (1925) 48 
Mad. 495, 88 I.C. 424, (’25) A.M. 717 ; 
Sri lianija v. Srinixisa (1927) 50 Mad. 
8(56, 104 I.C. 72. (’27) A.M. 80; AM 
Knxhna Hoy v. JmIu Nandanii (1935) 14 
Pat. 732 IK.ll.j, 157 I.C. 53 ('3^ A.P. 275 ; 
Ram Sinyh v. Fakxra (1939) Born. 250. 

(0 Xatbtmngh v. Anandrao (1141) 652, 

186 I.C. 688, (’40) A.N. 185. 


(/) Krishna Lai v. Nandfshwar (1919) 4 Pat. 

L.J. 38, 46-48, 44 I.C. 146, (’18) A.P. 91. 
ig) Chelimy Vhr>Hy v. Svhamma (1918) 41 Mad. 

442. 42 I.C. 860, (’18) A.M. 379. 

{h) Kotayyay. Krishna (1945) Mad. 710 and next 
ease. 

(i) Rangasayi \\ Nagaratnamma{1^9i).57 Mad. 

95 [F.B.], 146 I.C. 769, (’33) A.M. 890. 

(j) Krishna Lai v. Nondfshwar{\m) 4 Pat. L.J. 

38, 46-48, 44 I.C. 146, (’18) A.P. 91. 
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cases it is stated that a severance of joint status can take place 
only by agreement between the parties or by a decree of the 
Court [s. 329]. But this is a mistaken view {k). As stated 
above, a definite and unambiguous indication by one member 
of his intention to separate and to enjoy his share in severalty 
may amount to a partition. 

(3) Partition by arbitration , — An agreement between the 
members of a joint family whereby they appoint arbitrators 
for dividing the joint family properties among thorn amounts 
to a severance of the joint status of the family from the date 
thereof (1). The mere fact that no award has been made is 
not evidence of a renunciation of the intention to separate (m). 
Where a father refers the family dispute between himself and 
his minor son (represented by his mother) to an arbitrator, 
the award of the arbitrator directing a partition effects a 
severance between the father and the son from its date (n). 

It is a mistake to suppose that there can be no partition 
until there is a division of the joint femily property by metes 
and bounds. It is very important to keep the two considera- 
tions quite distinct from each other, namely, partition, that is, 
the severance of the joint status, which is a matter of individual 
decision, and the de facto division of the property, that is, the 
allotment of shares which may be effected by different methods, 
^■9’i by private agreement, by arbitrators appointed by the 
parties or, in the last resort, by the Court (o). 

A coparcener does not on insolvency cease to be a member 
of a joint family, nor does the fact that a coparcener has 
alienated the whole or part of his undivided share, effect a 
partition between him and his family (p). 


Illustrations. 

(a) A and his brothers B and C aro members of a joint Hindu family. A sues 
£ and 0 for partition. After the suit, but before the decree, A dies leaving a widow. 
A’s share does not pass by survivorship to B and 0, but it descends to his widow as his 
heir, and she as such is entitled to continue the suit : Oirja Bai v. Sadashiv (1916) 43 LA. 
161, 43 Cal. 1031, 37 I.C. 321, (’16) A.PC. 104. The result would be the same if A, B and 
€ appointed an arbitrator to partition the property, and A died pending arbitration : 


^ed Kaaam v. Jorawar Singh (1922) 49 I.A. 358, 60 Cal. 84, 68 I.C. 673, (’23) A.PC. 363. 


(^•) Oirja Bai v. Sadashiv (1U16) 43 I.A. 151, 
162, 43 Cal. 1031, 1050, 37 I.C. 321, (’le) 
A.PC. 104. 

(1) Syed Kasam v. Joramr Singh (1922) 49 I.A. 
358, 50 Cal. 84, 68 I.C. 573, (’23) A.PC. 
353 ; Krishna v. Balaram (1896) 19 Mad. 
290; Suhharaya v. Sadashira (1897) 20 
Mad. 490 ; Balmukund Lai v. Musammat 
Sohano (1929) 8 Pat. 153, 119 I.C. 817, 
(’29) A.P. 164. 

<m) Bam Kali v. Khamman Lai (1929) 61 All. 1, 


111 I.C. 33, C28) A.A. 422. 

(n) Shantilal Mewaram v. Mnnshilal Kewalram 

(1932) 56 Bom. 595, 139 I.C. 820, (’32) 
A.B. 498. 

(o) (1916) 43 I.A. 151, 161, 43 Cal. 1031 , 1049, 87 

I.C. 321, (’16) A.PC. 104, surra ; Mukund 
V. Balkrishna (1927) 54 I.A 413, 419, 62 
Bom. 8, 15, 105 I.C. 703, (’27) A.PC. 224. 
ip) Lakshmanan Chettiar v. Srinivasa Iyengar 
(1937) Mad. 203, 166 I.C. 378, (’37) A.M. 
131. 


S. 
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(b) A and hia father B are members of a joint Hindu family. A sues B for partition. 
32S 326 ^ admits that he and A are joint, but alleges that the fact stated in the plaint, namely, 

that B had failed to maintain A is untrue, and asks that A’s suit should be dismissed. 
The suit is dismissed on the ground that the facts alleged by A in his plaint are not proved. 
Such a dismissal is quite wrong. The institution of the suit operates as a partition 
between A and B, though the suit is dismissed : Kawal Nain v. Prabhu Lai (1917) 44 
I.A. 169, 39 All. 496, 40 1.C. 286, (’17) A.PC. 39. See sub-sec. (1) above. 


326. Partition by aifreement.— (I) As regards partition, no 
act done by any member of a joint family can operate as a 
partition, un/ess it has been done with the intention to put 
an end to his status as a coparcener and acquire a new status, 
that is, the status of a separate owner [q) [s. 325]. As stated 
by their Lordships of the Privy Council in the leading case 
of Appovier v. Rama Subba Aiyan (r), the true test of 
partition of property according to Hindu law [is] the intention 
of the members of the family to become separate owners. 
Intention being the real test, it follows that an agreement 
between the members of a joint family to hold and enjoy the 
property in defined shares as separate owners operates as a 
partition, although there may have been no actual division of 
the property by metes and bounds. As observed by the Judicial 
Committee in the case above referred to (s), “ when the 
members of an undivided family agree among themselves 
with regard to a particular property, that it shall thenceforth 
be the subject of ownership, in certain defined shares, then the 
character of undivided property and joint enjoyment is taken 
away from the subject-matter so agreed to be dealt with ; and 
in tlie estate each member has thenceforth a definite and 
certain share, wliich he may claim the right to receive and to 
enjoy in severalty, although the property itself has not been 
actually severed and divided.^^ In such a case the interest of 
each member is divided though the property remains physically 
undivided. That interest, therefore, will descend, and may 
be dealt with, as separate property, except where the separating 
member remains joint with his own male issue (t) [s. 223 ^ 


(?) 


ir) 

(i) 

(t) 


Appoiwrv. Rnimfiubba Avfati’ilSm) 11 M. 

J.A. 75, ; Baboo Doonja Pemhad v 

Kuniiun (1874) 13 Ben:,'. L.ll. 235, 239 
1 I.A. 55. ’ 

11 M.I A. 75, 90. 

Ibid. 

Bajah Suraneni v. Venkatm Bow (1869) 13 
M I. A. 113; Doonja Persitd v. Kundvn 
( 1873) 13 Beng. L. K. 23.5, 1 J.A. 55; 
Balki^hm Dan v. Bam Nanim (1903) 30 
Cal. 738, 30 I.A. 139; Bam Pershad v 
Lakhpati (1903) .30 Ciil. 231, 25.3, 30 J.A. 
1. 10, Parbati v. Naunihal Sinoh (19091 
31 All. 412, 36 I.A. 71. 3 l.C. 19.5 ; Mahdo 


V. Mehrban (1891) 18 Cal. 157, 17 I.A. 194 ; 
Bri Baja Viravara v. Sri Baja Viravara 
(1807) 20 Mad. 266, 24 I.A. 118 ; Raja 
Setrucherla v. Raja Setrucherla (1899) 22 
Mad. 470, 26 I.A. 167; OajapatM v. 
Gajapathi (1870) 13 M.I. A. 497, 617 ; 
Babaji v. Kashibai (1880) 4 Bom. 157 ; 
Ananta v. Damodhar (1889) 13 Bom. 25; 
Tc) Protap v. Champa (1886) 12 Cnl. 96 ; 
Sarada v. Umakanta (1923) 50 Cnl. 370, 
392, 77 l.C. 450, (*23) A.C. 485 ; Adi Deo 
. Dukharan (1883) 5 All. 532 ; Raghubir 
V. Moti Kunwar (1913) 35 All. 41, 17 l.C. 
760 1P.C.1. 
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8ub-s. (4)]. A partition, if otherwise genuine, will sever the S. 
joint status even if the motive is to defeat the claims of 
creditors {u). Where a member of the joint family executed 
a sham sale deed in favour of his brother it wa^ held 
that he did not become divided from the family and on his 
death his nephews got the property by survivorship ond his 
creditor could not execute a money-decree against the property 
which so devolved on his nephews (^;). The filing of a suit is 
only evidence but not conclusive evidence of ai. intention to 
separate {w). 

The mere fact, however, that the shares of the coparceners^ 
have been ascertained does not by itself necessarily lead to 
an inference that the family has separated. There may be 
reasons other than a contemplated immediate separation for 
ascertaining what the shares of the coparceners on a separation 
would be. To constitute a partition the shares should be 
defined with the intention of an immediate separation (x). 

For an instance where there was no such intention, see 
Poornanandachi v. Gopalasami (1936) 63 I. A. 436, 38 Bom. L.K. 
1247, 164 I.C. 26, (’36) A.P. 281, and sec. 327 ( 3 ). ^ 


(2) An agreement to separate is not required by law to 
be in writing {y). If it is in writing, and clearly indicates on 
the face of it an intention to separate and hold the property 
in defined shares as separate owners, no evidence is admissible 
of the subsequent acts of the parties to alter or control its legal 
eifect [z). But where the agreement is not in writing, or, 
where it is in writing, but does not declare on the face of it 
what the intention of the parties was, evidence of subsequent 
conduct of the parties becomes very material in order to 
determine whether there was a partition or not (a). This 
subject is further explained in the next section in another form. 


(m) Kuppan CheUiar v, Masa Goundan (1937) 
Mad. 1004, 169 I.C. 400 (’37) A.M. 424. 

(v) Merla Hamanna v. Chelikani Japannadha 

Rao (1942) Mad. 886, 195 I.C. 1, 08 I.A. 
75 (’42) A.PC. 48. 

(w) Joala Prasad Singh v. Mst. Chanderjot 

Kuer (1938) 17 Pat. 430, 175 I.C. 783, 
(’38) A.P. 278. 

(x) Palani Ammal v. Muthiuenkatacharla (1925) 

62 I.A. 83, 86, 48 Mad. 254, 267-268, 87 
I.C. 333, (’25) A.PC. 49 ; Ramabadrn v. 
Oopalaswami{19til) 54 Mad. 269, 129 I.C. 
801, (’31) A.M. 404. 

(y) Rewun Penad v. Radha Beely (1846) 4 M. I. 

A. 137, 168 ; Budha Mai v. Bhagwan Das 
(1891) 18 Cal. 802 (P.C.] ; (1909) 31 All. 
412, 422-423, 36 I.A. 71, 3 I.C 196, 


supra: Alamsiu v. Balu (1920) 43 Mad. 
849, 26 I.C. 455, (’15) A.M. 103. 

(?) Balkishen Das v. Ram Narain (1903) 30 Cal. 
738, 752, 30 I.A. 139 [case of au un- 
ambiguous ifiramamah ] ; Jai Narain v. 
Baijinath (1928) 50 All. 615, 108 I.C. 449, 
(’28) A. A. 419 ; llira Singh v. Mst. 
Mangfan (1928) 9 Lab. 324, i06 I.C. 877, 
(’28) A.L. 122. 

(o) Doorga Persad Kundun (1874) 13 Deng. 
L.R. 235, 239-240, 1 I.A. 55 (case of an 
ambiguous ikrarnamah ] ; Rom Pershad 
V. Lakhpaii{\WZ) 30 Cal. 231, 2.53, 30 I A. 
1, 10 (case of an ambigujus decree) 
Chowdhrv Oanesh Dutt v. Jewach (1904) 
31 Cal. 262, 270, 31 I.A. 10 (case Mhere 
there was no writing). 
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I. Illuslration. 

327 A joint Hindu family consisting of six members is entitled to a moiety of certain 
villages and to three other properties, namely, x, y and z. All the six members execute 
a deed whereby they divide the three properties, x, y and z, by metes and bounds into 
six parts, each taking one-sixth. As to the moiety belonging to the family in the said 
villages, the deed says : “ But inasmuch as it is not convenient to divide now [that 

is, to divide by metes and bounds] our moiety of the villages, we shall divide every year 
in six shares the produce of them and enjoy it, after deducting the Sirkar’s kist and 
charges on the villages.” The deed concludes with the words “wo have henceforward 
no interest \n each other's effects and debts except friendship between us.” The question 
is whether the deed operates as a partition of the family’s interests in the villages, regard 
being had to the fa^t that there was no division of the villages by metes and bounds. 
The answer is that it does, as the effect of the deed is — using the language of the English 
I..aw meiely by way of illustration — that the joint tenancy is severed and converted 
into a tenancy in common. In delivering the judgment of the .Judicial Committee, 
Lord Westbury said : “Then, if there be a conversion of the joint tenancy of an un- 
divided family into a tenancy in common of the membeni of that undivided family, the 
undivided family becomes a divided family with reference to the property that is the 
subject of that agreement, and that i.s a separation in interest and in right, although not 
immediately followed by a de facto actual division of the subject-matter. This may at 
any time bo claimed by virtue of the separate right .... Wo find therefore a clear 
intention to subject the whole of the property to a division of interest, although it was not 
imiiK'diatoly to be perfected by an actual partition. It [the deed] operated in law as a 
conversion of tho character of the property and an alteration of the title of the family, 
converting it from a joint to separate ownership, and we think the conclusion of law is 
corn'ot, viz., that that is sufficient to make a divided family, and to make a divided 
p()ss(‘ssion of what was previously undivided, without the necessity of its being carried 
out into an actual partition of tho subject-matter” : Appovier v. Rama Subba Aiyan 
(ISiU)) 11 M.I.A. 75. [It is enough to constitute a partition that there should bo a 
divi.sion of title * it i.s not neces.sary that there should be an actual division of the propertf/]. 

Registrahon.-- A more agrei'inent to divide docs not require registration. But if 
the writing itself effects a division it must be registered (6). Whore the plaintiff alleged that 
all tlu- family properties were divided except one item and the defendant denied the 
partition, it wa.s lu'ld that an unregistered document ovidonciiig tho partition may be used 
for tlio limited and collateral purpose of showing that the subsequent division of the 
properties ullotteil to the defendant’s branch was in pursuance of the original intention 
to divide (c). 


327. Evidence of partition and burden of proof.— This 
branch of the subject may be divided into four parts ; — 

1- Tlie direst case is where the members of a 
joint family divide the joint property by metes and bounds, 
and each member is in separate possession and enjoyment of 
the share allotted to him on partition. 

2. The next case is of the kind dealt with by the Privy 
Council in Appovier v. Rama Sutba Aiyan (d), that is, the 


(h) Rajanyam v. Rajanyam (1923) 46 Mad. 373, 
f)() l.A. 134, 69 I.r. 123, ('22) A.PC. 266 ; 
Ctihotalal v. Bai Mahahore (1017) 41 Bom 
466, 40 I.C. 83, (’17) A.B. 206. 


(c) Ganpat v. Naindeo (1942) Nag. 73, 196 I C 
278, (’41) A.N. 207. 

id) (1866) 11 M.I.A. 75. 
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case where the coparceners, with a view to partition execute 
a writing whereby they agree to hold the joint property in 
defined shares as separate owners. Such a writing operates in 
law as a partition though the property is not physically 
divided. This is a case where the agreement declares on the 
face of it the intention of the parties to hold the joint ijroperty 
as separate owners, and no evidence is admissible of the 
subsequent acts of the parties to control or alter the legal 
effects of the document [s. 326, sub-s. (f )]. 


3. The third case is of the kind dealt with by the Privy 
Council in Doorga Persad v. Kundun (e), that is, the case where 
the agreement is in writing, but the document does not declare 
on the face of it the intention of the parties to hold the joint 
property as separate owners. In such a case, when the question 
arises as to whether the document operates as a partition, the 
intention of the parties is to be inferred from (1) the document 
and from (2) their subsequent acts (/) [s. 326, sub-s. {2)]. 
Where an instrument of partition after giving one member his 
share provides that the rest of the property is to be divided 
in a particular manner and that the remaining members should 
live like an ordinary undivided family subject to survivorship, 
it was held by the Privy Council that there was no partition 
between the other members {g). 


4. The last case is of the kind dealt with by the Privy 
Council in Ganesh Dull v. Jewach (A), that is, the case where 
there is no writing at all. In such a case, when the question 
arises as to whether there has been a partition or not, the 
intention of the parties as to separation can only be inferred 
from their acts. In Ganesh Dutfs case, a Hindu widow 
alleging that her husband B has separated from his three 
brothers in Fasli 1295 brought a suit against them to recover 
her husband’s share in the family property as his heir. The' 
defence was that B died joint and undivided. The Privy 
Council held that there was a partition as evidenced by the 
following five facts : (1) payment of revenue of certain villages 
belonging to the family, one-fourth in the name of B 
and three-fourths in the names of his three brothers ; (2) 


(e) (1873) 13 Beng. L.R. 235, 1 I.A. 65. 

(/) Doorga Pertad v. Kundun (1873) 13 Beng. 
L.R. 235, 239, 1 I.A. 55. 

(g) Poornanandachi v. Oopalasami Odayar 
(1936) 63 I.A. 436, 38 Bom. L.R. 1247, 


164 I. C. 26, (’30) A.PC. 281. 

(A) (1904) 31 Cal. 262, 31 I.A. 10 ; Durga v. lal 
Bahadur (1929) 4 Luck. 138, 112 I.C. 387. 
(’28) A.O. 509. See also Budha Mai v. 
Bhagmn Das (1891) 18 Cal. 802 (P.C.J. 


S. 327 
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crediting to B in Fasli 1295 one-fourth of a share of Ks. 35,000 
recovered by the family under a decree and three-fourths to 
the three brothers ; (3) payment of rent by a lessee of a factory 
belonging to the family as to one-fourth to B and as to three- 
fourths to the three brothers ; (4) purchase in Fasli 1295 by 
the four brothers of an estate in their names in equal shires ; 
and (5) a suit instituted after B’s death by one of his brothers 
as the adopted son and heir of B to recover a debt due to the 
family ; as to this last fact it is to be observed that if B had 
died undivided, the suit would have been brought by the 
surviving brothers and the adopted son as coparceners. 

In the above case it was also contended on behalf of B’s 
widow that B had become separate from his brother in food 
and worship in Fasli 1295, and that that fact was of itself 
conclusive proof of partition. As to this contention their 
Lordships said : Cesser of commensality is an, element which 
may properly be considered in determining the question 
whether there has been a partition of joint family property, 
but it is not conclusive. It is therefore necessary to consider 
whether the evidence in other respects supports or negatives 
the theory that the cesser in this case was adopted with a view 
to partition in the legal sense of the word.” Their Lordships 
then proceeded to examine the other evidence in the case, and 
came to the conclusion that the five facts mentioned above 
supported the theory that the cesser was adopted with a view 
to partition. 

Cesser of commensality it is stated above, is not a 
conclusion proof of partition ; the reason is that a member 
may become separate in food and residence merely for his 
convenience (i). Separate residence of the members of the 
joint family in different places where they are in service does 
' not show separation [j ). Similarly, there are other acts which, 
though standing by themselves, are not conclusive proof of 
partition, yet may lead to that conclusion in conjunction with 
other facts. They are separate occupation of portions of the 
joint property (k), division of the income of the joint property (1), 
definement of shares in the joint property in the Ke venue or 


(0 Remin Penad, v. lladha Bedy (1846) 4 M.T. 
A. 137, 168 ; Amindet v. Khedoo Lai (lii72) 
14 M.l.A. 412, 422 ; Suraj Narain v. Iqbal 
yarain (1913) 35 All. 80. 40 I.A. 40. 
18 I.C. 30 [difTerence In reli«iou3 opinions’. 
ij) Mohanlal v. Ram Dayal (1941) 16 Luck. 


708, 194I.C. 61,C4l)A.O.S31. 

{k) Runjeet Sinqh v. Gujrat Singh (1873) 1 I.A. 
9 ; Murari v. Mukund {IS91) 15 Bom. 201. 

il) Sonattm v. Juggatsoendree (1859) 8 M.l.A. 
66 , 86 . 
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Land Registration records (m), etc. The mere fact that the 
shares of the coparceners have been ascertained does not by 
itself necessarily lead to an inference that the family had 
separated. There may be reasons other than a contemplated 
immediate separation for ascertaining what the shares of the 
coparceners on a separation would be ” (n). The burden 
however, of proving that the family continued to be joint in 
such a case lies on the person alleging it (o). 


328. Partial partition, -(i) A partition between copar- 
ceners may be partial either in respect of the property or in 
respect of the persons making it (p). 

{2) Partial as to property. — It is open to the members 
of a joint family to make a division and severance of interest 
in respect of a part of the joint estate, while retaining their 
status as a joint family and holding the rest as the properties 
of a joint and undivided family ” ( 5 '). But where there is 
evidence to show that the parties intended to sever^ then the 
joint family status is put an end to, and with regard to any 
portion of the property which remained undivided the presump- 
tion would be that the members of the family would hold it as 
tenants-in-common unless and until a special agreement to 
hold as joint tenants is proved (r). When a partition is 
admitted or proved, the presumption is that all the property 
was divided and a person alleging that family property, in the 
exclusive possession of one of the members after the partition, 
is joint and is liable to be partitioned, lias to prove his case (s). 

(5) Partial as to the persons separating . — ^Just as a 
partition may be partial as regards the property, so it may be 
partial as regards the persons separating. This case arises 
when there is no general partition amongst all the members of 
the family. 


(m) Gajendar v. t>ardar Sinqh ( 1896) 18 All. 176 ; 

Ram Pershad v, Lakhpati (1903) 30 Cal. 
231, 30 I. A. 1 ; Parbali v. Naunihal Singh 
(1909) 31 All. 412, 36 I. A. 71, 3 I.C. 195; 
Nageshar v. Ganesha (1920) 47 l.A. 57, 
42 All. 368, 56 I.C. 806, ('20) A.PC. 46 ; 
Must. Bhagwani v. Mohan (1925) 29 
C.W.N. 1037, 88 I.C. 385, (’25) A.PC. 132. 

(n) Palani Ammil v. Muthumikataeharla (1925) 

52 I.A. 83, 85, 48 Mad. 254, 257, 87 
I.C. 833, (’25) A.PC. 49. 

io) Beti V. Sikhdar Singh (1928) 50 All. 180, 
108 I.C. 721, (’28) A. A. 89. 

(p) Rewan Persad v. Radha Beeby (1846) 4 M.I. 
A. 137, 168 ; ApproHer v. Rama Sabba 
Aiyan (1806) 11 M.I. A, 75, 90 ; Muthusami 

14 


V. Nallakulantha (1895) 18 Mad. 418; 
Sudarsanam v. Narasimhulu (1902) 25 
Mad. 149-197. 

(v) Ramalinga v. Narayana (1922) 49 l.A. 168. 

45 Mad. 489, 68 I.C. 451, (’22) A.PC. 201. 
(/■) Daqadu V. Sakhubai (1923) 47 Bom. 773, 73 
I.C. 369, (’24) A.B. 31, dissentinj? from 
Goi'rishankar v. Almurain 18 Bom. 

611 ; Martand v. Radhabai (WdO) 54 Bom. 
616, 127 I.C. 510, (’31) A.B. 97; Beni 
Pershad v. Must. Gurdevi (1923) 4 Lah, 
252, 73 I.C. 894, (’23) A.L. 497. 

(») Kumarappa Cheltiar v. Acaikalam Chetty 
(1932) 55 Mad. 483, 137 I.C. 616, (’32) 
A.M. 207. 


Ss. 

327, 328 
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S. 328 Sevaralion of one coparcener.— one coparcener 

separates from the others, the question arises whether the 
latter are to he deemed to be joint or reunited or separate. 
This distinction is important, for the devolution of the estate 
of a Hindu is governed by different rales according as he was 
joint, reunited, or separate. The view taken in the earlier 
Calcutta cases was that the separation of one member was 
a separation (/f all, but as regards the non-separating members 
the presumption was that they had reunited immediately after 
the separation (/). On the other hand, the view taken in some 
of the later Calcutta cases (u), and also in some Madras 
cases (c), was that when one coparcener separated from the 
others, the presumption was that tlie latter remained joint 
as before. Since then there have been several important 
pronouncements by the Judicial Committee. The result of the 
decisions may be stated as follows : — 

(1) The general principle is that every Hindu family is 
presumed to be joint unless the contrary is proved. This 
presumption, however, does not continue after one member 
has separated from the others. As observed by the Judicial 
Committee, “ There is no presumption when one coparcener 
separates from the others, that the latter remain united. • • • • • 
An agreement amongst the remaining members of a joint 
family to remain united or to reunite must be proved like any 
other fact ” (?r). It is open to the non-separating members to 
remain joint and to enjoy as members of a joint family what 
remained of the joint family property after such a partition. 
No express agreement is necessary for this purpose. The 
intention to remain joint may be inferred from the way in 
which their family business was carried on after their former 
coparcener had separated from them (a;), or it may be inferred 


(t) Jtnidiibrhundcr v. lirnodheharru (1863) I 
Hvdo 214, Kfshub I{ai,i\ yand Kishore 
(186y) 11 W.R. 308 ; I^etntnbur v. Iivrmh 
Chunder 1.") W.ll 200 

(w) I'ptndra v (iopfnialh (1883) 0 Cnl 817, 
lUita V Chintamnni (1886^ 12 t'ul. 262. 

(t) Sitdaninnam v. yani'nin'inlH (1002) 2.") 

JIad. 140. l.'i? ; lUiHijunatha v yammna- 
.'•ami (11*08) 31 Mad 482. Itnuaii.mmi \ 
Sundarajulii (1016) 31 Mad. L J, 472, 35 
I.C. 52, (’17) A.M. 722. 

( ') Balabux V. Kukhmabai {im) 30 1 A. 130, 
137, 30 Cal. 725 [brothers] , Jath v. Ban- 
'can Lai (1923) 50 I. A. 192, 4 Lah 350, 
74 I C, 462. (’23) A l’(\ 130 [brothers| ; Bal 
Krishna v. Bam Krishna (1931) 58 T.A 
2J(t .'..3 All 300. 132 I (’ 613. (’31) A.1‘C. 


136 [brothers] ; Babanna v. Parnva (1926) 
f)0 Bom. 815, 100 1 C. 147, (’26) A.B. 68 
[brothers] , Bhimubai v. Gnninalhgmda 
(1028)30 Bom. L.11.859, 114 I.C. 392, (’28) 
A.B 307; Martand v. Badhabai (1930) 
54 Bora. 616. 127 I.C. 510. (’31) A.B. 97 
[brothers]. The decision to the contrary 
in the following cases do not seem to be 
correct : — Sarju Prasad v. Nand Gojial 
(1927) 2 Luck. 691, 104 I.C. 315, (’27) 
A.e. 815 ; Musam.mat Menda Knar v. 
Mirtnnjai Baksh (1928) 3 Luck. 220, 105 
I.C. 337, (’27) A.O. 489 ; Ramchandra v. 
Tukaram (1921) 45 Bom. 914, 61 I.C. 761, 
(’21) A.B. 276. 

a) Palani Ammal v. Muthnienkatacharla (1925) 
.52 I. A. 83, 48 Mad. 254, 87 I.C. 333, 
(’25) A.P(’. 49. 
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from other conduct indicating such an intention {y). Thus if 
one brother separates from the other brothers, there is no 
presumption that the latter remain united. It is a question 
of intention which must be proved like any other fact. For 
an instance where under an instrument of partition one 
member separated from the family and yet th was no 
severance of the family, see sec. 327 (3). 

(2) When there has been a separation between the 
members of a joint family, there is no presumption that there 
was a separation between one of the members and his descend- 
ants. Thus if two brothers A and B separate, there is no 
presumption that there was a separation between A and his 
sons, or a separation between B and his sons (z). 

(3) A Hindu father may separate from his sons, and 
the sons may remain joint or he may separate from his 
sons by one wife, and remain joint with his sons by another 
wife. Here again, it is conceived, it is a question of their 
intention to remain joint which muvst be proved like any other 
fact (a). 

(4) Where in a suit a decree is passed for partition, and 
the question arises whether the separation effected by the 
decree was only a separation of the plaintiff from his 
coparceners or was a separation of all the members of the joint 
family from each other, the decree alone should be looked at 
to determine that question. It is the decree alone which can 
be evidence of what was decreed (6). 


The following are the leading Privy Council cases in their chronological order : — ■ 

(a) Ram Pershad Rivgh v. Lakhpati Koer (1903) 30 I.A. 1, 30 Cal. 231.— In this 
case Sir Andrew' Scoble, in delivering the judgment of the Board, said : “It was contended 
on behalf of the appellants in the present case that although the decree in the suit of 
1868 may have effected a separation (pwiid Tundan and Tukan, it left the plaintiffs 
united inter se ; and that this might have been the legal effect of the decree is undeniable. 
But here, again, the conduct of the parties must bo looked at in order to arrive at what 
constitutes the true tost of partition of property according to Hindu law, namely, the 
intention of the members of the family to become separate owners.” 

(b) Balabvx v. Rvkhmabai (1903) 30 I.A. 130, 137, .30 Cal. 725.— In this case three 
brothers, G, K and L, owned a shop which had been founded by their father. In 1870 K 
separated from his brothers, took out his share amounting to about Rs. 11,000 and 


iy) Ram Pershad Singh v. lakhpati Koer (li)0.3) 

30 I.A. 1, .30 Cal. 231. 

(z) Hari Baksh v. Babu Lai (1924) 51 I.A. 163, 

5 Lah. 92, 83 I.C. 418, (’24) A.PC. 126 ; 
Deputy Commissioner v. Sheo Nath (1927) I 
2 Luck. 459, 100 I.C. 689, (’27) A.O. 149. 1 


(а) But see Sengoda v. Muihv (1924) 47 Mad. 

567, 78 I.C. 927, (’24) A.M. 627. 

(б) Palani Anmal v. A'.’iithuvenkatacharla 

(1925) 52 I.A. 83, 87, 48 Mad. 254, 259, 
87 I.C. 333, (’24) A.PC. 49 ; Ram Pershad 
V. Lakhpati (1903) 30 I.A. 1, 10, 30 Cal. 
231, 253. 


S.328 
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S 328 a .',hop of his o;vi;. In IS94 L’s son sued G’s nidow for possession of prope^y 

held by her as belonging to her husband, alh*ging that G and L had continue join 
K's separation, and that on (r ”3 de-ath ho became entitled to the property by survivorship. 
The widow denied that her husband continued joint with G. It was held that A having 
udmitto(Uy separated Jiim.self in 1870, the burden lay on the plaintiff to prove that there 
had been an 'agreement after A’s separation between 0 and L to remain united or to 
reunite, and that no such agreement having been proved, the plaintiff was not entitled 
to succeed. Loid Dave}', in delivering the judgment of the Board, said : “ It appears 

to their Lordships that tluu-o is no presumption, when one coparcener separates from 
the (jthers, that tlie latte^r remain united. . . Their Lordships think that an agree- 

merit amongst the remaining members of a joint family to remain united or to reunite 
must bo proved like any other fact.” It was held that K having separated himself in 
1870 and no agreement between G and L to remain united or to reunite having been 
proved, G and L must bo d(!emed to have separated. The above observations were 
<-x plained in case (f) below. 

(e) Balkrishen Das v. Jiam Narain Sahu (1903) 30 LA. 139, 30 Cal. 738. In the 
< use a joint family consisted of four cousin-'^. The cousins entered into an agreement 
which stated that defined shares in the whole joint family property had been allotted to 
the several coparceners. The agreement also gave them liberty either to live together 
or to .separate their own busiiK'ss. It was hdd that the agreement defining the .sharer 
cffc( t(*d a partition in estate, and that evidence of some of the coparceners having 
continued to enjoy their .shares in common would not affect the tenure of the property 
or their interest in it. It was also held that the clause giving the parties the option of 
being joint or separate w'as not inconsistent with a separation in estate. 

(d) Jatli v. Bamcari Lai (1923) 50 I.A. 192, 4 Lah. 350, 74 I.C. 462, (’23) A.PC. 
136 , — In this case a joint family consisted of four brothers. The brothers executed a 
deed by w’hich the joint family property was described as divided between them, and one 
of them was finally paid out. Thereafter the family business was carried ‘on by the 
three remaining brothers, and the profits of the business were carried itj equal shares to 
thiir separate accounts. In subsequent proceedings the question arose whether the 
itunaining three brothers wore joint or separate. It was held that the deed coupled with 
the mode in which the accounts were kept showed that the remaining three brothers 
had ceased to be coparceners. 

(c) Hari Baksh v. Babn Lai (1924) 51 I.A. 163, 5 Lah. 92, 83 I.C. 418, (’24) A.PC. 
126. — In this case the Judicial Committee held that the fact of a separation having been 
effected between brothers raises no presumption that there was a separation of the joint 
family constituted by one of the brothers and his descendants. Thus if a joint family 
consists of two brothers A and B, and each brother has a son, and A and B separate 
there is no jirosumption that the separation between A and B involves necessarily a 
separation between A and his son or between B and his son. To hold otherwise “ would 
be introducing a novel principle into the law of joint Hindu families governed by the 
law of the Mitakshara.” 

({) Palani Amtnal v. Muthuvenkatacharla (1925) 62 I.A. 83, 48 Mad. 254, 87 I.C. 
333, (’25) A.PC. 49.*— In this case their Lordships of the Privy Council observed as 
follows; — ” It is also now beyond doubt that a member of such a joint family [that is, 
Mitakshara family] can separate himself from the other members of the joint family 
and is on separation entitled to have his share in the property of the joint family 
ascertained and partitioned off for him, and that the remaining coparceners, without 
any special agreement amongst themselics, may continue to be coparceners and to enjoy as 
members of a joint family what remained after such a partition of the family property. 
That the remaining members continued to be joint may, if disputed, be inferred from 
the way in which their family business was carried on after their previous coparcener 
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had separated from them. It is also quite clear that if a joint Hindu family separates, 
the family or any members of it may agree to reunite as a joint Hindu family, but such a 
reuniting is for obvious reasons, which would apply in many < asos under the law of the 
Mitakshara, of very raro occurronce, and whoa it happens it must bo strictly proved as 
any other disputed fact is strictly proved. The leading authority for that last proposi- 
tion is Balabux Ladhuram v. Bukbnabai (c).” 

(g) Bal Krishna v. Ram Krishna (1931) 68 I.A. 220, 63 All. 300, 132 I.C. 613, (’31) 
A.PC. 163 — This was a case of partition between brothers. In this c ' the previous 
rulings of the Judicial Committeo wore again considered, and their result was 
summarized as follows : The general principle undoubtedly is that every Hindu family 

is presumed to be joint unless the contrary is proved. If it is estabi 'shcd that one member 
has separated, does the prosumj)tion continue with reiVrence to the others ? The decisions 
of this Board show that it docs not [see cases (b) and (d) above]. But it is 
equally clear on these decisions that the other members of the family may remain 
joint ; it is, again, their Lordships think, a question of their intention, which must no 
doubt be proved.” 

(5) In a suit for partition which proceeds to a decree 
which was made, the decree for a partition is the evidence to 
show whether the separation was only a separation of the 
plaintifE from his coparceners or was a separation of all the 
members of the joint family from each other (d). 

(6) A renunciation by a member of his interest in the 
family property stands on a difierent footing altogether from 
the case where one member receives his share in the property 
and separates from the other members {e) [s. 264]. In the 
former case, the other members continue joint as before. 

(7) It has been laid down in some cases that where a 
partial partition is proved, the presumption is that there has 
been a complete partition both as to parties and property (/). 
Eecent pronouncements of the Judicial Committee show that 
there is no such general presumption (g). 

(8) Though a partition may be partial by mutual 
agreement of parties, no coparcener can by suit enforce a partial 
partition against the other coparceners. The suit must be 
one for a complete partition [s. 333], 

329. Partition by decree of Court. — There are some 
decisions which lend colour to the view that where a suit is 
brought for partition, there is no partition or severance of 

397, (1937) Mad. 1, 38 Bern. L.ll. 1238, 
164 I.C. 1, (’36) A.PC. 264. 

(/) VaidyMiatha v. Aiyasamy (1909) 32 Mad. 
191, 1 I.C. 408 ; Awinciibf i V. JJari (1911) 
35 Bom. 293, 10 T.C. 911 ; Ramchandra v. 
Tukaram (1921) 45 Bom. 914, 61 I.C. 761, 
(’21) A.B. 276, 

(g) Babanm v. Param (1920) 50 Bom. 815, 
829, 100 I.C. 147, (’27) A.B. 68. 


(<J) (1903) 30 I.A. 130, 80 Cal. 725, 

{d) Palani Ammal v. Muthavenkatacharla (1925) 
52 LA- 83, 48 Mad. 254, 87 I.C. 333, (’25) 
A.PC. 49. 

(e) Sudarsanam v. Narasimhulu (1902) 25 Mad. 
149, 156 ; Parsoiam Das v, Jagannath 
(1919) 41 All. 301, 50 I.C. 357, ('19) A.A. 
381 : Alluri Venkatapathi Raju v. D. 
Venkatanarasimha Raju (1930) 63 I.A. 


Ss. 

328,329 
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Ss. the joint status until a decree is passed in the suit declaring 
329,330 rights of the parties interested in the joint family 
property {h). But this view is no longer tenable ; for, as held 
by the Judicial Committee in recent cases, the very institution 
of a suit for partition operates as a partition [except in the 
case of a minor’s suit — s. 325 (1) (ii)], though a decree may be 
necessary for working out the results of the severance and for 
allotting definite shares [s. 325]. Where a decree for partition 
is passed, the decree is evidence to show whether the 
separation was only a separation of the plaintiff from his 
coparceners or was a separation of all the members of the 
joint family from each other. ‘‘ It is the decree alone which 
can be evidence of what was decreed ” (i). See S. 325 (2). 

Although a suit docs not in terms sock a partition, yet if it indicates a distinct 
intention to obtain a separation in estate, and the decree gives effect to that intention 
such decree fnay, it is .submitted, the very institution of the suit] effects a partition as 
regards the joint title (j). 

As to decrees in suits for partition, see Code of Civil Procedure, 1908, sec. 51, and 
0. 20, r. 18. 

Suits for partition of Mahals in the United Provinces must be instituted in the 
Revenue Courts. See the United Provinces Land Revenue Act, 1901. 

Births and deaths ])ending suit. 

330, Births and deaths pending suit for partition. The 
iustitutioii of a suit for partition by a member of the joint 
family effects a severance of the joint status of the family. 
His share, therefore, is not liable to be diminished by the 
birth of another moinber of the family subsequent to the 
date of the suit, as the latter is not to be counted for a share, 
Nor is it augmented by the deatli of any of the members 
subsequent to that date as his share will pass to his heirs (k). 

It is different, however, where the suit is brought by a 
minor, whether as a sole plaintiff or as a co-plaintiff with an adult 
eoparciuier. According to the Madras and Bombay High Courts, 
the mere institution of such a suit does not effect a severance of 
the joint status, but if a decree is passed in the suit, the parti- 
tion dates from the date of the suit [s. 325 {!) (ii)]. The result 

(A) See Chuhmbtjrnm v. Unuri Suchmr '1 52 I.A. 83, 87, 48 Mad. 254, 259, 87I.C. 

Mad. 83, 0 I.A. 177 ; Kitrn PerUiiui v , 333, ('24) A. PC. 49. (1903) 30 Cal. 231, 

Lnkhixiti (1903) 30 Cal 231, 30 1 A 1 . 253, 30 I.A. 1, 10, supra. 

.Sabfxiraya v. Mamka (1896) 19 M.ad .31.5 , (j) Joy yarain v. Ginsh Chunder (1879) 4 Cal. 

TAJkhman v yaroyan (1900) 24 Pom 434, 5 I.A. 228. 

182 Mdhadev \. Oori mi {VMl) lUnn. (k) Girja Bai \\ Hadnshir (m^) 43 I.A. 151, 

550. 16 I.C. 991 ; Thandayiithapatn \ 43 Cal. 1031, 37 I.C. 321, (’16) A. PC. 

Baghunathii (1912) 35 Mad 239, 10 I C 104 ; Sayed Kasam v. Jorawar Singh 

, , „ . ' U922) 49 I.A. 358, 50 Cal. 84, 68 I.C. 

(») Palam Ammo 1 V. M\if hurenka facia rk (1025) > 573, (’23) A PC 353 
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is that if a decree is passed^ the minor’s share will not decrease 
by the birth of a member subsequent to the date of the suit ; 
nor will it increase by the subsequent death of a member. 
But if the Court refuses to decree separation as regards the 
minor, the minor’s share will increase by subsequent deaths (i). 
According to the Patna High Court, the mere institution of a 
suit by a minor effects a severance of the joint status as much as 
a suit by an adult [s. 325 (i) (ii)]. His share, therefore, is 
not diminished by subsequent births nor is it increased by 
subsequent deaths (m). 

See the undermentioned case («) where the question was left open. 

331. Death of a coparcener pending suit for partition.— 

'iliis section is 7ioiv amalgamated with sec. 330. 

332. Death of a female entitled to a share pending suit for 
partition.— The share allotted to a female on partition is 
not her stridhana [s. 128]. Therefore if such female dies before 
the final decree though after the preliminary decree, her share 
remains an integral part of the estate available for division 
among the male members of the family (o), including those 
born after the suit but before her death (p). 


Suit for partition. 

333. Suit for partition : parties to the suit : what property 
it should comprise. — Any one of several members of a 
joint family is entitled to require partition of joint family 
property, and his demand to that effect, if not complied with, 
can be enforced by suit (q). The following are the leading 
points to be noted in connection with a suit for partition : — 

(1) Who maij sue for partition , — Subject to the provisions 
of sections 307 and 308 every coparcener and every purchaser 
of the interest of a coparcener is entitled to institute a suit 
for partition. 

A suit by a coparcener excluded from coparcenary property to enforce his right to 
share therein must be brought within 12 years from the date when the exclusion becomes 
known to him : The Indian Limitation Act, 1908, Sch. I, art. 127. See s. 235 (3a). 


(/) Ganapathy v. Subra mania m (1920) 52 Mad. 
845, 122 I.C. 1C7, (’29) A.M. 738 ; Ram 
Singh V. Fakira (1929) Bom. 256. 

(m^ Krishna Lai v. Nande^hwar (1919)4 Pat. 

L.J. 38, 46-48, 44 I.C. 146, (’18) A.P. 91. 
in) Palaniappa v. Alayan (1921) 48 I. A. 539, 
542. 543, 44 Mad. 740, 743, 64 I.C. 439, 
(’22) A.rC. 228. 


(o) Sheo Dayal v. Judoonath (1868) 9 W.R. 61 ; 
Raoji V. Anant (1918) 42 Bom. 535, 46 
I.C. 750, (’18) A.B. 175. 

(r>) Krishna Lai v. Nandeshwar (1919) 4 Pat. 

L.J. 38, 48-49, 44 I.C. 146, (’18) A.P. 91. 
(q) Madho Farshad v. Mekrban Singh (1890) 
17 T.A. 194, 18 Cal. 157, 161. 


Ss. 

330.333 
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S. 333 (2) Parties to suit.-~{ix) The plaintiff in a partition suit 

should implead as defendants: — 

(i) the heads of all branches (r) ; 

(ii) females who are entitled to a share on partition, 
that is, the wife, mother, and father’s mother 
[ss. 315-317] ; 

(iii) the purchaser of a portion of the plaintiff’s share, 
the plaintiff himself being a coparcener ; 

(iv) if the plaintiff himseff is a purchaser from a 
coparcener, his alienor. 

The above are necessary parties and if any of them is not 
joined, the suit is liable to be dismissed. 

(b) It is desirable that the following persons should be 
made parties ; though not necessary parties, they are proper 
parties to such a suit ; 

(i) a mortgagee with possession of the family property 
or of the undivided interest of a coparcener {s ) ; 

(ii) simple mortgagees of specific items of the family 
property (.s) ; 

(iii) purchaser of the undivided interest of a copar- 
cener (s) ; 

(i\) persons entitled to provision for their maintenance 
and marriage, that is, widows, daughters, sisters, 
and such like, and disqualified heirs ; 

( v) any person entitled to maintenance from the family (t). 

The ])laiTitiff may also implead any other coparcener or 

any person interested in the family property such as a mortgagee 
or a lesse(‘. Such a person may himself apply and be made a 
party. 

Illudtralions. 

(1) If A has two soil'- and S,^ and grandsons by and in a suit for partition 
by Nj against A and the grandsons are not necessary parties, though they may be 
proper parties (//). 

(2) Where the suit is not for partition between all the coparconora inter se but 
only between tlio two branches of the familie.s, the heads of each branch are the only 
necessary parties (e). 


(r) Pahaladh v. Jjichmuiihvtty {18ti9) 12 W. 11. 
256 ; Diqambor v. Dhanraj (11)22) 1 Pat. 
361, 67 1. 1’. 156, (’22) A. P. 96. 
i$) Sadu V. lUnn (1892) 16 Bom. 608 ; Duri v. 
Tadepatri (1910) 33 Mad. 246, 4 I.C. 
392. Sco Code of Civil Procedure, 0. 1, 
r. 10. 

(1) Sadu V. /faM»(1892) 10 Ikun. 603 ; Jotxram 


Ekoba V. Ramachendra Trimbak (1941) 
Bom. 633, 197 I.C. 788, (*41) A.B. 382. 
See Code of Civil Procedure, 0. 1, r. 10. 

(m) Digambar v. Dhanraj (1922) 1 Pat. 361, 67 
I.C. 156, (’22) A.P. 96. 

(e) Bishambhar Das v. Kanshi Prasad (1932) 13 
Lah. 483, 141 I.C. 45. (’32) A.L. 641. 
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(3) Property to be mnprisei in a suit for partition . — A S. 

suit for partition may be instituted — 

(i) by a coparcener against the other coparceners ; 

(ii) by the purchaser of the interest of a coparcener 
against his vendor and the other coparceji'U’s ; 

(iii) against the purchaser of the interest of a coparcener 
by the other coparceners ; 

(iv) by the purchaser of the interest of a coparcener 
in one of the several joint family properties against 
the purchaser of the interest of the other coparceners 
in the same property. 

Whether a suit for partition should comprise all the joint 
family property, or whether it can be brought in respect of a 
portion only of the property, in other words, whether the suit 
should be one for general partitmi, or whether it can be one 
for a partial partition only, depends upon who the parties to 
the suit are— 

(i) The general rule is that where a suit for partition is 
brought by a coparcener against the other coparceners, 
it should embrace the whole family property (w) . This 
rule is subject to certain qualifications. Thus where a 
portion of the property is not available for actual 
partition (x) as being in the possession of a mort- 
gagee (y), or where it is held jointly by the family 
with a stranger (z), a separate suit for partition may 
be brought in respect of that portion. Similarly, 
where part of the joint property consists of land 
situated outside the jurisdiction of the Court in which 
the suit for partition is brought, a separate suit may 
be brought in respect of that portion in the Court of 
the place where that portion is situated (a). 

(w) Nanabhai V. Nathabfiai (1870) 7 Bom. K.C. (z) Purushotlam v. Atmara m (18Qd) 23 Bom. 

A.C. 46; Trintbak v. Narain (1874) 11 597; Lachmi v. Janki (1901) 23 All. 216 

Bom.H.C.69 ;&anpatv. Annaji(1890) 23 [where the property was the exclusive 

Bom. 144 ; Bandas v. Prannatk (1888) 12 property of some of the coparceners only]. 

Cal. 666. See Code of CMl Procedure, 

0. 2, rr, 1 aud 2. (a) Subba v. Rama (1867) 3 Ma i. H.C. 376 (see 

(j:) Pattaravy v. Audimuia (1870) 5 Mad. H.C. Code of Civil Procedure, s. 16] ;Pttr»cAan«n 

419. V. Shibchmder (1887) 14 Cal. 835 ; Balaram 

(y) Narayan v. Pandurana (1875) 12 Bom. H.C. v. Ramchandra (1898) 22 Bom. 922 [see 

148; Kristayya v. Narasimham (lOW) ^ cl. 12, Letters Patent!. See also Abdul 

Mad. 608. Karim v. Badrudeen (1905) 28 Mad. 216, 
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Hotchpot. A member of a joint family siiin^ his coparceners 
for partition of family property is bound to bring into 
hotchpot, in order that there may be a complete and 
final partition, all family property that may be in his 
own possession (6), even though it be land situated 
beyond the local limits of the ordinary original juris- 
diction of the Court in which the suit is brought (c), 
provided it is situated within Britisli India {d). 

(ii) The next case is where a coparcener sells his undivided 
interest in one of several properties belonging to the 
coparcenary, and a suit for partition is brought by the 
purchaser of such interest against his vendor and the 
other coparceners. In this case there is a conflict of 
decisions as to whether he can sue for partition of 
that property alone in which he is interested as a 
purchaser, or whether he should bring a suit for a 
general partition of all the family properties. This 
subject is dealt with in sec. 261 (3). 

(iii) The third case is where a coparcener sells his undivided 
interest in one of several properties belonging to the 
coparcenary, and a suit for partition is brought by 
the other coparceners against the purchaser. As to 
the rights of the other coparceners in such a case 
see sec. 261 (3). ' 


(iv) Tlie last case may be put in the form of an illustration. 
A and B are members of a joint family. The family 
property consists of three houses X, Y and Z A 
sells his interest in house X to C. B sells his interest 
m the same house to D. In such a case D can sue C 
for partition of house X, without asking for a parti- 
tion of houses Y and Z. A and 5, no doubt, must 
be joined as defendants ; but the real contest in 
this case is between strangers to the family, namely 
C and D, and there is no reason why such contest 
should not be determined without reference to the 
remaming property of the family (e). 


{f>) Ramlocfmn v, Hvi/hoobur ( 1871 ) l.'> WK i 
III ’ (187Q) 25 W.R.' j 

(c) Uan V. Ganpairav (188.3) 7 Bom 272- 
22 Bom! 


('/) Itamacfiarya v. Anantacharya (1894) 18 
Bom. 389. 

if) Subbarazu v. Venkataratnam (1892) 16 Mad. 
234; Iburamasa v. Thirumalax (1911) 34 
Mad. 269, 7 I.C. 569. 
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Miscellamous. 

334. Conversion and Partition. - Conversion of a member 334-336 
of a joint family to Mahomedanism (/), or to Christianity (g), 

or to any other religion, operates as a severance of the joint 
status as between him and the other members of the family, 
but not as a severance among the other membri's inter se. 

It extinguishes the right of survivorship as between the 
convert and his coparceners. He ceases to be a coparcener 
from the moment of his conversion, ind is entitled to receive 
his share in the joint family property as it stood at the date of 
his conversion (A). 

A member of a joint Hindu family does not by hm conversion forfeit his interest 
in the joint family property. See sec. 97, ill. (a), and the Caste Disabilities Removal 
Act, 1850. 

335. The Partition Act, 1893.— (7) Where in a suit 
for partition, it appears to the Court that a division of the 
property cannot reasonably or conveniently be made, and 
that a sale of the property and distribution of the proceeds 
would be more beneficial lor all the shareholders, the Court 
may, if it thinks fit, on the request of any of such shareholders 
interested individually or collectively to the extent of one 
moiety or upwards, direct a sale of the property and a 
distribution of the proceeds. 

(2) Where a share of a dwelling house belonging to an 
undivided family has been transferred to a person who is not a 
member of the family, it is open to any member of the family 
who is entitled to a share in the dwelling house to buy the 
share of the transferee at a valuation made by the Court. 

This section reproduces the provisions of secs. 2 and 4 of the Partition Act, 1893. 

335A. Covenant to pre-empt.— An agreement between two 
brothers at a partition that if one sharer wishes to sell his 
share in the house or if his share was sold in any other way the 
other sharer would be entitled to buy it at a certain amount is 
not void under section 14 of the Transfer of Property Act and 
is binding on the representative of the party (i). 

VI.-RE-OPENING PARTITION. 

336. Eights of sons.— A partition may be re-opened 
by an after-born son in the circumstances mentioned in ss. 309 


( / ) Gobind v. Abdul (1903) 25 All. 546, 573 ; Ham 
Pergash v. Mussammat Dahan Bibi (1924) 
3 Pat. 152, 78 1.O. 749, (’24) A.P. 420. 

Ig) Khunni Lai v. Gobind (1911) 33 All. 356, 
38 I.A. 87, 10 I.C. 477, on app. from 29 
All. 487; Kulada v. Haripuda (1913) 10 


Cal. 407, 17 I.C. 257. 

(A) Kulada v. Haripada (1913) 40 Cal. 407, 17 
I. C. 257 ; Vella Ven&aiatubbayya v. Vella 
Venkatramayya (1944^ Mad. 33. 

(i) Ratanlal v. Ramanujdus (1946) Nag. 174. 
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Ss. 

336*339 


and 310 or a person validly adopted to a deceased coparcener 
(who if existing at the time of the partition would have been 
entitled to a share) by his widow after the partition (j). 

Where in a partition between two brothers, one 
brother transferred a portion of his share to the other in consi- 
deration of the fact that the latter had discharged joint family 
debts out of his separate property, the son of the former cannot 
question the transfer {k). 

337. Fraud* — A partition may be re-opened, if any 
coparcener lias obtained an unfair advantage in the division 
of the property l)y fraud upon the other coparceners (1). 

338. Mistake. -AVhere, after a partition has been made, 
it is discovered tliat property allotted to one of the coparceners 
did not belong to the family, but to a stranger, or that it was 
subject to a mortgage, the coparcener to whom such property 
has been allotted is entitled to compensation out of the shares 
of the other coparceners, and the partition may, if necessary, 
be re-opened for re-adjustment of the shares (m). 

339. Where a poiiion of joint property was excluded 
from partition. — Where a portion of the joint property 
has been excluded from partition by mistake, accident or 
fraud, such portion continues to be the joint property of 
the family, and it must be divided amongst the persons who 
took under the partition (ii). It is not necessary in such a 
case to re-open the original partition (o). 


Finality tif partition.—'''' Once is the partition of inheritance made, onco is a damsel 
given in inarriago ; and onco does a man say, ‘ I giv‘j ’ ; those three are by good men done 
once for all and irrevocably." Manii, IX, 47. Therefore, a partition onco made cannot be 
ro-opcncd except in the cases mentioned in the above sections. Where a partition is 
prejudicial to the interests of a minor coparcener, it may be set aside as regards himself ; 
sec sec. 308, sub-sec. {'d). 

Recovery by a member after partition of a debt due to the family. — A and B are members 
of a joint family. .1 and B «iivide the family property and separate. Some time after 
the partition, C, who owed Rs. 2,000 to the family, pays the amount to A alone. B sues 
A to recover his share of th(3 amount. The suit must be brought within three years from 
the date of the receipt of the amount by A. The article of the Indian Limitation Act, 
1908, applicable to such a case is art. 62, and not art. 127. The reason is that the amount 
recovered by A after partition is noi joint family property and art. 127 therefore does not 
apply (p). 


(;) Sankaalingam PiUai \. Velucfiavii tailm i 
(1943) Mad. 309, 205 I.C. 1. (’43) A.M. 43. 1 
(A:) Ananthachari \. Kristi nasunmi (1938) Mad. 

410, 174 I.C. 599, {’38) A.M. 102. 

(0 Moro Vishvanath v. Ganesh (1873) 10 Horn, j 
H.C. 444, 451 ; Lakshman v. Gopal (1899) . 
23 Bom 385. i 

(in) Marntix. Hama (1897) 21 Bom 3.13; Puru- { 
shottam v. An»<rram (1899) 23 Bom 385, | 


(n) Jogendra v. Baladeb (1907) 12 O.W.N. 

127; Bhowani v. Juggemath (1908) 13 
C.W.N. 309, 310; Lachman v. Sanwal 
(1878) 1 All. 543 ; Ganeshi Lai v. Baba Lai 
(1918) 40 All. 374, 45 I.C, 4, (’18) A. A. 223. 

(o) Cek'brook’s Digest, vol. Ill, p. 400. 

(p) Xaidyanatha v. Aiyasamy (1909) 32 Mad. 

191, 1 I.C. 408. 
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VII.— EFFECT OF PARTITION. 

340. Devolution of share acquired on partition. — The 
effect of a partition is to dissolve the coparcenary, with the 
result that the separating members thenceforth hold their 
respective shares as their separate property, and the share of 
each member will pass on his death to his heirs. But if a 
member while separating from his other coparceners, continues 
joint with his own male issue, the sliare allotted to him on 
partition will in his hands retain the character of coparcenary 
property as regards the male issue [sec. 22.3, sub-sec. (4)]. 

341. Whether separating son can inherit as an heir.— 
(i) It has been held by the High Courts of Bombay and 
Madras that on the death of a father leaving self-acquired 
property, an undivided son takes such property to the exclusion 
of a divided son. The Chief Court of Oudh has held that they 
both succeed to such property in equal shares [s. 43, nos. 1-3, 
note (3)]. 

{2) If, however, there is no undivided son, the divide i 
son is entitled to succeed to such property in preference to his 
fa tiler’s widow [q). See illustration. 

(5) If the deceased dies leaving a divided son and a 
divided grandson by a predeceased son, the divided son does not 
exclude the divided grandson , but they succeed to the property 
in equal shares (r). 

Propositions (2) and (3) proceed on the ground that parti- 
tion does not destroy the filial relation nor the rights of in- 
heritance incidental to such relation. This principle has 
been applied in Oudh as regards proposition (1) also, but not 
in Bombay and Madras. 

Illustration. 

A and hia son B are members of an undivided family. B receives his share of the 
joint property, and separates from A. A then dies leaving a widow and his son B. B, 
as A’s son, is entitled to inherit to A in preference to the widow. The fact that B has 
separated from A does not interfere with his right of inheritance. 

VIII.— REUNION. 

342. Who may reunite. — ‘‘A reunion in estate properly so 
called can only take place between persons who were parties 
to the original partition ’’ (s). It would appear from this that 


(?) Ramappa v. Sithammal (1879) 2 Mad. 182; 
Balkrishm v. Savitribai (1879) 3 Bora. 5-4. 

(r) Marudayi v. Dorasami (1907) 30 Mad. 34S. 

(s) Balabun v, Rukhmabai (1903) 30 Cal. 725, 


734, 30 I.A. 130, 13F ; Akshaq v. Rari 
(1908) 35 Cal. 721; VUhvamth v 

Krishmii Z Bom. H.C.A.C. 69 ; 

Lakshmibai v. Ganpat (1867) 4 Boia. 
H.C.O.C. 150, 166. 


Ss. 

310<342 
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ii reunion can take [)lace between any persons who were parties 
to the original partition. The Commentators, however, are 
not unanimous on this point. According to the Mitakshara (^), 
tlie Dayabhaga (Bengal School), and the Smriti Chandrika 
(Madras School), a member of a joint family once separated 
can reunite only with his father, brother or paternal uncle, 
but not with any other relation, as, for instance, paternal 
grandfather or paternal uncle’s son, through such relation was 
a party to the original partition. According to the \ivada 
Chintamani (Mithila School) and the Mayukha (whi(‘h is the 
paramount authority in (iujarat, the island of Bombay and 
the northern Konkan), a person may reunite with any relation 
who was a party to the original partition (u). Only males 
can reunite (c). 

No writing is necessary for a reunion. Even persons who 
are parties to a registered deed of partition may reunite by an 
oral agre<‘ment {w). 

Tho leading text on the subject is that of Brihaspati, which runs as follows : — 

“ H(‘ who being once separated dwells again through affection with his father, brother 
or paternal uncle, is termed reunited.” 

The conflict of opinion among the Commentators has arisen from the fact that some 
(’ommentators regard tho list given in the above tt^st as exhaustive, while others regard 
it as merely illustrative. 


343. Effect of reunion. -The effect of a reunion is to remit 
the reunited members to their former status as members of 
a joint Hindu family (j). See sec. 60 and sec. 94. 

The question whether there has been a reunion or not derives its importance from 
tho fact that the devolution of the interest of a reunited member is governed by the 
siiecial rules laid down in sec. 00 [Mitakshara law] and sec. 94 [Dayabhaga law]. 


344. Intention necessary to constitute reunion.— The mere 
fact that the parties who have separated live together or trade 
together after partition, does not amount to a reunion (y). 
To constitute a reunion, there must be an intention of the 
parties to reunite in estate and interest (z). Such an intention 
may be inferred if the parties jointly take a mortgage in which 


(/) Uira Singh v. M.s(. Munglati 0\m) 9 J.ah. i 
824, 1(H) I.C. 877, (-28) L. 122, Ham 
Sarain Choudhury v. Pan Kner (1935) 14 I 
Pat. 268, 62 I.A, 16, (’35) A.PC. 9. ! 

(u) Hasnnfa v. Jogendra (19(H)) 33 ('al. 371 
[Mitakshara]; Vishvanath v. Knxhnaji 
(1866) 3 lloiu. H.C.A.C. 69 at pp. 73, 74 
[Mayukha]; Balkishen Das v. Hamnarain 
(1903) 30 f’al. 738, 753, 30 I.A. 139 
[Dayabhaga); Abhai Chum v. Mangal 
(1892) 19 Cal. 634, 638 [Dayabhapa]. 

(i) ydmiram v, Hadhabat (1942) Nag. 24, 


(’40) A.N. 241. 

(«’) Mahnlakshmanmn Siirifanaray(tna{WZS) 
51 Mad. 977, 117 I.(J. 113, (’28) A.M. 1113. 
Prankishen v. Afot^oora Mohiin (1865) 10 
M.I.A. 403, 406. 

{y) Ham Ilnree v. Trihee Ram (1871) 15 W.R. 

442 ; (Jopal\. Kenaram (1867) 7 W.R. 35. 
(?) Balknshen Das v. Hamnarain (1903) 30 Cal. 
738, 753, 30 I.A. 139, 150 ; Jatti v. Banuari 
Lai (1923) 60 I.A. 192, 74 I.C. 462, (’22) 
A. PC. 136. 
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it is recited tliat they are members of a joint family provided 
it is clearly shown that the recital is known to both the parties. 
If there is no such evidence it cannot be inferred that the parties 
have reunited (a). There can be no reunion unless there is 
an agreement between the parties to reunite in estate with the 
intention to remit them to their former status as member 
of a joint family (6). Since a minor is not competent to 
contract it follows, that an agreement to reunite cannot be 
made by, or on behalf of, a minor (c) [sec. 328. sub-sec. (3)]. 

Where the parties lived jointly but there was no reunion the ordinary law of inheri- 
tance applies. (6). 


IX.-PARTITION CREATED BY SO-CALLED WILL. 

345. Partition or family agreement created by so-called will— 
(i) No member of a joint family, although he may be the head 
of the family, has a right to make a partition by will of joint 
family property among the members of the family except 
with their consent. A document, though called a will, 
may not be a will in fact, but one intended to operate from 
the date of its execution ; such a document may be good 
evidence of a family arrangement contemporaneously made 
and acted upon by all parties, the effect of which may be to 
create a partition of the joint family property {d). 

(2) Similarly no member of a joint family can dispose 
of even his own share by will. A document, though called 
a will, may not be a will in fact, but one intended to operate 
from the date of its execution ; if a member of a joint family 
purports by such a document to dispose of his interest in the 
joint family property then if the disposition is assented to by 
the other members of the family, the document may be good 
evidence of a family arrangement, and effect will be given to 
the disposition so made [e). 


Illustrations. 

(1) By a document called a “ will “ the father and head of a joint family recorded a 
division of the joint family property amongst his 3 sons, giving himself no share, but 
aUotting a double share to his eldest son. The document recited inter alia that he had 
divided the property among his sons in the proportions mentioned in it, and that in 
anticipation of the execution of the document the sons had been put into possession of 
their shares some 2 months previously. The evidence showed that the division had been 


{<0 


ib) 

(c) 


Govindoss v. Official Assignee of Madn 
(19.-j4) 57 Mad. 931, 61 I.A. 257, 150 I.C 
(’34) A.PC. 138. 

Qokal Pali Datta v. Pashu Pali Nath Datt 
(m2) 1 Cal. 85, 201 I.C. 642, (’42) A,( 


Balabux v. Rukhmabai (1903) 30 Cal. 725, 


734-735, 30 I.A. 130, 136. See also Km 
V. Kuta (1864) 2 Mad. H.C.A.C. 235. 

(d) Brijraj Singh v. Sheodan Singh (1913) 35 

All. 337, 40 I.A. 161, 19 I.C. 826. 

(e) Lakshmichand v. Anandi ;1926) 63 I.A. 123 

48 All. 313, 95 I.C. 556. (’26) A.PC. 54.’ 


S«. 

344,345 
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S.345 assented to, acijuiebced in and acted upon by the sons for a period of 10 years. It was 
held that the document was not a Avill but was intended to operate from its date, 
and was evidunee of a family arrangement contemporaneously made and acted upon 
by all the jiarlies; Brijraj Singh v. Shnnlan Singh (1913) 35 All. 337, 40 LA. 161, 19 
l.C. 82(;. 

(2) Two brothi“r.s, having no male issue, and constituting a joint Hindu family 
go\eniod by the Mitakshara, signed a document, described therein as an agreement by 
way of will. The document provided in effect that if either party died without male 
iHSiK', his w'idow should take a life interest in a moiety of the whole estate, and that if 
both paitii's died without male issue, the daughters of eauh, or their male issue, should 
divide the father’s share. The doeumont was registered. A few days after its execution 
ono brother died, and his widow was entered as owner of a moiety of the estate. Subse- 
c|uoi)tly (h(? otluT brotluT sued for a doelaration that the document w^as null and void. 
It was held that the doeuinimt could not operate as a will ; but that, as a co-sharer in a 
Mitukshara joint family with the consent of all his co-sliarers, could deal with the share 
to Mhich lui would be entitled on a partition, the document was an agreement entitling 
the widow' of the deceased brother to a life interest in a moiety: Lakshmichand v. 
Anandi (192(1) 53 l.A. 123, 48 All. 313, 95 I.(’ 55C>, ('26) LPC. 
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UAYABHAQA LAW, 

346. Scope of the Chapter. -The object of present 0^*347 

chapter is to indicate the points of distinction between the ’ 
Mitakshara and the Dayabhaga law of partition. Except 

as to those points, the rules of the Mitakshara law of partition 
apply mutatis mutandis to cases governed by the Dayabhaga 
law. 

See eec. 272 and the case there cited. 

347. What is partition.— According to the true notion 
of a Mitakshara joint family no individual member of that 
family, whilst it remains undivided, can predicate of the joint 
property, that he— that particular member— has a certain 
definite share, one-third or one -fourth. Partition, according 
to that law, consists in ascertaining and defining the shares of 
the coparceners, in other words, it consists in a numerical 
division of the property by which the proportion of each 
coparcener in the property is fixed (s. 322). 

According to the Dayabhaga law, on the other hand, each 
coparcener has, even whilst the family remains undivided, 
a certain definite share in the joint property of which he is the 
absolute owner. The property is held in defined shares, though 
the possession is the joint possession of the whole family. 

Partition, according to that law, consists in separating the 
shares of the coparceners, and assigning to the coparceners 
specific portions of the property (/), 

As under the Mitakshara law, so under the Dayabhaga law, 
the true test oi a partition lies in the intention of the parties to 
separate (s. 326). In the case of a joint Mitakshara family, that 
intention may be manifested by a mere agreement between 
the coparceners to hold and enjoy the property in defined shares 
as separate owners without an actual division of the property 
by metes and bounds {g) [s. 326]. In the case, however, of a 
joint Dayabhaga family, such an agreement as aforesaid is 
not a sufficient manifestation of the intention to separate ; for 

(/) Dayabhaga, Chap. I, paraa. 8-9. (1903) 30 Cal. 738, 30 {.A. 139 ; Parbati v. 

(9) Approvier v. Rama Suhba Aiyan (1886) 11 Naunihal (1909) 31 All. 412, 36 I.A. 71, 

M.I.A. 76 ; Balkrishen Das v. Ram Narain 3 I.C. 195. 
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according to the Uayabhaga law the joint property is held, 
even while the family remains joint, in defined and specific 
shares. To constitute a partition according to the Dayabhaga 
law, there must be something more than such an agreement (h). 
There must be a separation of the shares, and the assignment 
to each coparcener of specific portions of the joint property 
[see s. 2791. / 

348. Persons entitled to partition.""Under the Dayabhaga 
law, every adult coparcener, male or female (i) is entitled to 
enforce a partition of the coparcenary property. 

As regards minor coparceners, a suit may be brought on 
their behalf for a partition in the circumstances mentioned in 
sec. 308 above. 


lUuslration. 

A, a Ifmdii, ^ovitikhI hy tfio Dayabhaga .school, dies leaving two sons, li and C. 
On /I’s death, li and C inherit the property left by A as coparceners. B dies leaving 
a son i). On /Cs death, 1 ) inherits /i’s share in the coparcenary property as jB’s heir 
and he becomes a coparcener with C. C dies next leaving a 
widow ir. On U’s death, IC inherits C’s share in the coparcenary 
property as his heir, and she becomes a coparcener with D. The 
position at this stage is that we have a coparcenary consisting 
of two members, namely, 1) and IC, the one a male, and the other 
a female (s. 277). W sues 1) for partition. Is she entitled to do 
so ? Ves, and the C^nirt will allot to her a moiety of tlie joint property both moveable 
and immoveable. But IC, being a widow, is entitled to a widow’s estate only (s. 174). 
The Court may, therefore, if there is a reasonable apprehension of waste by her of the 
inovcable property allotted to her, make sufficient provi.sion in the decree for the prevention 
of such wa.ste, in order to .safeguard the interest of the reversioner : Durga Nath v. 
Chintamoni (1904) 31 (’al. 214. [Note that in the ca.se put above D is the next reversioner, 
he being H ”s husband’s nephew. ) 

Note that according to the Mitakshara law, a female cannot be a coparcener at all 
[s. 217]. 

As to who are coparceners, and what is coparcenary property, according to the 
Bengal school, see secs. 277 and 278 above. 

349. Sons, grandsons and great-grandsons. — Under the 
Dayabhaga law a son is not entitled to a partition of the 
coparcenary property against his father. The reason is that 
a son, according to that law, does not acquire by birth any 
interest in ancestral property. The same rule applies to 
grandsons and great-grandsons [ss. 273-274]. 

According to the Dayabhaga law, there can bo no coparcenary in the strict sense 
of the term between a father and sons, or between a grandfather and grandsons, or 

(ft) BaUi V. Uopnl (1907) 5 Cal. L. J. 417. 1 (i) Durga Nath v. Chntamoni (1904) 31 Cal. 214. 


A 

f I 

B C-AV 

I 

!) 
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between a great-grandfather and great-grandsons. See note to sec. 277 abov^ Under 
that law, the father has absolute power of disposal of the property, wh( ther ancestral 
or self- acquired. 

350. Illegitimate sons.— According to all ti e schools, the 
illegitimate sons of the three regenerate classes [s. 1’; are not 
entitled to any share of the inheritance nor to any share on 
partition. They are entitled to maintenance onh’ 

As to the illegitimate sons of a Sudra sec sec. 43, nos. 
1-2-3, on pp. 35-38 above [as to inheritance] and sec. 312 
[as to partition]. 

351. Purchaser. — Where a fractional share in a pro- 
p'^rty which forms part of a joint estate has been sold, the 
purchaser may sue for partition of that property only and for 
possession of the share bought by him, without asking for 
partition of the whole joint estate (j). 

Illustration. 

A dies leaving two sons B and C. The family owns two immoveable properties 
X and y. B sells his one-half share in X to D. D may sue for partition of X and for 
possession of a moiety thereof, without including property Y in the suit. 

352. Wife.—According to the Mitakshara law, though 
a wife cannot herself demand a partition, she is entitled to a 
share on a partition between her Wsband and his sons [s. 315], 
No such question can arise under the Dayabhaga law, for 
according to that law, a father is the absolute owner of his 
property whether ancestral or self-acquired, and the sons 
not being entitled to any interest in his property in his lifetime, 
cannot demand a partition against him [ss. 273-275]. 

Since a father, according to the Dayabhaga law, has absolute power of disposal over 
his property, whether ancestral or self-acquired, he may in his lifetime divide kis pro- 
perty among his sons in such proportions as he likes. He is not bound to divide it equally 
between them, not even the ancestral property {k). 

See the observations of Wilson, J., in Sorolah v. Bhoobun {1). 

353. Mother. — (^) As under the Mitakshara law, so 
under the Dayabhaga law, a mother cannot herself demand a 
partition ; but if a partition takes place between her sons, she 
is entitled to a share equal to that of a son after deducting the 
value of the stridhana, if any, which she may have received 
from her husband or father-in-law (m) [s. 316]. As to the Mitak- 
shara law, see sec. 316. 


(j) Barahi v. Debkandni (1893) 20 Cal. 682. 

{k) See Bhattacharya’8 Hindu Law, 2nd edn., 
p. 361 ; Mitra’fl Law of Joint Property and 
Partition, p. 320. 


(0 (1888) 16 Cal. 292, 306-307. 

(m) Kishori y.'Moni Moknr. (1886) 12 Cal. 165; 
Jogendra v. Fulkumari (1900) 27 Cal. 77. 


Ss. 

349.353 
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S. 353 (2) If a son dies before partition leaving the mother as 

his heir, the mother is entitled, upon a partition between her 
surviving sons, to receive a share as heiress of her deceased 
son, as well as a share in her own right. The share which she 
is entitled to receive as the heiress of her deceased son is not 
stridhana, for property inherited by a mother is not stridhana 
at all, and it is not therefore to be taken into account in 
determining the value of her share on partition (/i) [ill. (a)]. 

(J) A Hindu governed by the Dayabhaga law may 
dispose of the whole of his property, ancestral as well as self- 
acquired, by will so as to deprive his widow of a share on a 
partition between her sons. The reason is that, according to 
that law, a widow has no indefeasible vested right in the 
property left by her husband. But if the whole property be 
willed away, she has, by virtue of her marriage, a right to 
maintenance out of her husband’s property (o) [ill. (b)]. 

(4) Under the Dayabhaga law, a soilless step-mother is 
not entitled to a share on a partition between her step-sons (p) 
[ill. (c)]. 

(5) On a partition between sons by different mothers, 
where there is more than one son of each mother, the rule 
is first to divide the property into as many shares as there 
are sons, and then to allot to each mother a share equal 
to that of eacli of her sons in the aggregate portion allotted 
to them (q) [ill. (d)]. A mother who has only one son is not 
entitled to a separate share. Her only right is to maintenance 
out of the portion allotted to him (r) [ill. (e)]. 

(6) According to the Dayabhaga law, the share allotted 
to a mother on a partition between her sons is given to her in 
lieu of, or by way of provision for, her maintenance [s. 128 (2)]. 
Such being the case, she is not entitled to a share if a portion 
only of the joint property is divided and the bulk of 
the property remains undivided ; provided that she can be 
adequately maintained from the undivided property (s). 

(«) Jugomohanx. ,'iarodamoyee (1S7S) 3 Cal. 149 ; | Cal. 758, 766, 16 I.A. 115. 

Paorendratmlh v. Ilemangim (1909) 36 1 (q) KriMo Bhabin^y v. Ashutosh (1886) 13 Cal. 

Cal 75, 1 I.C. 523. I 39. 

^o) Debendra v. Brojendra (1890) 17 Cal. 886; (r) 11889) 16 Cal. 758, 16 I.A. 115, supra’ 

(1909) 36 Cal. 75. 1 I.C. 623, supra. Sorolah v. Bhoobun (1888) 15 Cal. 292, 307'. 

(p) HnmaU Ilemangxm v. Kedamath (1889) 16 i (.s-) BaraJa v. Debkamini (1893) 20 Cal. 682 



PARTITION— DAYABHAGA LAW. 


437 


(7) The mere institution of a suit for partition by a son 
does not entitle the mother to a share in her huvsbaivl’s estate. 
If the suit is dismissed or withdrawn, she can claim iv hare. 
It is only if a decree is passed in the suit that she is entitled to a 
share. It follows that if one of the properties is mortgaged 
by the sons, and it is sold at the instance of tl u mortgagee 
before a decree for partition is passed, she is not entitled to any 
share in that property. Nor is she entitled by reason of the 
sale of the property to a larger share in the other properties. 
Whether she would be entitled to any charge for her mainte- 
nance on the property sold is an open question (t). 

Illustrations. 

(a) H dies leaving a widow A, and three sons B, C and D, B, 0 and D remain joint, 
after some time D dies intestate and unmarried. On i)’s death, A is entitled to hU share 
as his heir [sec. 88]. A year after Z)’a death, B sues C and A for partition. The property 
will be divided into four shares of which one will bo allotted to B, one to C and two to 
A, one as D’s heir and the other in her own right : Jugomohan v. Sarodamoyee (1877) 
3 Cal. 149. [According to the Mitakshara law, jD’s share would pass to B and C by 
survivorship.] 

(b) A dies leaving a widow B, and two sons, G and Z>. A by his will bequeath 
the whole of his property, ancestral as well as self-acquired, absolutely to C and D. C 
sues D for partition. Is B entitled to a share at such partition ? No : because the 
whole property has been willed away to the sons. She is entitled to maintenance only 
Debendra v. Brojendra (1890) 17 Cal. 886. [According to the Mitakshara law, A could 
not dispose of ancestral property by will] 

(c) A dies leaving a widow B who has no son, and two sons, C and D, by a predeceased 
wife. G sues /) for partition. Is B entitled to share on partition ? No, for B is not 
the mother, but the step-mother of C and D. [According to the Mitakshara law, B would 
take one- third : see sec. 316.] 

(d) A dies leaving two widows, B and G, and two sons by B, and three sons by C. 
On a partition between the sons of B and C, the mode of division is first to divide the 
property into 5 shares corresponding to the number of sons. The two sons of B will 
share 2/5 equally with their mother B, each taking 1/3 of 2/6, ».e., 2/16. The three 
sons of C will share 3/5 equally with their mother 0, each taking 1/4 of 3/5, i.e., 3/20. 
Thus B will take 2/16 and C will take 3/20. 

(e) A dies leaving a widow B, a son G by B, and two sons, D and E, by a predoce.ased 
wife. G sues D and E for partition. Each of the throe sons will take one-third. 71 
is not entitled to share the one-third allotted to her son [C] with him as she has only 
one son. But she is entitled -to maintenance out of the one- third allotted to her son G : 
Hemangini v. Kedamath (1889) 16 Cal. 758, 16 I.A. 116. 

354. Grandmother. — A grandmother (fathers mother) 
cannot herself demand a partition but— 

(i) if a partition takes place between her sons and 
grandsons, or between her sons and a predeceased 


Ss. 

353, 354 


(0 Baldeodai v. Sarojini (1930) 57 Cal. 507, 120 I.C. 408, (*29) A.C. 697. 
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son’s daughter, who acquired a share as the heir of 
her father {u)y she takes the share of a son ; 

(ii) if a partition takes place between her grandsons, 
she takes the share of a grandson ; and 

(iii) if a partition takes place between her grandsons and 
great-grandsons, she takes the share of a grandson (i;). 

In each case, if she has received any stridhana from her 
husband or lier father-in-law, she is entitled to so much only as 
together with what she has already received would make 
her share equal to that of a son or grandson as the case may 
be (w). 


lllustnUion. 

A dies leaving a widow B, and a son X. X dies leaving a widow and two sons 
1) and Y. Y dice leaving a widow E and a son 
F. D, who is A'b grandson, sues who is great- 
gravdsm, B, his grandmother C, his mother, and 
K, his brother’s widow, for a partition of A’s property. 
Here the p.artition is really between D, B's grandson 
and F, B'b great-grandson. Therefore B, as grand- 
mother of J), is entitled to a share, equal to that of her 
grandson D. Similarly C, as D's mother, is entitled to 
a share equal to that of her son D. What are the shares 
of B and C ? As is entitled to a share equal to that of a grandson, the property will 
first be divided into three parts of which B will take 1/3. 1) will take 1/3 and the heirs 
of y, that is, E and F will take 1 /3. Similarly as C is entitled to a share equal to that 
of a son and the portion allotted to the sons D and Y is 2/3, C will take I /3 of 2/3, t.e. 
2/9, D will take 2/9, and F will take 2/9. E is not entitled to share her son F’s 2/9 with 
him, for according to the Dayabhaga law, a mother who has only one son is not entitled 
to n share on partition (.r). 


A—B [1/3 as gr. mother.) 
1 

A — C [2/9 as mother.] 

I I 

7.>[2/9J y-A’[nil.j 
i[2/9] 


355. Allotment of shares.— On a partition shares are 
allotted according to the following rules : — 

(1) on a partition between brothers, they all take 
equally {y) ; 

(2) the share of a brother who is dead is taken by his 
heir, devisee, or assignee ; 

(3) each branch takes jper stirpes (that is, according to 
the stock) as regards every other branch, but the 
members of a branch take peT capitd as regards one 
another. 


(<0 Shibboftovnikry v. BuHomutty ( 1881 ) 7 
ral. 191 . ' 

((') S/nbbosoondery v. fiM-woomM/r;/ ( 1881 ) 7 Cal. 
191 ; Burm Chandra v. Sarojini ( 1904 ) 


31 Cal. l(X;r). 

(u) Kishori V. Moni Mohan (1886) 12 CaJ. 166. 
(J^) laid. 

(//) Dayabhaga, chap, iii, sec. 2, para. 27, 



PARTITION— -DAYABHAGA LAW. 


Illustration. 


A dies leaving two sons B and C, a grandson D by C, and two grandHijns V and 
(? by a predeceased son E. The prop( i'y will be 
A (dead) divided into three portions per stirpes, f taking one- 

I third, C taking one-third, and F and 0 together taking 

III the one-third belonging to E. F and 0 take per 

D C E (dead) capita, that is, they sha' j the third belonging to E 

j equally between them, each taking one-sixth. D 

j) pi Q nothing, for under the Bengal school sons do not 

take any interest in ancedral property during their 


father's lifetime. [If B had died leaving a widow, his 
third would have gone to her (rule 2) ; according to the Mitakshara law, it would have 
passed by survivorship to C and E]. 


S.355 



440 


CHAPTER XVllJ. 

GIFT8. 

Ss. 356. “ Gift ” defined.— “ Gift consists in the^ relinquish- 

356 , 357 ment (without consideration) of one’s own right (in property) 
and the creation of the right of another ; and the creation of 
another man’s right is completed on that other’s acceptance 
of the gift, but not otherwise.” 

Mitakehara, chap. .3, tees. 5 and See hoc. 358, and notes “ Acceptance of gift.” 

357. What property may be disposed of by gift.— (i) A 
Hindu, whether governed by the Mitakshara or the Dayabhaga 
school, may dispose of by gift or will his separate or self-acquired 
property, subject in certain cases to the claims for maintenance 
of those whom he is legally bound to maintain [s. 222]. 

(2) A coparcener under the Dayabhaga law may dispose 
of his coparcenary interest by gift or will subject to the claims 
of those who are entitled to be maintained by him [s. 282]. 

A coparcener under the Mitakshara law, however, has no 
such power [s. 258], unless he is th<‘. sole surviving coparcener 
[s. 257]. 

(<3) A father under the Dayabhaga law may by gift or 
will dispose of the whole of his property, whether ancestral or 
self -acquired, subject to the claims of those who are entitled 
to be maintained by him [z). The reason is that according to 
the Bengal School, “ where property is held by the father [as 
the head of the family], his issue have no legal claim upon 
him or the property except for their maintenance. He can 
dispose of it as he pleases, and they cannot require a partition. 
The sons have not ownership while the father is alive and free 
from defect. Upon his death the property in the sons arises, 
and with it the right to a partition ” (a) [ss. 273, 275]. A father 
under the Mitakshara law has no such power over joint family 
property, lie camiot dispose of it, not even his own interest 
therein, by gift or will. In certain cases, however, he has a 
special power, by virtue of his position as father, to dispose 
of, by gift, a small portion of joint family property [ss. 225 and 
226]. 

(z) Xagalulchmtt v. Gopoo (1866) 6 M.I.A. 309, | («) nani Sartaj v. Deoraj (1888) 10 All. 272. 288, 

844(cA9eol a Mill], \ 16I.A.61. 
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(4) A female may dispose of her stridhana by f^ift or will, 
subject in certain cases to the consent of her husband [s ; 13]. 

(5) A widow may in certain cases by gift dispose of a 
small portion of the property inherited by her from her husband 
[s. 181B {2) (v)], but she cannot do so by will. 

(6) A widow governed by the Maj .dcha law may alienate 
by gift moveable property inherited by her from her husband, 
though she cannot dispose of it by will [s. 179]. 

(7) The owner of an impartible estate may dispose of it 
b’'^ gift or will, unless there be a special custom prohibiting 
alienation or the tenure is of such a nature that the estate 
cannot be alienated (b). 

Marumakkaiayyam law . — As to the effect of a gift by a husband to his wifo and her 
children by him, her children by hor former husband being alive at the date of the gift, 
see the undermentioned case (rj). 


Ss. 

357,358 


As to wills, see sec. 371 below. 

358. Delivery of possession.— (2) A gift under pure Hindu 
law need not be in writing. But a gift under that law is not 
valid unless it is accompanied by delivery of possession of the 
subject of the gift from the donor to the donee (d). Mere 
registration of a deed of gift is not equivalent to delivery of 
possession ; it is not therefore sufficient to pass the title of the 
property from the donor to the donee (e). But where from 
the nature of the case physical possession cannot be delivered, 
it is enough to validate a gift if the donor has done all that 
he could to complete the gift, so as to entitle the donee to 
obtain possession (/). 


Illustrations. 

(a) A executes a deed of gift of certain irnraovoablo property to B. At the dato 
of the gift the property is in the possession of C who claims to hold it adversely to /I . B 
sues € to recover possession of the property from him, joining A in the suit as a defendant. 
A by his written statement admits B'a claim. C contends that the gift is void, inasmuch 
as A was out of possession at the datar of the gift, and possession was not given to B. 
The gift is valid, though possession was not delivered by the donor to the donee. Th- ir 
Lordships of the Privy Council said : “ But it must bo observed that in this case the 

{b) SaHaj v. Deoraj (1888) 10 All. 272, 15 I.A. (c) Vasudeo v. Narayan (1883) 7 Bom. 131 ; 
61; Venkata Surya v. Court of Wards Dagai v. Mothura (1883) 9 Cal. 854; 

(1899) 22 Mad. 883, 26 I.A. 83. , Lakshimoni v. Nittyananda (1893) 20 Cal. 

(c) Moithiyan v. Ayissa (1928) 51 Mad. 674, 464. 

no I.C. 480, (’28) A.M. 870. (/) Kalidas v. Kanhaya Lai (1884) 11 Cal. 121, 

(d) Earjivan v. Naran (1867) 4 Bom. H.C. 11 I.A. 218 [where the. gift waa effected 

A.C. 31 ; Abaji v. Mukta (1894) 18 Bom. by an ikrnrnanvi ] ; Joitaram v. Ram- 

688; VenkatachelUi v. Thathamrml {Um) krishna (1903) 27 Bom. 31; Rajaram v. 

4 Mad. H.C. 460. See also Oordhandas Ganesh (1899) 23 Boia. 131 ; Btiaskar v. 

V. Bai Ramcoorer (1902) 26 Bom. 449. SaraswatibaiymZ) 17 Bom. m. 
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S.358 


dispute as to the validity of the gift is not between the donee and the donor or a person 

claiming under him. The person who disputes it claims adversely to both TAc 

dmor has done all that she can to complete the gift, and is a party to the suit, and admits 
(he gift to be complete ” .• Kalidas v. Kanhaya Lai (1885) 11 Cal. 121, 11 LA. 218, followed 
in Mahomed Buksh v. Hooseini Bibi (g)^ See also Man Bhari v. Naunidh {h) ; Muhammad 
Mumtaz v. Zubaida Jan (i). Mahomed Buksh' s case and Muhammad Mumtaz s case wore 
both cases under Mahomedan law which, in this respect, is similar to pure Hindu law. 

(b) A gift of property in the occupation of tenants may be completed by the tenants 
attorning to the dr^neo at the donor’s request : Bank of Hindustan v. Premchand ( j), 

(c) If tho donee is already in possession, the gift may be completed by a declaration 
of gift on tho part of tho donor, and by acceptance on the part of the donee ; Bai Kushal 
V. Lakhma (k). 

(cl) A gift among tho Hindus of Berar before the application of tho Transfer of 
Property Act to that province is invalid unless accompanied by delivery of possession (i). 

(d) It has been hold by tho High Court of Allahabad that mere delivery of a 
registered deed of gifts is sufficient to complete a gift (///). This view cannot bo supported 
unless the case was one governed by tho Transfer of Property Act [see sub-s. (2) below]. 

(o) For tho purpose of making a gift of an incorporeal right, the transfer may be 
effected in the same manner as the transfer of a chose in action {n). 

(2) As regards Hindu gifts to which the Transfer of 
Property Act, 1882, applies, tho rule of pure Hindu law that 
delivery of possession is essential to the validity of a gift is 
itbrogated by sec. 123 of that Act (o). Under that Act delivery 
of possession is no longer necessary to complete a gift, nor is 
mere delivery sufficient to constitute a gift except in the case 
of moveable property. A gift under that Act can only be 
effected in the manner provided by sec. 123. That section is 
as follows : - 

(i) ‘‘ For the purpose of making a gift of immoveable 

property, the transfer must be effected by a regis- 
tered instrument signed by or on behalf of the donor, 
and attested by at least two witnesses. 

(ii) “ For the purpose of making a gift of moveable property, 
the transfer may be effected by a registered instru- 
ment signed as aforesaid or by delivery.” 


Gifts by Hindus to which the Transfer of Property Act, 1882, applies. — Sec. 123 of the 
Transfer of Property Act, 1882, has been applied to gifts by Hindus by sec. 129 of that Act. 


(ij) (1888) in Oil ()84, 701-702, 15 I. A 81. 

(h) (1882) 4 All 40,4.5 

(0 (1880) 11 All. 400, 47,5-470, 16 I A 205. 
ij) (1868) 5 Bom. H.('. O 83. 

(/I ) (1883) 7 Bom. 4.52. 

(i) Vhnndrabhnga v. (1939) Nap. 293. 

(hi) lUiliualund v hhngimn Das (1894) 16 All 

185. 

(>i) ('hahnmuina v. Subbamuia (1884) 7 Mad. 23 
[pift ol a mbandha or forrody) ; Khurshedji 
V. rnttmji (1888) 12 Bom. 573 [gift of 
tJuvernment Promissory Notes]. 

(o) Kdlijanasundaram v. Karuppa (1927) 54 
I.A, 89, 50 Mad. 193, 100 I.C. 105, ('27) 
A I’C, 42, Atmararn v. ra?eon (1925) 


49 Bom. 388 [F.B.], 87 I.C. 490, (’25) A.B. 
210 ; Dharmodas v. Nistarini (1887) 14 
Cal. 446; Balbhadra v. Bhounni (1907) 
34 Cal. 853 ; Bai Bambax v. Bai Manx 
(1899) 23 Bom. 234; Ratnamirtha v. 
(Copula (1896) 19 Mad. 433; Alabi v. 
Mussa (1901) 24 Mad. 513, 522; Phul- 
rhand V. Lakkhu (1903) 25 All. 358 ; Lain 
.Sitiijh V. (!iir Narain (1923) 45 All. 115, 
68 I.C. 798, (*22) A. A. 467 [F.B.]; 
Raiujatiadha v. Bhaghirathi (1906) 29 
Mad. 412, 415. But see AxOosad}hai v. 
Yacoobhai (1905) 29 Bom. 267. See also 
Sadik Husain Khan v. Hashim AH Khan 
(1916) 43 I, A. 212, 222, 223, 38 All. 627, 
647, 36 I.C. 104, (’16) A PC 27. 
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The Act came into force on the first day of July 1882. It extended in the first imtinco 
to the whole of British India except the territories respectively administerc I by the 
Governor of Bombay in Council, the Lieutenant-Governor of Punjab, and the Chief 
Commissioner of Burma. It was subsequently extended to the Bombay Presidency on 
the first day of January 1893, and, on the same date, to the area ncluded within the 
local limits of the ordinary civil jurisdiction of the Recorder of Rangoon, f' result is 
that the provisions of sec. 123 of the Transfer of Property Act apply to ail gifts made 
by Hindus in the territories to which the Act applies since the date on which the Act 
came into force in those territories. 

Writing. — Writing is not necessary under Hindu law foi the validity of any 
transaction (p). Therefore, in cases of gifts by Hindus to which the Transfer of Property 
Act does not apply, a gift may be made orally or in writing. 

Acceptance of gift. — “ A gift,” according to the Mitakshara, ” consists in the relin. 
quishmcnt of one’s own right and the creation of the rights of another. The creation 
of mother man’s right is completed on that other’s acceptance of the gift, but not otherwise. 
Acceptance is made by three means, mental, verbal, or corporeal. In the case of land, 
as there can be no corporeal acceptance without enjoyment of the produce it must bo 
accompanied by some little possession, otherwise the gift, sale, or other transfer is not 
complete ” (<^). 

The effect of sec. 123 of the Transfer of Property Act is to dispense with delivery of 
possession (r). But the Act does not dispense with the necessity of acceptance as is clear 
from sec. 122. The mere execution of a registered deed by the donor is no proof of 
acceptance by the donee. Acceptance must be proved as an independent fact. 

Gifts and bequests to unborn persons. — See secs. 360 and 373. 

359. Gift to unborn person: Eule apart from statute.— 
Under pure Hindu law, a gift cannot be made in favour of a 
person who was not in existence at the date of the gift (s). This 
rule still applies to cases to which the provisions of the three 
Acts mentioned in the next section (sec. 360) do not apply. 

For exception to this rule, sec notes to sec. 372. As to bequests, see see. 372. As 
to trusts, see sec. 366. As to gift to an idol, see sec. 410. 


360. Gift to unborn person •' Rule as altered by statute. — (i) 
The rule of Hindu law stated in sec. 359 that a gift cannot be 
made in favour of an unborn person has been altered by three 
Acts, namely, the Hindu Transfers and Bequests Act, 1914, 
the Hindu Disposition of Property Act, 1916, and the Hindu 
Transfers and Bequests [City of Madras] Act, 1921. The rule 
as altered by these Acts may be stated as follows 


Subject to the limitations and dispositions contained in 
Chapter II of the Transfer of Property Act, 1882, no gift is invalid 


(p) Balaram \. Appa (1872) 9 Bom. H. C 121 ■ 

Hurpurshad v. Sheo Dyal (1876) 26 W. r'. 
55« 3 I.A. 259. 

(q) Mitakshara, chap. Hi, secs. 5 and 6 • W 

MacN., 212, 217. 

(r) DMrmodas v. Nistanni (1887) 14 Cal. 446, 


(8) Tagore v. Tagore (1872) 9 Beng. L. R. 377, 
397, 400 I.A. Sup. Voi. 47, 67, 70; Bai 
Mamubai v. Dossa (1391) 15 Bom. 443; 
Sree Raja Venkata v. Sree Rajah Suraneni 
(1908) 31 Mad. 310. 


Ss. 

358 369 
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S. 360 hij reaaon only that any person for whose benefit it may have been 
made vxis not born at the date of the yift. 

This rule, liowcvcr, is not of universal application, but is 
cojifineJ to the following transfers, by way of gift 

(1) to transfers exeeiitecl 0 }i or after the 14th February, 1914, 
by Hindus doniieiled ui the province of Madras except 
the City of Madras, and, in the case of transfers executed 
before that date, to such of the dispositions thereby made 
as are intended to come into operation at a time which 
is subsequent to that i\ct : Hindu Transfers and 
Bequests Act, 1914 ; 

(ii) to transfers executed on or after the 20th September, 1916, 
l)y Hindus in any part of British India except the province 
of Madras : Hindu Disposition of Property Act, 1916 ; 

(iii) to transfers executed on or after the 27th March, 1921, 
by Hindus domiciled within the limits of the ordinary 
original civil jurisdiction of the High Court of Madras, 
and, in the case of transfers executed before that date, to 
such of the dispositions thereby made as are intended to 
come into operation at a time which is subsequent to the 
14th February, 1914 : Hindu Transfers and Bequests 
[City of Madras] Act, 1921, 

(2) The limitations and provisions contained in Chapter 
n of the Transfer of Property Act, 1882, are discussed in secs. 
383 to 387 below. For the present they may be summarised as 
follows : (a) if the gift to an unborn person is preceded by a 
prior disposition, the gift shall be of the whole residue ; (b) the 
gift shall not offend the rule against perpetuities ; (c) if a gift 
is made to a class of persons with regard to some of whom it 
is void under (a) or (b), the gift fails in regard to those persons 
only and not in regard to the whole class ; (d) if a gift to an 
unborn person is void under (a) or (b), any gift intended to 
take effect after such gift is also void. 

Hifitfrry of the Injtslativii on the 6nl/Jed — It was held by the Privy Council in the 
Tiujore case in 1872 that a Hindu cannot dispose of his property by gift in favour of a 
pci si n who was not in existence at the date of the gift [sec. 359], nor could he dispose of 
his pioperty by will in favour of a person who was not in existence at the date of the 
death of the testator [sec. 372]. Th(‘ first enactment which validated gifts and bequests 
in favour of unbourn person was the Hindu Transfers and Bcque.sts Act, 1914. This 
was nn Act of the Madras L'^gislature. It applied in terms to the whole of the province 
of Madras and wa.s intended so to apply. It was follow’ed by Hindu Disposition of 
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Property Act, 1916, which was an Act of the Imperial Legislature. It applied to tho 
whole of British India except the province of Madras for which legislation had already 
been made by the local Act, of 1914. After the Act of 1916 was passed, the High Court 
of Madras held as to the Madras Act of 1914 that the local Legislature had no power to 
take away the right of a Hindu domiciled within the local limits of the ordinary original 
civil jurisdiction of High Court of Madras to bo governed by tho Hindu law as it stood 
when the High Courts Act, 1661, was passed. The fact, however, wa.‘ that tho Hindu 
law as it then stood did allow gifts and bequests in favour of unborn persons, and the 
Tagore case had misinterpreted that law. This led to tho enactment by the Imperial 
Legislature of the Hindu Transfers and Bequests [City of Madras] Act, 1921. This Act 
extends in effect tho local Act of 1914 to Hindus domiciled in tho City of Madras. It 
also validates gifts and bequests made by Hindus domiciled in the City of Madras 
subsequent to the 14th February 1914, being the date on which the local Act of 1914 
came into force. Tho result is that as between thorn the Acta of 1914 and 1921 apply 
to tho whole province of Madras, and the Act of 1916 applies to the rest of British India. 

Gifts and bequests, however, in favour of unborn persons, could only be made 
t-ubjoct to certain limitations and provisions. These limitations and provisions were 
not the same under the three Acts. To attain uniformity tho throe Acts wore amended 
by the Transfer of Property (Amendment) Supplementary Act, being Act 21 of 1929, 
which came into force on the Ist April 1930. Those limitations and provisions are 
more or less the same both in tho case of gifts and of wills, and they are dealt with to- 
gether in secs. 383 and 384. Except as to these, we have dealt separately with gifts and 
bequests in favour of unborn persons, not because there is any material difference between 
them, but because a separate treatment must conduce to a clear understanding of the 
subject. As to bequests to unborn persons, see sec. 373. 

361. Reservation of life interest. — A gift of property is not 
invalid because the donor reserves the usufruct of the property 
to himself for life (t). 


llliistraiion. 

A executes a registered deed of gift of seven villages to her daughter, and delivers 
immediate possession of four villages to her. As to the remaining three villages tho 
condition is that she will retain possession and enjoy the profits thereof during her life- 
time, but will not have power to make any transfer in respect thereof. The gift is valid 
not only as regards the four villages, but as to the other three also. There being an 
intention to effect a transfer in praesenti of the proprietary interest in all the seven villages 
and to vest the same in the donee, the reservation of the right to enjoy tho usufruct 
cn the three villages during her own life-time does not make the gift invalid as to the 
three villages: Lallu Singh v. Gur Narain (1923) 46 All. 116, 68 I.C. 798, (’22) .A.A 
467 [F.B.]. 


362. Condition restraining alienation or partition.— Where 
property is given subject to a condition absolutely restraining 
the donee from alienating it (u), or it is given to two or more 
persons subject to a condition restraining them from parti- 


(0 Lallu Singh v. Our Narain (1923) 45 All 
115, 68 I.C. 798, ('22) A.A. 467 [F.B.]. 

(<a) Anantha v. Naga Muthu (1882) 4 Mad. 200 ; 
AH Hasan v, Dhirja (1882) 4 All. 518; 
Bhairo v. Parmethri (1885) 7 All. 516 
[case of a deed of compromise] ; Muthu- 


iumara v. Anthony (1915) 38 Mad. 867, 
24 I.C. 120; Rukminibai v. Laxmibax 
(1920) 44 Bom. 304, 56 I.C. 361, (’20) 
A.B. 73 [Agrahar gift]. See Transfer 
of Property Act, e. 10. 
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Ss. tioning it (v), the condition is void, but the gift itself remains 
good [s. 393]. 

Illuslratim. 

A makes a gift of property to B subject to the condition that he shall not alienate 
the property, but shall only enjoy the profits thereof. B is entitled to receive the pro- 
perty and dispose of it at his pleasure as if there were no such condition. 

See in this connection the Crown Grants Act, 1895. Where a grant is made of land 
by the Crown, the land is to bo hold subject to the limitations and restrictions imposed 
by tho grant. 

363. Revocation of gift. - A gift once completed is binding 
upon the donor, and it cannot be revoked by him (w), unless 
it was obtained by fraud or undue influence (.r). 

Where a gift is made by a Hindu widow, tho burden lies upon the donee to show 
that she made tho gift which a full understanding of what she was doing and was aware 
of her rights (y). 

364. Gift in fraud of creditors. — A gift made with intent 
to defeat or defraud creditors is voidable at the option of tho 
creditors (z). 

365. Donatio mortis causa.— A donatio mortis causa, that 
is, a gift made in contemplation of death, is recognized by the 
Hindu law (a). 

366. Trusts. -(/) Trusts are no more strange to the 
Hindu than to the English system of law (6). Before the 
enactment of the Indian Trusts Act, 1882, a trust could only 
be created by delivery of possession, or its equivalent (c), to 
trusb'es as in tlu*. case of a gift. But a Hindu trust governed 
by the Act can only be created in the manner provided by sec. 
5 of that Act. That section is as follows - 

(i) “No trust in relation to immoveable property is valid 
unless declared by a non- testamentary instrument 
in writing signed by the author of the trust or the 
trustee and registered, or by the will of the author 
of the trust or of the trustee. 


(r) yaniyamin v, Kannan (1884) 7 Muvi 315. 

Transfer ot Property Act, s. 11. 

(ir) (Janya Baksh v. Jaijat Bahadur (1896) ‘.13 
Cal. 15, 22 I. A 153 , Bajaram v. Uanei>h 
(1899) 23 Born. 131. 

(j) ^fan\'Javri Narandus (1891) 15 Bom 549 
(y) Deo Kuar v. ^fan Knar (1894) 17 All 1. 21 
1 A. 148 [gift set .aside- suit hrought 
eight years after date ot gitt-- document 
not explained to ilonor] 

(’) Xasir V. Mota (1880) 2 All. 891; Bai 
Bishenchand v. Mnssaouit .Ismaida Koer 
(1884) 6 All, 560. 11 I A. 164. 


((,') Vmilatchmi v. (1871) 6 Mad. H.C. 

270; Bhubkar Saraswatibai (1893) 17 
Bom. 486, 495. 

(h) Tagore v. Tagore (1872) 9 Beng. L.R. 377, 
401-402 I.A, Sup. Vol. 47-71-72; Sri 
Sr} Sndhar Jew v. Manindra Kumar 
Mitra(\9i0) 2 Cal. 285, 195 I.C. 475, (’41) 
A.C. 272, 


I (r) Gordhandas v, Bai Ramcoorer (1902) 26 
I Bom, 149, 470-471. 
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(ii) “ No trust in relation to movmhle property is valid 
unless declared as aforesaid or unless the owner- 
ship of the property is transferred to the 
trustee ” (d). 

(2) A trust cannot be created except in favour of a 
person to whom a gift or becpiest can be validly made. Nor 
can a trust be made a means of effecting a course of devolution 
opposed to the Hindu law of property and succession. In 
other words, trusts are to be regarded as (jifts alike as to the 
property which can be transferred as to the persons to whom 
it can be transferred (e). 

There is some authority for the proposition that under the Hindu law, in eases not 
governed by the Indian Trusts Act, 1882, a mere declaration of trust, not amounting to 
a legal transfer, can bo enforced in favour of the object of the trust (/}. 

id) Eamjanadha v. Bhaghiraihi (1906) 29 Mad. | 0 Cal. 106. 

412.415. I if) i'halti v. Eandrmgi (1884) 7 Mad. 23; 

(e) Kahandax Narrandas, ni re (1881) 5 Bom. iliriai v. Jan Mahomed (1883) 7 Bom. 

l.'54, 173-174; Tagore v. Tagore (1869) 9 229; Bhaxkar v. Saraxwatibai (1893) 17 

Bont;. L. R. 377, 401-402 I. A. Sup, Vol. ^ Bom, 486, 498-.501 ; Gordhandas v. Bai 

47, 71-72 ; Bajender v. Shumchand (1881) I lUiincoover (1902) 26 Bom, 449, 472. 


S.366 
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WILLS. 


S. 367 3 6 7. Persons capable of making wills.— Subject to the 

provisions hereinafter contained every Hindu who is of sound 
mind, and not a minor, may dispose of his property [s. 371] 
by will (g). 

Burden of pr/jof.—An regards the onus of proof in cases of wills the rules of law are 
quite clear. The first rule is, that “ the onus probandi lies in every case upon the party 
propounding a will, and ho must satisfy the conscience of the Cour t that the instrument 
so propounded is th(3 last will of a free and capable testator.’ ’ The second rule is, that 
“if a party writes or prepares a will under which he takes a benefit, or if any other 
t ircumstancos exist which excite the suspicion of the Court, and whatever their nature 
may bo, it is for those who propound the will to remove such suspicion, and to prove 
affirmatively that the testator knew and approved the contents of the will, and it is 
only where this is done that the onus is thrown on those who oppose the will to prove 
fraud or undue influence, or whatever they rely on to displace the case for proving the 
will {h)." 

II dh unknown to pure Hindu law. — The idea of a will is wholly unknown to the pure 
Hindu law. But the testamentary power of Hindus has now long been recognized, and 
must bn considered as completely established (i) . In the undermentioned caso(j) the 
Judicial Committoo said : “ It is too late to contend that, because the ancient Hindu 
treatises make no mention of wills, a Hindu cannot make a testamentary disposition 
of his property. Decided cases, too numerous to be now questioned, have determined 
that the testamentary power exists, and may be exercised, at least within the limits which 
the law presoribos to alienation, by gift inter vivos.'" 

Joint will .— ^00 note below “ A document described as a will may not bo a will,” 

To whom property may be hepteathed. — There is no objection to a bequest in favour 
"f an infant, or an idiot, or a iwsori who Is disqualified from inheriting by reason of 
some personal disability (/.•). As to a bequest to an unborn person, see secs. 372 — 373 
below. 


Mino! s will. A Hindu who has not attained majority within the moaning of the 
Indian Majority Act, 1875, stx;. 3, is not competent to make a will. vSoe also the Indian 
Succession Act, 1925, sec, 2 (c), where the expression “ minor ” is defined. 


A document d( scribed as a will may riot be a will.—The expression “ will ” is defined in 
the Indian Succession Act, 1925, as the legal declaration of the intention of a testator 
with rrspcct to his property which ho desires to bo carried into effect after his death. A 
document by which no property is disposed of, but which merely gives an authority to 
adopt, though described by the testator as a will, is not a will {!). SimUarly, since a 
minor is not competent to make a will, any declaration by him with respect to his property 


(7) Hardwari v, Gomi (1911) 33 All. .Vifi, 9 l.C. 
1017 ; Bai Gulab v. Thakorelal (1912) 36 
Bom, 622, 17 I.O. 86; Krishnamachariar 
V. Krishnatmchariar (1915) 38 Mad. 166 
19 1X\ 452, (’15) A.M. 815, 

(A) Larhho Bibi v. Gopi Naravi (1901) 23 All. 
472 ; Shatna Charan v, KheUro-moni Dat,i 
(1900) 27 Cal. 521. 27 l.A. 10; Sukh Dei I 
V. Kedar Nath (1901) 23 All. 405, 28 l.A. ' 
186 ; Baxh Mohini v. Umesh Chunder ! 


(1898) 25 Cal, 824, 25 l.A. 109. 

(») Hoorjeeinoneff Dossey v. Dtnolrundoo MuUick 
(1862) 9 M l.A. 123, 136. 

(j) Beer Pertah v. Rajender Pertab (1867) 12 
M.I.A. 1, 37-38. 

(4:) Kooldeb Narain v. Wooma (1864) Marshall 
357. 

(/) Jaijannatha v. Kunja (1921) 48 l.A. 482, 
44 Mad. 733, 64 l.C. 458, (’22) A. PC. 162. 
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cannot be said to be “ legal ” declaration, and the document comprising the declaration, 
though described as a will, is not a will at all (m). 

Registration in Book not appropriate for wills . — ^Where it appears from the terms of 
a document and the circumstances in which it was executed that it is a will, the fact 
that it is registered in Book IV (Miscellaneous Register) kept under the Registration 
Act, 1908, instead of in Book ITT, is insufficient to outweigh those terms and those 
circumstances (n). 

368. What property may be bequeathed by will. — (1) A 
Hindu cannot by will bequeath property wliicli he could not 
have alienated by gift inter vivos [s. .357] ; nor can he by will 
so dispose of his property as to (^feat the legal right of his 
wife or any other person to maintenance (o). 

See Indian Succession Act, 1925, Schedule III, paras. 1 and 2. 

(2) As regards property which a Hindu can dispose of 
oy will, the following propositions are to be noted : — 

(i) According to all the schools a Hindu may dispose of by 

will his separate or self-acquired property {p) [s. 222]. 

(ii) According to the Dayabhaga law, a father may dispose 

of by will all his property, whether ancestral or self- 
acquired [s. 274]. Similarly a coparcener may 
dispose of by will the whole of his interest in the joint 
family property (q) [s. 282]. 

According to the Mitakshara law, no coparcener, not 
even a father, can dispose of by will his undivided 
coparcenary interest (r) even if the other coparceners 
consent to the disposition. The reason is that at 
the moment of death the right of survivorship 
[of the other coparceners] is in conflict with the right 
by devise. Then the title by survivorship, being the 
prior title, takes precedence to the exclusion of that 
by devise ” (s). A sole surviving coparcener may, 
however, bequeath the joint family property as if it 
were his separate property (t). A will operates from 


(m) Kondapalli Vijayaratnam v. Mandapaka 

Sudarsana Rao (1925) 62 I.A. 305, 48 
Mad. 614, 89 I.C. 733, (’25) A.PC. 106. 

(n) Krishna Rao v. Sundara Siva Rao (1931) 

68 I. A. 148, 64 Mad. 440, 131 I. C. 318, 
(’31) A.PC. 109. 

(o) SoncUun v. JugytUsoondres {1859) 8 M.I.A. GO- 

SS ; Beer Periah v. Rajender Pertab (1867) 
12 M.I.A. 1, 88 ; Promothanath v. Nagen- 
•drabala (1908) 12 C.W.N. 808, 

(p) (1867) 12 MJ.A. 1, 38, supra. 

(q) Nagalutchme v. Gopoo (1856) 6 M.I.A. 309, 

844 ; Rani Sartaj v. Deoraj (1888) 10 All. 
272,288, 15 I.A. 61. 

(r) VUla BuUen v. Yamenamma (1874) 8 Mad. 

H.C. 6; Lakshman v. Ramrhandra (1881) 
6 Bora. 48, 7 I.A. 181 ; HarUal v. Bai 

15 


Manx (1005) 29 Bom. 351 \ Lalta Prasad 
V. Sri Mahadevji (1920) 42 All. 461, 68 
I.C. 667, (’20) A.A. 116. 

(«) Villa Butten v. Yamenamma (1874) 8 Mad. 
H.C. 6 ; Lakshn i Chand v. Annandi (1926) 
63 I.A. 123, 48 All. 313, 95 I.C. 666. 
(’26) A.PC. 54 ; Bhikhabai v. PursfwUam 
(1926) 60 Bom. 668, 96 I.C. 421, (’26) A.B. 
378 (will though made with consent of sou 
held void] ; Anandrao v. Administrator 
OenercU of Bombay (1896) 20 Bom. 460 
explained ; Subbarami RamamnM {1920) 
43 Mad. 824, 59 I.C. 681, (’20) A.M. 637. 

(<) NagaliUchmee v. Gopoo Nadaraja (1856) 6 
M.I.A. 309 ; NaroUam v. Narsandas (1866) 
3 Bora. H.C.A.C.6. 


Ss. 
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the date of the testators death ; therefore, if a copar- 
cener subsequent!}" comes into existence such as a 
son adopted by him (u), a son subsequently born to 
him (t;), including a posthumous son (ir) or the 
posthumous son of a deceased coparcener, the will, 
so far as it deals with the coparcenary property, 
will be inoperative and the property will pass to 
him by survivorship. But if the son whether natural 
born or adopted dies in the lifetime of the testator, 
the will stands, and the devisee is entitled to the 
property given to him by the will (x). 

Having regard to the consensus of judicial decisions, 
an arrangement in a will made before the adoption 
wherel)y the widow of the adoptive father is to enjoy 
his property during lier lifetime, or for a less period, 
that arrangement being consented to by the natural 
father before the adoption, is to be regarded as valid 
by custom. But an agreement or consent by the 
natural father is not efiectual in law or by custom to 
validate any other disposition of the property in a 
will wliicli is to take effect after the adoption and will 
curtail the rights of the adopted son as co-sharer. 
Consequently a, will by which a solo surviving 
coparcener gave part of the coparcenary property 
to his intended adopted son, part to his widow for 
life, part to kindred, and part to charity is not 
binding upon the adopted son, although before 
the adoption took place the natural father executed 
a deed by which he consented to the provisions 
of the will ajid gave his son in adoption subject 
thereto (y). See s. 374. 

1 hough a father may dispose of a small portion of 
ancestral moveables by way of gift, he cannot do so 
by will {z) [ss. 225, 226]. 


('0 

(t’j 

(«;) 

U) 


Venkatanarayami v. Subhatml (191.')) 43 
32 I.C. 373/C15) 
A.FC 37; Perma Nand v. Shir Charan 
Das (1921) 2 Lah. 69, ,59 I.C. 256, (’21) A. L 
147 ; VUla Putlen v. Yamenamma (1«74) 8 
Mad. If.C. 6. \ I 

Lalita Deri v. Isfiar Das (1933) 14 Lali 178 
138 I.C. 58, (’33) A.L. 544. 


Uamnant v. Bhimachan/a (ISSS) 12 Bom. 105 
JliiKils/ii (1888) 8 Mad 89. 

Bodix. Venkatasimini (1915) 38 Mad. 369 
21 I.C. 73, (’15) A.M. 1077. 


Krishnanurthi v. Krishnamurthi (1927), 
54 J. A. 248, 50 Mad. 508, 101 I.C. 779, 
(’27) A. VC. 139 ; Lakshmi v. Subramanya 
(1889) 12 Mad. 490 ; Narayanasami v. 
Bamasami (1891) 14 Mad. 172. 


r ar,uuoui V. tsfiagwant (1915) 39 Bom. 593, 
31 I.C. 280, (’15) A.B. 265 ; Svbbarami v. 
Ramamim (1920) 43 Mad. 824, 59 I.C. 
681, ( 20) A.M. 637; Patra Chariar v 
Srinivasa (1917) 40 Mad. 1122. 40 I.C. 118, 
( 18) A.M. 531 [where the other copar- 
ceners had consented to the bequest]. 
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(iii) A Hmdu female may dispose of her stridhana by will, 

subject in certain cases to the consent of her 
husband [s. 143]. 

(iv) The owner of an impartible estate may dispose of it 

by will, unless there be a special custom prohibiting 
alienation, or the tenure is of such o nature that 
it cannot be alienated {a). 

(v) Summarising the above, it may be said that that 

property alone can be disposed of by will which can 
be alienated by gift inter vivos. But it does not 
follow that every kind of property that can be 
alienated by gift can be disposed of by will. Thus 
a widow governed by the Mayukha may alienate 
by gift moveable property inherited by her from her 
husband, but she cannot dispose of it by will 
[s. 179]. 

Maintenance. — A Hindu governed by the Dayabhaga law can by his will deprive 
liis wife of the share which she Avould get on a partition between her sons ; bub the wife 
is in that case entitled to an adequate provision for her maintenance out of her husband’s 
estate [s. 353]. 

Disinheritance. — There is nothing to prevent a Hindu from so disposing of his pro- 
perty by will as to defeat the rights of his sons, wife, or other heirs oven to the extent of 
completely disinheriting them (6). No express words are necessary to disinherit the 
heirs ; it is sufficient if the property is bequeathed to some other person (c). But if the 
bequest to that person is not valid, there will bo an intestacy to that extent, and the 
property will go to the heir, notwithstanding express directions in the will that he shall 
not take. The estate must go to somebody, and if there is no valid disposition, it must 
go to the heir [d). Similarly, where under the terms of a will the corpus of the estate is 
not to vest until the happening of a certain event, it will in the meantime vest in the heir (e)» 

Adopted son. — A Hindu adopting a son does not thereby deprive himself of the 
power to dispose of his separate property by will. There is no implied contract on the 
part of the adopter that he would not, in consideration of the gift of his son by the natural 
father, dispose of his property by will (/), but he cannot dispose of ancestral property 
by will ig). 

369 . Section 57 of the Indian Succession Act, 1925 .— 
The Indian Succession Act, 1925, consists of eleven parts. 
Part VI relates to testamentary succession and comprises 


(а) Sri Raja Venkata Surya v. Court of Wards 

(1899) 22 Mad. 383, 26 I.A. 83 [will! ; 
Sartaj v. Deoraj (1888) 10 All, 272, 15 I.A 
61 [gift]. 

(б) Mulraz v. Chalekany (1838) 2 M.I.A. 54; 

Subbayya v. Surayya (1887) 10 Mad. 251 ; 
Narottam v. Narasandas (1866) 3 Bom. H. 
C.A.C. 6. 


(c) Prosanno v. Tarrucknath (1873) 10 Beng. L. 
R. 267. 

id) Tagore v. Tagore (1872) 9 Beng. L.R. 377, 
402. 

(e) AmtUya v. Kali Das ()905) 32 Cal. 861. 

if) Sri Raja Venkata Surya v. Court of Wards 

(1899) 22 Mad. 383, 26 I.A. 88. 

ig) Parmanand v. Shis Charandas (1921) 2 I, ah. 

69, .59 l.C. 256, (’21) A.L. 147. 
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secs. 57 to 191. Of these only some apply to Hindu wills, 
being those mentioned in Schedule III to the Act. But these, 
again, do not apply to all Hindu wills, but only to such classes 
of wills as fire specified in sec, 57 of the Act. The section is 
as follows 

'' The provisions of this Part (that is, Part VI of the Act) 
which are sot out in Schedule III shall, subject to the restric- 
tions and moclifications specified therein, apply — 

(a) to all wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jain, on or after the 1st day of September, 1870, 
within the territories which at the said date were subject 
to the Lieutenant-Governor of Bengal or within the 
local limits of the ordinary original civil jurisdiction of 
the High Courts of Judicature at Madras and Bombay; 

(b) to all such wills and codicils made outside those 
territories and limits so far as relates to immoveable 
property situate within those territories or limits ; and 

(c) to all wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jain, on or after the Is^ day of January, 1927, 
to wliich those provisions are not applied by clauses (a) 
and (b).” 

369A. Form of will— The following Hindu wills and 
codicils are required to be in writing signed by the testator 
and attested by at least two witnesses (h), as provided by 
sec. 63 of the Indian Succession Act, 1925, namely : — 

(a) all wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jain, on or after the 1st day of September, 1870, 
within the territories whicli at the said date were 
subject to the Lieutenant-Governor of Bengal or within 
the local limits of the ordinary original civil jurisdiction 
of the High Courts of Judicature at Madras and 
Bombay ; 

(b) all such wills and codicils made outside those territories 
and limits so far as relates to immoveable property 
situate within those territories or limits ; and 

(c) all other wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jain, on or after the 1st day of January, 1927. 

This section is but a limb of sec. 67 of the Indian Succession Act, 1926 : see see. 369 
above. 


ih) Uimkanta v. Biswambhar (1929) 8 Pat. 413, 117 I.C. 874, (’29) A.P. 401, 
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Before the Hindu Wills Act, 1870, no Hindu will was required to bo in writing; Ss. 
the will could be oral or in writing (i). If the will was in writing, it did not nquiro 369A) 370 
to be signed or attested ( j). Probate was granted of oral wills as well as of written wills ( I ) 

The Hindu Wills Act was the first enactment which required Hindu wills to bo in writing. 

That Act, however, applied to certain wills only, being those specified in els. (a) and (b) 
of this section. Other wills were not required to be in writing. They could be made 
orally. By the Indian Succession (Amendment) Act, 1026, tho.^e wills il wore required 
to be in writing. This Act is reproduced in cl. (c) of this section, t.'ho result is that 
every Hindu will made after the 1 st January, 1927, must bo in waiting signed by the 
testator and attested by at least two witnesses is provided b, sec. 63 of the Indian 
Succession Act, 1926. As to the history of the legislation on the subject, see p. 434 
of the 8 th Ed. of this work. 

No particular form necessary for a will. — A will need not be in any particular form. 

It is sufficient if it contains the testamentary wishcB of the deceased, Thus a petition to 
the Revenue authorities {1), a statement made before a Revenue official and recorded 
oy him (m), entries in a wajib-ul-arz (n), a matrimonial arrangement deed (o), a mooHiar- 
namah or power of attorney [p), a deed of settlement made at the time of adoption ( 9 ), 
and a tamlikanama or deed of assignment (r), containing testamentary dispositions of 
property, have been held to amount to a will. 

370. Revocation of will : alterations in will.—U) No will or 
codicil specified in els. (a) and (b) of sec. 369A above can be 
revoked except in the manner provided by sec. 70 of the 
Indian Succession Act, 1925. Nor can it be altered except 
in the manner provided by sec. 71 of the Act. 

'(2) The above rule applies also to wills and codicils 
specified in cl. (c) of sec. 369A, but only to such revocation and 
alterations as are made on or after the 1st October, 1929. 

(J) The will of a Hindu is not revoked by the marriage 
of the maker thereof (5), nor is it revoked, as regards 
self-acquired property, by the subsequent birth or adoption 
of a son (s. 498). 

This section is another limb of sec, 57 of the Indian Succession Act, 1925, set out 
in sec. 369 above. 

Rule of Hindu law before legislation. — No writing was necessary under the Hindu law 
to make a will or to revoke a will. Nor was actual destruction of a will necessary to 
constitute a revocation, if definite authority was given by the testator to destroy it with 
the intention of revoking it (i). 

As to the history of the legislation on the subject, see p. 434 of the 8 th Ed. of the 
work. 


(i) Jlari v. Mow lakshman (1887) 11 Bora. 89, 

93 ; Bhagican v. Kala (1877) 1 Bom. 641. 

( j) Tarachand v. Nobeen Chunder (1865) 8 W.R. 

138 ; Radhabai v. Ganesh (1879) 3 Bom. 7 ; 
Bapuji Jagannath, in re (1896) 20 Bom. 
674 ; Janki v. Kallu Mai (1909) 81 All. 
236, 2 1.0. 213 [draft will!. 

(fc) Ookul Cbandv. MangaUan (1903) 25 All, 813. 
(f) Mahomed Shamsool v. Shewukram (1874) 14 
Beng. L,B.. 226, 2 1.A. 7. 

(m) Kalian Singh v. Sanwal Singh (1885) 7 All. 
163. 


(n) Mathura Das v. Bhikhan Mai (1897) 19 All. 

16. 

(o) Din Tarini v, Krishna (1909) 36 Cal 149, 

II.C. 791. 

ip) Kollanay v, Luchmee 24 W.R. 895. 

(q) Lakshmi v. Subramanya (1889) 12 Mad. 490, 

(r) Tkakur Ishri Singh v. Baldeo Singh (1884) 10 

Cal, 792, III. A. 135. 

(«) Indian Succesalon Act, 1925, s. 57. 

(t) Maharajah Pertab Narain v. Subhao Kooer 
(1877) 3 Cal. 626, 643, 4 I.A. 228, 245 ; 
Venkayyamwa v. V mkataramanayyamma 
(1902) 26 Mad. 678, 29 T.A. 166. 
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S«. 371. Wills iounded on the law of gifts.— Bequests stand 

371,372 substantially on the same footing as gifts (i(). It has 
been so laid down by their Lordships of the Privy Council 
in tJie Tagore case. In tliat case their Lordships said Even 
if wills are not universally to be regarded in all respects as gifts 
to take effect uj)on death, they are generally so to be regarded 
as to the property which they can transfer, and the persons to 
whom it can be transferred ” (v). 

Properly uJiich they can transfer." — That property alone can be bequeathed by 
will whi< h can be alienated by gift inter vivos : see secs. 357 and 368. 

“ Persons to whom it ean be transferred."- — Just as before the Acts referred to in 
bcc. 36(1 a gift could not bo made in favour of a person who was not in existence at the 
date of the gift, so a beque.st could not before those Acts be made in favour of a person 
who was not in ('ixistonco at tlio tc.stator’.s death. See secs. 372, 373. 


372. Bequest to unborn person : Rule apart from statute.— 
A ])cr.son capable, of taking under a will must, either in fact 
or in confempJation of law, be in existence at the death of 
the testator (?e). This rule still applies to cases to which the 
provisions of tlu^ three Acts mentioned in the next section 
(s. 373) do not apply. 

Child in the 7vomb . — A bcf^ncst to a person not in oxistonoe at the testator s death is 
invalid . A child in tho womb and a son adopt'd hy a, widow ate tho death ol her hnshand 
arc in contemplation of law in existence at the death of the testator. 

A bequest to the wife of the testator’s son in case ho should marry within ten years 
from the testator’s death is valid, provided the son marri('S a girl who was in existence at 
the testator’s death (r), as the rule in this section doe.s not apply. 

Illustration. 

A bequest to the eldest child of L takes no effect if L has no child, at the time of the 
death of the testator, even though L has a son born some time after the testator’s 
death (y). The decision is also based on another ground. 

Exceptions to the rule . — In laying down the above rule in the Tagore case ihe Judicial 
Coraraittee desired “ not to express any opinion as to certain exceptional cases of provi- 
sions by means of contract or of conditional gift on marriage or other family provision for 
which authority may be found in Hindu law or usage.” Thus whore a suit against a Hindu 
widow by a person claiming to bo the adopted son of her husband was compromised by 
an agreement which provided that on the plaintiff relinquishing his claim to a zemindari, 
the widow and her heirs holding the zemindari should pay a specified annuity to the 
plaintiff and his heirs from generation to generation, it was held by their Lordships of the 
Privy Council that the annuity was a charge upon the estate, and the agreement was 
enforceable against the widow’s successors. Dealing with the argument that the grant 
was void as offending against the rule against perpetuity, their Lordships said .* ‘‘A 


((/) Seth Mulchand v. Bni Mancha 7 Horn. 

4U1, 493. 

(r) Tagore v. Tagore (1872) 9 Bens. L.ll. 377, 
399 I. A. Sup. Vol. 47, 69 ; Motirahu v. 
Matnubai (1897) 21 Bom. 709, 721, 24 I. 
A. 93, 10,5. 

ire) Tagore v, Tagore (1872) 9 BenR. L.R. 377, 
397, 400 I.A. Sup. Vol. 47. 67, 70; 


Chandi Chum v. Sidheswari {1889) 16 Cal. 
71, 15 I.A. 149; Venkata v. Suraneni 
(1908) 31 Mad. 810; Bai Mamubai v. 
Dom(1891) 16 Bom. 443. 

(u^) Dinesh Chandra v. Biraj Kamini (1912) 89 
Cal. 87, 11 1.C. 67. 

( v) Nakshetran ali Det i v. Brajsmder Das (1933) 
12 Pat. 708, 146 I.C. 866, (’33) A.P. 647. 
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second contention was that this was a creation of a kind of perpetuity, which the law did 
not allow, or an attempt to create a permanent relation which was impossible of creation. 
Whatever might be said about that, if this agreement lay in covenant, seeing that it lies 
in a charge, there is no difficulty in making it perpetual as long as there are lineal or colla- 
teral heirs of the grantee, and in our view the District Judge and Seshagiri Aiyar, J., in 
the High Court wore right in holding that this is a charge” {z). It has also been held 
that an annuity loft by a Hindu to his daughter for her life, and then to her son absolutely 
— the annuity having been made a charge on the estate — is valid, though the son might bo 
bom after the death of the testator. A grant of this description does not violate the rule 
against perpetuity (a). 

The rule in this section applies to the office of a Shebait and a direction in the will 
that the office should be held by an unborn person was hold to be invalid {b). 

The rule laid down in this section is applicable to all wills, whether they are 
governed by the Dayabhaga law or the Mitakshara law (c), and whether they are or 
a^e not subject to the provisions of the Indian Succession Act, 1925, relating to Hindu 
wills (d). It may here bo observed that the testator in the Tagore case was governed 
by the Dayabhaga school, and the will was made long before the Hindu Wills Act, 1870, 
came into force. As to the law as altered by statute, see s. 373. 


Ss. 
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373. Bequest to unborn person : Rule as altered by statute.— 
(/) The rule of Hindu law stated in sec. 372 that a bequest 
cannot be made in favour of a person who was not born at the 
date of the testator's death has been altered by three Acts, 
namely, tlie Hindu Ttansfeia and Bequests Act, 1914, tlie 
Hindu Disposition oi Biopeity Act, 1916, and the Hindu 
Transfers and Bequests [City of Madras] Act, 1921. The rule 
as altered by these Acts may be stated as follows ' 


Subject to the limitations and provisions contained in 
sections 113, 114, 115 and 116 of the Indian Succession Act, 
1925, no bequest shall be invalid by reason only that any person 
hr whose benefit it may have been made was not born at the date 
of the testator's death. 


This rule, however, is not of universal application, but is 
confined to the following cases, namely : — 

(i) to wills executed on or after the 14th February 1914, by 
Hindus domiciled in the province of Madras except the 
city of Madras, and, in the case of wills executed befoje 
that date, to such of the dispositions thereby made as 
are intended to come into operation at a time which is 


it) Raja of Ramnad v. Sundara (1919) 46 I.A. 
64, 42 Mad. 681, 49 I.C. 704, (’18) A.PC. 
156. See also Khajeh Solehman Quadir v. 
Nawab Sir Salimallah (1922) 49 I.A. 153, 
49 Cal. 820, 69 I.C. 138, (*22) A.PC. 107. 
(rtl Jatindra v. Ohanashyam (1923) 50 Cal. 266, 
72 I.C. 1019, (-23) A.C. 27. 

(5) Manohar Mukherji v. Bhupendranath 
Mukherji (1933) 60 Cal. 452, 141 I.C. 544, 


(’32) A.C. 701 overruling Mathura Nath v. 
Lakhi Narain (1923) 60 Cal. 426, 75 I.C. 
435, (’24) A.C. 68. 

(c) Mangaldas v. Krishnabai J882) 6 Bom. 38. 

(d) Alangamonjori v. Sonamoni (1882) 8 Cal. 

637 ; Radha Prasad v. Ranimoni Dasi 
(1911) 38 Cal. 188, 8 I.C. 1061, S.C. on 
appeal, 41 Cal. 1007, 41 I.A. 176, 28 I.C. 
713, (’14) A.PC. 149. 
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siil)8eqiiciit to that date : Hindu Transfers and Bequests 
Act, 1014 ; 

(ii) to wills executed on or after the 20th September^ 1916, by 
Hindus in any j)art of British India except the province of 
Madras : Hindu Disposition of Property Act, 1916 ; 

(iii) to wills executed on or after the 27th March, 1921, by 
Hindus domiciled within the limits of the ordinary original 
civil jurisdiction of the High Court of Madras, and, in 
the case of wills executed before that date, to such of the 
dispositions thereby made as are to come into operation 
at a time subsequent to the 14th February, 1914 : Hindu 
Transfers and Bequests {City of Madras'] Act, 1921. 

For the throe Acts mentioned in the section and the history of the legislation on the 
Hubject, see notes to sec. 300 above. 

The limitations subject to which a bequest can bo made in favour of an unborn 
person are sot out in secs. 383*387 below. 

374. Election. — Though a Hindu governed by the 
Mitakshara law cannot dispose of l)y will his undivided interest 
in coparcenary property, he may bequeath his self-acquired 
[property to his coparcener and his undivided interest in the 
coparcenary property to a third ])erson. Such a disposition 
is valid, and the ('-oparcener to whom the self-acquired property 
is bequeathed will have to elect, after the testator’s death, as 
to which of the two properties he would take. He cannot 
have bo til (c). 

375. Probate, letters of administration and succession 
certificate. — (i) In the case of Hindu wills of the classes 
specified in clauses (a) and (b) of sec. 57 of the Indian Succession 
Act, 1925, [s. 369 above], no right as executor or legatee can be 
established in a (feurt of Justice, unless a Court of competent 
jurisdiction shall have granted probate of the will. But no 
probate is necessary to establish such right in the case of other 
Hindu wills [el). 

(2) Where a Hindu dies intestate, it is not necessary in 
any case to obtain letters of administration to the estate of 
the deceased to establish a right to any part of the property 
of the deceased. 

(3) But where the suit is one to recover a debt due to the 
estate of a deceased Hindu, no decree can be passed against 

(<-) Kishan ('hand v. Nannjan (1929) 10 I (el) Ahmed v. Qhisia (1945) Nac. 662 (’46) 

Lah. 389, 113 1. C. 298, (28) A. L. 967. 1 A.N. 237. ^ 
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the debtor except on the production of a probate or letters 
of administration or a succession certificate. 


Ss. 

375,376 


Sub-sec. (i). — Sub-sec. (1) is a re-production of soo. 213 of the Indian Succession Act, 
1925. Where probate is necessary to establish a claim in a Court of law, it is sufficient 
if the probate is produced when the decree is passed. The suit may be instituted without 
a probate {/). 

Sub-sec. (2). — See the Indian Succession Act, 1926, sec. 212. 

Sub-sec. (3). — This sub-section is a reproduction of see. 4 of the Succession Certilioate 
Act, 1889, now the Indian Succession Act, 1926, sec. 214. A succession certificate is 
necessary in a suit by a son to recover money which was the self-acquired property of 
his deceased father (g) or in the execution by a widow of a money decree obtained by 
her husband (A). But no such certificate is necessary to recover money to which the 
plaintiff becomes entitled by survivorship {i). 

Who may oppose grant of probate. — Whore the nearest reversionary heir to a Hindu 
testator refuses without sufficient cause to oppose grant of probate, the next person in 
tae line of succession may oppose it ( j). In the last mentioned case the Court applied 
the principle stated in sec. 207 above. 

Letters of administration where deceased was joint in wto/e.— No probate or letters 
of administration can be granted in respect of joint family property. But where such 
property stands in the name of the manager or other member of the family, letters of 
administration may be granted to the surviving coparcener as his heir to the legal estate 
in that property, and limited to that property, under sec. 250 of the Indian Succession 
Act, 1925 [k). This constantly happens in the case of shares of a limited company. 


376. Vesting of estate in Hindu executor or administrator.— 
The executor or administrator of a deceased Hindu is his legal 
representative for all purposes, and all the property of the 
deceased vests in him as such [ 1 ). 

See Indian Succes-sion Act, 1925, sec. 211, corresponding with sec. 4 of the Probate 
and Administration Act, 1881. 


No vesting of coparcenary property. — Coparcenary property cannot be disposed of 
by will. Hence it cannot vest in the executor (m). 

Character of Hindu executor.— Beiovo the passing of the Hindu Wills Act, 1870, the 
estate of a deceased Hindu did not vest in his executor, even if probate was granted to 
him. The executor was not the legal representative of the deceased person, but was 
practically a manager of the estate with no greater power than the manager of the estate 
of a minor, unless the will gave him greater powers. The grant of probate and letters of 
administration took effect only for the purpose of recovering debts and securing debtors 


(/) Chandra Kishore v, Prasanna Kumari (1911) 
38 I.A. 7, 38 Cal. 327, 9 I.C. 22, a case 
under s. 187 of the I. S. Act, 186.5, as 
applied to Hindu wills by the Hindu Wills 
Act [now 8. 213 of the I. S. Act, 1925, as 
applied by s. 57 of that Act], 

(g) Vairavan v. Srinivasachariar (1921) 44 Mad, 

499, 82 I. C. 944, (’21) A. M. 168 [F.B.] ; 
Venkataramanna v. Venkayya (1891) 14 
Mad. 377. 

(h) Jadowbai v. Puranmal (1944) Nag. 832, 

(i) Raghavmdra v. Bhima (1892) 16 Bom. 

349; Jagmohandas v. AUu Maria (1895) 
19 Bom. 838; Sital Proshad v. Kaiful 
Sheikh (1922) 26 C.W.N. 488, 65 I.C. 
367,(*22) A.C. 149. 

(j) Shib Charan Das, In the goods of (1929) 


66 Cal. 1070, 121 1.O. 687, (’80) A.C. 150. 

(k) Qopalaswamy v. Meenakshi (1929) 7 Banc 

39, 115 I.C. 905, (’29) A.R. 99 ; Bank 
of Bombay v. Ambalal Sarabhai (1900) 24 
Bom. 850 ; Mussamat Uttam v. Dina Nath 
(1918) 64 Punj. Rec. no, 139, 46 I.C. 454, 
(’18) A. L. 240. 

(l) Sir Mahomed Yusuf v. Hargovandas (1923) 

47 Bom. 231, 70 I.C. 268, (’22) A. B. 392 ; 
Ramiah v. Venkatasubbanma (1926) 49 
Mad. 261, 94 I.C. 83, ,'26) A.M. 484 
[F.B.]; Ganapathi v. Sivamalai (1913) 
36 Mad. 575, 17 I.C. 4. 

(w) Ujambai v. Harakchand Oovindji (1935) 
59 Bom. 644. 87 Bom. L.R. 300, 156 I C 
621, (*35) A.B. 242, 
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S$. paying the same, hut neither an executor nor an administrator had any such rights as 

576-377 are conferred u 2 )on executors and administrators by tho Indian Succession Act, 1925 (n). 

Such was the state of tho law prior to the Hindu Wills Act, 1870. That Act 
incorporated see. 179 of the Indian Succession Act, 1865, which provided that “the 
executor or administrator, as the case may be, of a deceased person, is his legal represen- 
tative for all purposes, and all tho property of the deceased person vests in him as such.” 
The Hindu Wills Act, 1870, however, did not apply to all Hindu wills. It applied only to 
( 1 ) wills made within certain local limits, and ( 2 ) to wills relating to immoveable property 
situated within those limits [see sec. 369J. The Probate and Administration Act which 
applied to all Hindu wills, was not passed until 1881. The latter Act repealed the said 
sec. 1 79 as part of the Hindu Wills Act, but re-enacted it as part of itself in sec. 4 . Both 
these Acts have been repealed and re-enacted by the Indian Succession Act, 1926. 
Sec. 21 1 of tho latter Act corresponds to sec. 4 of the Probate and Administration Act. 

Veslinff of property in exeevtor withovt probate.— T'he estate of the deceased vests in 
the executor whether he has obtained probate or not (o). 

The contrary decision of the Calcutta High Court on the Probate and Administration 
Act, 1881, is now of no importance (p). 

A and li are executors of C’s will. A alone obtains probate. This is no bar to 
H’s acting as a legal representative of C’s estate ( 9 ). 


376A. Power of Hindu executor or administrator to dispose 
01 property.— (i) A Hindu executor has power to dispose of bhe 
property of the deceased vested in him [sec. 376 above]. In the 
case, however, of immoveable property, this power is subject to 
any restriction contained in the will, unless he has obtained 
probate of the will and also leave from the Court which granted 
the probate to dispose of such property. 

(2) A Hindu administrator has power to dispose of the 
property of the deceased vested in him [sec. 376 above]. In 
the case, however, of immoveable property, he cannot mortgage 
it or charge it or transfer it by sale, gift, exchange or otherwise, 
or grant a lease of it for a term exceeding five years, unless he 
has obtained the permission of the Court which granted the 
letters of administration to do so. 


See Indian Succession Act, 1926, sec. 307 
Probate and Administration Act, 1881. 


, corresponding with sec. 90 of the 


377. Intention of testator.—" In determining the construc- 
tion [of a will ] what wc must look to, is the intention of the 
testator. The Hmdu law, no less than the English law, points 
to the mtention as the element by which we are to be guided in 


(n) Maniklal v. Mancherji (1876) 1 Bom. 269 
276 ; Jugmohandat v. Pallonjee (1898) 22 
ii>oorgam(mey 

(18/9) 4 Cal. 455, 468 j .Saraf Chandra v 
Bhupendra iVafA (1898) 25 Cal. 103 ; Amul- 
ya V. Kali^t (1905) 82 Cal. 861 ; Mirza 
Eurrutulain v. Nuzbut-ud-Dowla (1906) 33 
/ . 82 1.A. 244, 257-268. («) 

<o) Mahomed iusuf v. Hargovandat (1928) 47 


Bom. 231, 70 I.C. 268, (’22) A.B. 392 ; 
Vfniatasuhbamma v. Bamayya (1932) 55 

A K! * 92 ’ 

Sakina Bibee v. Mahomed Ishak (1910) 
37 Cal. 889, 8 I.C, 655 

Chi^mbara v. Krishnasami (1916) 89 Mad 
365, 368-369, 28 I.C. 221, (’16) A.M. 720. 
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determining the effect of a testamentary disposition ; nor 

is there any difference between the one law and the other as 
to the materials from which the intention is to be collected. 
Primarily the words of the will are to be considered. They 
convey the expression of the testator’s wishes, but the 
meaning to be attached to them may be affected by 
surrounding circumstances, and where this is the case those 
circumstances no doubt must be regarded (r).” 

“ In all cases the primary duty of a court is to ascertain 
from the language of the testator what were his intentions, i.e., 
to construe the will. It is true that in so doing they are 
entitled and bound to bear in mind other matters than merely 
the words used. They must consider the surrounding 
circumstances, the position of the testator, his family relat ionships, 
the probability that he would use words in a particular sense, 
and many other things which are often summed up in the 
somewhat picturesque figure. ' The Court is entitled to put 
itself into the testator’s armchair.’ Among such surrounding 
circumstances which the Court is bound to consider none 
would be more important than race and religious opinions, 
and the Court is bound to regard as presumably (and in many 
cases certainly) present to the mind of the testator influences 
and aims arising therefrom . . . This fundamental prin- 
ciple does not clash with the principle that the Court will 
not necessarily apply English rules of construction to such a 
will as we have here to deal with. . . Nor does this funda- 
mental principle clash in any way with what is sometimes 
called, ‘ giving a liberal interpretation ’ to native wills. That 
native testators should be ignorant of the legal phrases proper 
to express their intentions, or of the legal steps necessary 
to carry them into effect, is one of the most important of the 
‘ surrounding circumstances ’ which the Court must bear in 
mind, and it is justified in refusing to allow defects in expres- 
sion in these matters to prevent the carrying out of the testator’s 
true intentions. But those intentions must be ascertained by the 
proper construction of the words he uses, and once ascertained 
they must not be departed from (5).” 

It is clear from the passage cited above that the intention 
of the testator is to be gathered primarily from the Mnguage of 

(r) Soorjeemoney Dotted v. Denobundoo Mullick 199, 221-223, 41 I. A. 61, 70-72, 23 I.C- 

(1857) 6 M.I.A. 526, 551. 166 ; Siuanka Bhutan v. Qopi Ballav (’35) 

it) Naratimha v. Parthatarathy (1914) 37 Mad. A.O. 716, (1936) 63 Cal. 385, 159 1.C, 437. 


S.377 
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'• the tvill Where the language is clear and consistent, it must 
receive its literal cojistruction, luiless there is something m the 
will itself to suggest departure from it (t). If the real meaning 
can be reasonably ascertained from the language used, that 
meaning is to be enforced to the extent and in the form which 
the law allows [u). Clear and unambiguous dispositive words 
are not to be controlled or qualified by any general expression of 
intention (v). .Technical words or words of known legal 
import, must liave their legal effect, even though the testator 
uses inconsistent words, unless tliosc inconsistent words are of 
such a nature as to make it perfectly clear that the testator did 
not mean to use the technical terms in their proper sense. Thus 
the words become malik (owner) ” confer an heritable and 
alienable estate, unless the context indicates a different meaning. 
Similarly the words putra putrade krame have acquired a 
technical force, and are used as meaning an estate of inherit- 
ance (?c). At the same time it must be recognized that 
documents in the vernacular are often expressed in loose and 
inaccurate language, and thus sometimes a meaning more 
extended or more retricted than the literal meaning may have 
to be given to particular words in vernacular documents 
provided the context justifies doing so (x). Particular words 
in a will should not be construed with reference to similar 
words in another will The will must be read as a whole to 
ascertain the intention of the testator and where the intention is 
cle^irly expressed by unambiguous words in certain clauses 
other words in otlier clauses repugnant to them may be 
discarded (y). 

Where a testator bequeathed liis property to his wife absolutely with a condition 
that if imchastity is established the reversioners should share the property equally, it 
M-as held that imchastity docs not cover ro-marriago in the absence of a clause prohibiting 
re-marriage {2), 

378. Ordinary notions and wishes of Hindus to be taken into 
consideration. — “ In construing the will of a Hindu it is not 


[f) Gurusami v. Sicakami (181)5) 18 Mad. 347, 
358, 22 I.A. 111). 

(«) Tagore v. Tagore (ISTZ) 9 Beng. L.R. 377, 
395 I.A. Sup. Vol. 47, 65; liani Taro- 
kessur Roy v. Sochi (1883) 9 Cal. 952 
10 I. A. 51. 

U) Basant Kumar Rasu v. Hamshankar Ray 
(1932) 59 Cul. 859, 138 I.C. 882, (’32) A € 
600. 

' « ) Lain Mohun v. Chukkun Lai (1897) 24 Cal. 
834, 24 I..\. 76 ; Surajmani v. Rabi Kath 
(1908) 30 All. 84, 35 I.A. 17; Pratapsing 
V. Agarsingp (1919) 46 I.A. 97, 43 Bom. 
778, 50 I.C. 457, ('18) A. PC. 192; 


Soorjeemoney Dossee v. Denobundoo 
MuUick (1857) 6 M.I.A. 626, 561 ; 
Bissonauth v. Bamasoondery (1867) 12 
M.I.A. 41, 59. See also Ram Narayan 
' Singh V. Ram Saran IttZ (1919) 46 I.A. 88, 
46 Cal. 683. 60 I.C. 1, ('18) A.PC. 203. 

(X) Rajendra Prasad v. Gopal Prasad (1930) 
57 [.A. 296, 10 Pat. 187, 127 I.C. 743, 
(■30) A.PC. 242. 

(j/) Kanhya Lai Missir v. Mst. Eira Bibi 
(1936) 16 Pat. 151, 163 I.C. 940, (’36) 
' A.P. 323. 

(^) Jlar Bux Singh v. Musammat Shanti Deti 
(1941) 16 Luck. 414, 192 I.C. 53, (’41) 
A. 0.353. 
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improper to take into consideration what are known to be 
the ordinary notions and wishes of Hindus with respect to the 
devolution of property. It may be assumed tliab a Hindu 
generally desires that an estate, especially an aticestral estate, 
shall be retained to his family, and it may be assumed that a 
Hindu knows that, as a general rule, at all e\ents, v/omen do 
not take absolute estates of inheritance which they are enabled 
to alienate ” (a) [s. 143]. The predilections of the class to 
which the testator belongs may be kept in view (6). Where 
a testator gave certain properties to his daughters with a 
direction that they should enjoy the interest with their sons, 
grandsons, etc., and that neither the daughters nor their sons or 
grandsons, etc., should be entitled to give, .sell or mortgage the 
properties, it was held that the daughters and the daughter’s 
sons took only life estates (c). 


(«) Mahoimd Shumsool v. Shewakram (1874) 14 
Beng, L.R. 226, 231, 232, 2 1.A. 7, 14-15 ; 
Radha Rrosad v. Ranee Manx (1908) 85 
(Jal. 890, 902, 85 lA. 118, 129. 

(b) Sasanka Bhusan v, t/opi Ballav (1935) 159 


I.C.437,('35) A.C. 710. 

(c) HhbabaOii Debi v, Mahendra Chandra Lahiri 
(1937) 1 Cal. 400, 173 I.C. 857, (’38) A.C. 
34. 


S.378 
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CHArTER XX. 

kULES COMMON TO GIFTS AND WILLS. 


Ss. 379. Tagore case. — The leading case on Hindu wills 

379, 380 and gifts is the Twjore case {d) decided by the Judicial Com- 
mittee in the year 1872. A synopsis of that case is given in 
illustration (e) to sec. 382 below. The rules laid down in 
that case and the decisions founded thereon are set out in the 
following sections. The fundamental principle underlying 
those rules may be stated as follows : — 

Subject to the provisions of sec. 368, a Hindu may give or 
bequeath his property to any one he likes. He may not only 
direct who shall take the estate, but may also direct what 
quantity of estate they shall take. But the person who is to 
take must be in existence at the date when the gift or bequest 
is to take effect, and tlui estate given to such person must be an 
estate recoguiz<Hl by the Hindu law. The validity of a gift or 
becjiiest depends on the fulfilment of the conditions not only as 
to the jienon who is to take, but also as to the estate which is 
to L’e taken by him. The mere hict that the donee is a person 
ca[)able of taking under the deed or will is not sufficient to vali- 
date the gift. It is further necessary that the estate given to 
him must be one recognized by the Hindu law. As to what 
estates are not recognized by that law, see sec. 382 below. The 
rules laid down in the Tagore case as applicable to Hindu 
wills, are applicable to hereditary offices and endowments as 
well as to immoveable property (c). 

In cases go\'erned by the Hindu Transfers and Bequests 
Act, 1914, the Hindu Disposition of Property Act, 1916, and 
the Hindu Transfers and Bequests [City of Madras] Act, 1921, 
a grant may be made to an imhorn person subject, however, to 
the limitations and provisions contained in those Acts [see 
secs. 383 to 387 below]. 


380. Estate of inheritance.— (i) An important rule applica- 
ble to wills and deeds of gift is that a benignant construction 
is to be used ; and that if the real meaning of the document 
can be reasonably ascertained from the language used, though 
that language be ungrammatical or untechnical, or mistaken 
as to name or description, or in any other manner incorrect. 


(rf) Tagore v. Tagore (1872) 9 Beng. L 11 
377,I.A. Sup. Vol. 47. 


(#) OanwA Chander v. Lalbehari (1986) 66 I.A. 

1260, 164 I.C. 347. 
C36) AJ>C. 318. * 
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provided it sufficiently indicates what was meant, that meaning S. 380 
shall be enforced to the extent and in the form which the law 
allows. Accordingly, if the gift confers an estate upon a man 
with words imperfectly describing the kind of inheritance 
but showing that it was intended that he should have an estate 
of inheritance, the language would be read as conferring an 
estate inheritable as the law directs. If, an estate were given 
to a man simply without express words of inheritance, it 
would, in the absence of a conflicting context, carry by Hindu 
law (as under the present state of law it does by will in England) 
an estate of inheritance. Thus a gift to A simply without the 
words '' and his heirs ” would, in the absence of conflicting 
context, pass by Hindu law an absolute estate. If there were 
added to such a gift an imperfect description of it as a gift 
of inheritance, not excluding the inheritance imposed by the 
law, an estate of inheritance would pass. If again, the gift 
were in terms of an estate inheritable according to law, with 
superadded words, restricting the power of transfer which the 
law annexes to that estate, the restriction would be rejected, as 
being repugnant, .or, rather, as being an attempt to take away 
the power of transfer which the law attaches to the estate which 
the giver has sufficiently shown his intention to create, though 
he has added a qualification which the law does not recognise. 

(2) If, on the other hand, the gift were to a man and his 
heirs, to be selected from a line other than that specified by 
law, expressly excluding the legal course of inheritance, as, 
for instance, if an estate were granted to a man and his eldest 
nephew, and the eldest nephew of such eldest nephew and so 
forth for ever, to take as his heirs, to the exclusion of all other 
heirs, and without any of the persons so taking having the 
power to dispose of the estate during his lifetime, then inas- 
much as an inheritance so described is not legal, such a gift 
cannot take effect, except in favour of such persons as could 
take under a gift and to the extent to which the gift is in- 
consistent with the law. The first taker would, in this case, 
take for his lifetime, because the giver had at least that inten- 
tion. He could not take more, because the language is in- 
consistent with his having any different inheritance from that 
which the gift attempts to confer, and that estate of inheritance 
which it confers is void (/). 

(/) Tagore v, Tagore (1872) 9 Beng. L.R. 377, 1 v. Nanda Kumar (1900) 33 Cal. 1806. 

395, 1. A. Sup. Vol. 47, 66 ; Mmikyamala I 
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I. 381. Limited estates. — A Hindu may create a life-estate or 

^ successive life-estates or any other estate for a limited term, 
provided the donee is a person capable of taking under the 
deed or will (^). 

382. Estates repugnant or unknown to Hindu law. — man 
cannot create a new form of estate, or alter the line of suc- 
cession allowed by law, for the purpose of carrying out his 
own wishes or /policy. Inheritance does not depend on the 
will of tlie individual owner. Inheritance is a rule laid down 
(or, in the case of custom, recognised) by the State, not merely 
for the benefit of individuals, but for reasons of public policy. 
It follows directly from this tliat a private individual, who 
attempts by gift or will to make property inheritable otherwise 
than the law directs, is assuming to legislate, and that the 
gift must fail, and tlie inheritance take place as the law 
directs (A). A will in favour of the testator’s widow prohibiting 
all transfer of tlie proj)erty directing that all management 
of the property sliould be made after consultation of certain 
persons and giving lier powers of nominating a legatee by her 
will, such legatee possessing certain qualifications is an attempt 
to create an estate unknown to Hiixdu law and is void (i). 


A will or deed cannot institute a course of succession 
unknown to the Hindu law: and in conferring successive 
estates, the estate of inheritance must be such as is known 
to the Hindu law. All estates of inheritance created by gift 
or will, so far as tlu^y are inconsistent with the general law of 
inheritance, arc void as such. An English estate tail is an 
estate unknown to the Hindu law ; no person, therefore, 
can succeed under a gift or will as heir to such an estate (j). 
On this ground, wills and gifts which direct an estate to go in 
an order of succession which excludes female heirs (k) [that 
^s, an estate in tail male], or male heirs (1), or heirs by 
adoption (m), or daughters and their sons (n), or includes only 
some of the heirs (o) liave been held invalid to that extent. 


(ff) 

(ft) 

(0 

(;) 

(*) 


Tagore v. Tagore (1872) U lleng. 1,. 11. 377, 
400 1.A. Sup. Vol. 47, 70 ; llani Tarokessvr 
Roy V. Roshi(m^) 9 Cal. 962, 10 1 A. 51. 
(1872) 9 Beng. L.K. 377, 894-395 I.A. Sup. 

Vol. 47, 65-G6, tupra. 

Jiamu V. kashi(ldii) All. 9. 

(1872) 9 Bong. L.R. 377, 396 I.A. Sup. Vol. 
47, supra ;krutor<moni\ . Narmdui{\%%Q) 
16 Cal. 883, 892, 16 I.A. 29. 

Rani Tarokmur Roy v. Soshi (1883) 9 Cal. 
952, 10 I.A. 51 ; Vullubhdas v. Gordhandas 
(1890) 14 Bom. 860 ; Venkata Chella- 
yammi (ISOi) 17 Mad. 150; Lakshmakka 


I V. Boyjaramanna (1896) 19 Mad. 501 ; Lai 

Dhanlaxtni Hariprasad (1921) 45 Bom. 

I 1038, 62 I.C. 37, (’21) A.B. 262. 

, (/) Ran^aminov. A«nAamIi(1909)82Mad. 315, 

I 1 I.C. 195 ; Chandra Choor Dev v. Vibhvti 

' Bhushan Deva ( 1944) 23 Pat. 763. 

I (m) Suriya Rau v. Raja of PiUapur (1886) 9 
' Mad. 499, 13 I.A. 97. 

(«) Puma Soshi v. Kalidhan (1911) 38 Cal. 603, 
38 I.A. 112, 11 I.C. 412. 

(o) • Manohar Mukherji v. Bhupendranath Muk- 
herji(mZ) 60 Cal. 452, 141 I.C. 544, (’82) 
A.C.791. 
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Illustrations. 

(a) Property is bequeathed to B, and after him to the heirs mile of his body, that is, 
his heirs in tail male. 

This caso gives rise to the following three points ; — 

Ist point. — The estate tail is void. — ^The bequest to JS’s heirs is void, for the astate 
attempted to be conferred upon them is an estate in tail male, and such an estate is 
unknown to the Hindu law. 

2nd point.— B takes an estate for life.- — Does B take any interest under the will ? If 
so, does he take an absolute estate or a life e.state only ? The answer is, that B takes 
a life estate only. He does not take an absolute estate, for the result of putting that 
construction on the will would bo that B, as abs tlute owner, might mortgage or give 
away the property, in which case the property might pa.ss away from the family to a 
mortgagee or a stranger[^donoe. To adopt this construction would be in effect to make a 
now will for the testator and one which, so far from carrying his intention into effect ^ 
wou ld be in direct opposition to his intention, and indeed to his main object, viz., to keep 
t^giroperty in the family. But B certainly does take an estate for life, as in respect of 
him “the giver had at least that intention”. The presumption is that the testator 
intended to benefit B personally for it is clear that if the bequest to B and his heirs in 
tail male were valid, it would have carried with it the enjoyment by B of the property 
during his life. “ This intention, tliough it is mixed up with an intention to give an estate 
tail, may lawfully take effect.” 

3rd point. — Heir-at-law entitled to whole estate after H’s death. — (a) The result is that 
B takes an estate for life, and on his death the property will revert to the testator’s estate, 
that is, it will go to the testator’s heirs (p). The rule of English common law 
that the undisposed of residue of personal estate vests in the executor beneficially, does 
not apply to the will of a Hindu testator in India [q). 

(b) A, after providing for certain legacies, bequeaths the residue of his property 
to his executor upon trusts to pay the income to his daughter B during her lifetime and 
after her death upon trust to convey the property to his brothers C and D in equal shares 
and to the heir or heirs male of their or either of their bodies and on failure of these to the sons 
of his daughter B. 

C had three sons living at A’s death. D had no son living at A’s death but two 
sons are born to him after A’s death, and during B’a lifetime. B had no son at A* a death, 
but six sons are born to her after .4’s death. What are the rights of the parties under 
the will ? 

B takes an estate for life. C and D each takes an estate for his life in one moiety 
of the residue in remainder expectant on the death of B. The bequest to the heirs of 
G and D is void as it is a bequest of an estate tail. B'a sons are not entitled to any 
interest under the will, as none of them was in existence at the testator’s death, and 
further, because the estate purporting under the will to be devised to them was already 
void before it could pass to them. The result is that on the deaths of C and D respec- 
tively, his moiety will pass to the testator’s heir. If C dies in B'a lifetime, and if B is the 
heir-at-law, G’s moiety will pass to B, so that B will be entitled in possession to one 
moiety of the residue ; Kristoromoni v. Narendro (1889) 10 Cal. 383, 16 J.A. 29. 

In dealing with the contention that the brothers took an absolute estate, their 
Lordships observed as follows ; — 

“ Their Lordships cannot see where the absolute gift of the property to the brothers 
comes in. It is given, not to them, but to them and their heirs male. Why should the 
words ’heirs male’ be introduced at all, if an estate descendible to heirs general has 

ip) Tagore v. Tagdre (1872) 9 Beng. L. R. 877, I v. Nanda Kumar (1906) 33 Cal, 1806. 

95 I.A. Sup, Vol. 47, 66 ; iUoniifcyomata 1 (g) LaUubaiv. Mankuvarbai (1878) 2 'Bova.Z88. 
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S* 382 previously been [riven ? The words must ine.an cither that the estate of inheritance given 
to tho Lrothers is a qualified one, or that the heirs male are to take somehow by way of 
direct gift from the testator. The latter of these two alternatives can only be reached by 
reading the word ‘ and ’ as if it was ‘ or Indeed one jmssage of the judgment looks as if 
this constiuetion Avas in the mind of tho learned judges. They point out that no words of 
limitation are attached to the words ‘heirs, &e.’ And they add, ‘ this shows that the 
intention Avaa that whenever tho estate was conveyed from his own trustees to his half- 
brothers uho might be alive, or to their or either of their male descendants, it was to be 
an absolute esta,t(‘ as soon as it becomea vested in them.’ This cannot refer merely to the 
( ircurnstanco that in making the conveyance after the daughter’s death it might bo neces- 
sary, if the brothers thfruselves were dead, to convoy to their heirs, because, on the hypo- 
thesis of an absolute interest in the brothers, the conveyance Avould bo to tho heirs general 
or it might be to the alicmees, not to the male descendants. The absence of words of 
limitation after tin; words ‘ heirs, &e.,’ docs not appear to their Lordships to be of much 
significance ; but, as far as it goes, it rather favours tho appellant's than tho respondent’s 
construction, because if ‘ heirs, &c.,’ arc themselves words of limitation, words of limita- 
tion attached to them would be inappropriate ; otherwise they would bo appropriate, 
and they uould f(md to show that the ‘heirs’ were objects of direct gift. But upon 
putting it to Mr. Kighy whether he claimed to read the word ‘ and ’ in a disjunctive sense 
ho at once disclaimed any such contention, and indeed it is obvious that there are great 
difficulties in tho way of such a constiuetion, even if it would better tho position of the 
respondents. Their Lordships therefore find that the first of the two alternative construc- 
tions is the only possililo one.” 

(c) A be(pH'athes certain property to his three nephews, B, C and D, “for the 
payment of the ex[)enses of their pious acts.” He then directs as follows : “ My three 

nephews shall possess tho jiroperty in equal shares. They shall have no rights to alienate 
the same by gift or sale ; but they, their sons, grandsons and their descendants in the 
imde line shall enjoy the same. If any die without leaving a male child, his share shall 
devolve on tho surviving nejihews and their male descendants, but not on his other heirs. 

.1 dies leaving him surviving th(( three nephews, B, V and D, and a son F. B dies 
uninarried. TIkui C dies leaving a widow, but no issue. F sues D for a declara- 
tion of his rights in the property. What are the rights of the parties at this stage in the 
property ? 

The beque.'d to the sons, grandsons and descendants of the nephews in the male 
line is void, for the ctTect of it is to exclude females altogether. Such an estate of 
inheritance is inconsistent with the general law of inheritance which admits males as 
well as females to succession. The attempt to confine the succession to males to the 
entire exclusion of females, is a distinct departure from Hindu law, ‘ excluding ’ in the 
terms of the judgment in the Tagore case, ‘ the legal course of inheritance *. 

On vl’s death B, C and J) each took an estate for life in one-third of the property. On 
B'a death, his share Avent to his tAvo brothers, C and D. On the death of 0, D as the 
survivor of the three brothers, became entitled to a life estate in the whole of the property 
[s. 389 J. 

In the case on Avhich this illustration is based, it Avas contended that the intention 
of the testator Avas to confer an absolute estate on j5, C and D, and that that intention 
might be effectuated by striking out that portion of the Avill Avhich excluded females 
from succession. But this contention Avas overruled. The Judicial Committee said : 

‘‘ To alter the words prescribing the course of succession, so as to admit females, would 
bo in effect to make a new Avill for tho testator and one which, so far from carrying his 
intentions into effect, would be in direct opposition to his intention, and indeed to his 
main object expressed in other parts of his will, as well as in this clause, viz., to exclude 
females. ’ Tho result is that on ZI’s death, the whole property will revert to A’s estate 
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and pass to his heirs. If F is alive at D'a death, it will pass to him as the heir of A : 
Fani Tarokessuar v. Soshi (1883) 9 Cal. 952, 10 I. A. 51. 

(d) Two brothers subject to the Dayabhaga school of Hindu law execute a joint 
will whereby they purport to provide for the permanent devolution of their respective 
properties in the direct male line, including adopted sons, with the conditions that on 
failure of lineal male heirs in one branch the properties belonging to th d h' ranch should 
go to the other, subject to the same rule ; and that only in the absence of male descendants in 
the direct line in either branch should the properties go to female heirs or tbrir descendants. 
The document is invalid and void. The object of the document is cleaiiy to alter the 
rule of succession in the family to which the parties belonged by exchding female heirs 
and their descendants. Under it the female heirs and their descendants are not to receive 
the shares prescribed for them by the Hindu law of inheritance until there is an indefinite 
failure of male issue in both branches of the family. The result is that on the death 
of either of the two executants, his share will pass to his heirs according to the 
Dayabhaga law : Puma Sashi v. Kalidhan (1911) 38 Cal. 603,' 38 I. A. 112, 11 LC. 412. 

Note . — The above case as well as the Tagore case [ill. (e)] must be distinguished from 
a case like the one in ill. (a) to .sec. 389. The latter ca.se does not point to an indefinite 
feduro of male issue, but to a failure of male issue of any of the testator’s sons at the time 
of the death of that son (r), 

(e) Tagore case . — In the Tagore case property was bequeathed — 

(1) to A for life ; 'I 

to A’s eldest son for life ; j 

in strict settlement upon the > =to A and his heirs in tail male, 
first and other sons of such 
eldest son successively in tail 
male. 

(2) “after the failure or determination” of the above estate, to B and his 
heirs in tail male, 

(3) “ after the failure or determination ” of the last mentioned estate, to the 
heirs of C in tail male. 


The will expressly adopted primogeniture in the male line through males, and excluded 
females and their descendants (s). 

At the time of the testator’s death. A, the head of the first series of estates, had 
no son. B, the head of the second series of estates, had a son D bom in the lifetime of 
the testator. C was dead at the making of the will but left a grandson F bora in the 
lifetime of the testator. The testator died leaving an only son, S, No provision was made 
for him in the will, as he had become a Christian. Some time after the testator’s death, 
his son 3 brought a suit to set aside the will. It was held that A took an estate for life 
that all other bequests were void, and that the plaintiff, as the heir of the testator, was 
entitled to the whole state after the death of A. The estates tail were void, for they 
were inconsistent with the Hindu law of inheritance. It was also hold that B and D, 
though they were in existence at the testator’s death, took nothing under the will, for they 
were only to take “ after the failure or determination ” of the previous series of estates, 
that is to say, after the actual exhaustion of the line of A in conformity with the will. This 
event had not arisen and could not arise. The incapacity of A’s line to succeed by reason 
of the illegality of the will did not entitle J5 or Z) to any benefit under the wiU. For the same 
reason, F though he was in existence at the testator’s death, took nothing under the will : 
Tagore V. Tc^ore (1872) 9 Beng. L.R. 377, 1.A. Sup. Vol. 47. The plaintiff’s conversion 
to Christianity was no bar to his succession to his father’s estate, having regard to the 
provisions of the Caste Disabilities Removal Act, 1850. 

Note . — A Hindu may entirely disinhwit his son or other heir by bequeathing the 
whole of his property to another. By so doing, he does not create an estate inconsis- 
tent with the general law of inheritance ; he merely exercises the power which the 
Hindu law allows him. But what the Hindu law does not allow is to confer upon any 


(f) Soorjeemoney Dottey v. Denobundoo MuUiek 
(1862) 9 MLI.A. 123, 134. 
ts) See also The Adminietrator Oeneral of Bengal 


V. Lalbihari Dhar (1934) 61 Cal. 39, 152 
I.C. 710, (’84) A.C. 629. 
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legatee an estate which would be inconsistent with the Hindu law oj inhoitance, in other 
words, an estate which wouhl exclude the legal course of inheritance. An estate is 
said to be with the Hindu law of inheritance if it is given to A and the hoirs 

male of his body, for the ciToct is to exclude female heirs. If it were given to A absolutely, 
then, on A’s death intestate, the estate would pass according to the general law of 
inheritance to A’s heir, whether the heir was a son, or a widow or a daughter. But the 
attempt to give an estate to A and the heirs male of his body is to exclude /emaZe heirs ; 
in other words it is an attempt to alter the line of succession allowed by law. 


(f) A Hindu by a deed of settlement conveys property to trustees upon trust to 
pay the income arising' therefrom to himself for lifo and after his death, as to a one-fourth 
share, to his married daughter K “for her solo and separate use and after her death in 
trust for the male heirs of the said K share and share alike.’’ K survives the settlor and 
dies some years after the date of the settlement leaving 6 sons all of whom wore in existence 
at the date of the deed. The gift to the sons is an absolute gift to them of the property 
and they take the property as tenants in common in equal shares. In the course of the 
judgment their Lordships of the Privy Council said : “In settling the true construction 
of this deed, therefore, unless there is a special reason afforded by the deed itself to the 
contrary, the technical meaning given to words in English law must be disregarded. 
So also must rules like the well-known rule in Shelly's case, based hero upon feudal customs 
that have had no existence in Bombay. Further, it is to be remembered that a gift to a 
class of whicli no member existed at the date of tho deed would bo bad, and so also a defi- 
nite attempt to create what in England would be regarded as an estate tail : see Tagore v. 
Tagore (t). Tho main part of tho respondents’ argument depends upon this last con- 
sideration. They assort that this was tho true meaning of the gift — to the male heirs of 
Krishnabai after Krishnabai’s death — and that it consequently failed. They further argue 
that the words themselves connote a descendible quality of estate with which it was the 
intention of the settlor to impress the property either in tho gift to Krishnabai or to 
tho male heirs. Their Lordships are unable to accept this view, which is permeated by the 
suggestion that the words when used in a Bombay settlement are primarily words of 
inheritance denoting tho character of an estate. They do not think that the male heirs 
of Krishnabai took by inheritance from her. They are of opinion that the estate that 
Krishnabai took was defined and limited by her life interest, and that it was not by 
descent from her but by virtue of a wholly independent gift that her male heirs wore bene- 
heiarios under tho dw'd. These male heirs being in fact living at the date of the deed, no 
difficulty arises .... Their Lordships aro of opinion that the true interpretation 
IS that tho persons who answer tho description of male heirs at tho date of Krishnabai’s 
death wero the persons in whoso favour an independent gift was made, but that by 
operation of tho Hindu law there would be excluded from that class people who were not 
living when tho deed was executed. There is nothing whatever in the words of the grant 
to show that tlio estate so conferred was anything but an absolute estate upon such per- 
sons. I or there is nothing k) suggest, on the one hand, that such estate was limited to 
their life or, on the other, that any line of descent was marked out after their death. It 
is true that tho gift is in tho form of a gift of income but it is a gift unlimited in point of 
time, and if there bo no restriction in the gift and no limitations beyond tho actual 
boneficiarios at Krishna bai’s death such a gift carries the whole estate ” : Madhavrao v. 
Balahhai (1928) 56 I. A. 74, 52 Bom. 176, 107 I.C. 119, (’28) A.PC. 33. The rule in this 
section applies to wills providing for succession of shebaits of an endowment {u). 

When the husband gave his wife full powers of transfer over tho property but without 
giving her an absolute estate such a disposition is not repugnant to Hindu Law and 
alienations by her aro binding on tho reversioner (u). 


(t) (1872) 9 BenR. L.K. 377, I. A. Sup. Vol. 47. 
(>') Ganesh Chander v, Lalbehari (1936) 65 1. A, 
448, 38 Bom. L.R. 1250, 164 I.C. 347, 


(*36) A.PC. 318^ 

(v) BUhun Singh v. Shri Thakurji Bangla Nain 
Bhagtcan 72 1.A. 27. 



RULES COMMON TO GIFTS AND WILLS. 


469 


383. Limitations subject to which a gift or bequest can be 
made to an unborn person. — As has akeady been stated, a 
Hindu may under the Acts of 1914, 1916 and 1921 referred to 
in secs. 360 and 373 above, dispose of his property by transfer 
inter vivos or by will in favour of an unborn person. This, 
however, can only be done subject to certain limitations and 
provisions. These limitations and provisions are- 

(a) in respect of dispositions by transfers inter vivos, 
those contained in Chapter 11 of the Transfer of 
Property Act, 1882, and 

(b) in respect of dispositions by will, those contained 
in sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925. 

Chapter II of the Transfer of Property Act, 1882, did not originally apply to Hindus. 
It has now been extended to Hindus by the Transfer of Property (Amendment) Act 20 
of 1929, sec. 3. Tho sections of that Chapter material for the present purposes are 
sees. 13, 14, 15 and 16, which correspond to secs. 113, 114, 115 and 110 of the 
Indian Succession Act, 1925. Both those sets of sections are similar in substance; 
they are therefore dealt with together in secs. 384, 385, 386 and 387 below. 

All the eight sections asm me that a gift or bequest can be made in favour of an 
unborn person. They did not apply to Hindus at first. They were gradually made 
applicable to Hindus. The Hindu Transfers and Bequests Act, 1914, and the Hindu 
Transfers and Bequests [City of Madras] Act, 1921, incorporated onlys. 14 of the Transfer 
of Property Act and the corresponding s. 114 of the Indian Succession Act, being the 
sections which relate to tho rule against perpetuity. Tho Hindu Disposition of Property 
Act, 1910, incorporated two more sections, namely, s. 13 of the Transfer of Property 
Act and the corresponding s, 113 of the Indian Succession Act. The first time all the 
eight sections wore applied to Hindu’ gifts and wills was by the Transfer of Property 
(Amendment) Supplementary Act 21 of 1929, by which all tho three Acts mentioned 
above were amended and they were all made uniform ; see ss. 11, 12 and 13 of Act 21 
of 1929. 

384. Disposition in favour of unborn person subject to 
prior disposition. — Where a gift is made to a person not in 
existence at the date of the gift or a bequest is made to a 
person not in existence at the death of the testator, subject to 
a prior gift or bequest, the later gift or bequest shall not take 
effect, unless it extends to the whole of the remaining interest 
of the donor or testator in the property. 

Illustrations. 

(1) Gift. — A transfers property of which he is tho owner to B in tnjst for A and 
his intended wife successively for their lives, and, after the death of tho survivor, for the 
eldest son of the intended marriage /or life, and after his death for A’s second son. The 
interest so created for the benefit of the eldest son does not take efiect, because it dees 
not extend to the whole of A’s remaining interest in tho property. 


Ss. 

383,384 
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(2) Bf'qued. — Propt'rly is Ix'queathed by a father to his son for life, after his deatn, 
to his son’s wife for life and after her death to certain other persons. The son’s wife 
was not in existence at the tlate of the testator’s death. The bequest to her, not being 
of the whohi interest, is void (iv). 

This section is a combination of s. 13 of the Transfer of Property Act, 1882, and 
8. 113 of the Indian .Succession Act, 1025. 

385. Rule against perpetuity.— (/) Gift.—^o transfer of 
property can operate to create an interest which is to take effect 
after the lifetime of one or more per.sons living at the date of 
sucli tran.sfer, and tlie minority of some person who shall be in 
existeiKie at the expiration of that period, and to whom, if he 
attains full age, the interest created is to lielong. 

(2) Bequest . liequest is valid whereby the vesting of 
the thing be(|ueathed may be delayed beyond the lifetime of 
one or more persons living at the testator’s death, and the 
minority of some person who shall be in existence at the 
expiration of that period, and to whom, if he attains full age, 
the thing bequeathed is to belong. The rule applies to private 
trusts also (x). 

llluMrationif. 

(a) A fund is bcqucatliod to A for his lif(‘, and after his death to B for his life, and 
nft('r /Cs death to such of tho sons of B who shall first attain the age of 25. A and B 
survive tlic te.stator. Hero the son of B who shall first attain the age of 25 may be a 
son born after the death of the testator; sueh son may not attain 25 until more than 18 
years have elapsed from the death of the survivor of J and B ; and the vesting of the fund 
may thus be delayed beyond the lihdime of A and B and tho minority of the sons of B. 
The bequest after /Cs death is void. 

(b) A fund is bequeathed to A for his life, and after his death to B for his life, and 
after B'h death to sueh of i>’s .sons as shall first attain the age of 25. B dies in the life- 
time of the testator, leaving one or more .sons. In this case the sons of B are persons 
living at the time of the testator’s deeeaso, and the time when either of them will attain 
25 necessarily falls within his own lifetime. The bequest is valid. 

(c) A fund is bequeathed to .1 for his life, and after his death to B for his life, with 
a direction that after B's death it shall be divided amongst such of B's children as shall 
attain the age of 18, but that, if no child of B shall attain that age, the fund shall go to 
C. Here the time for the division of tho fund mu.st arrive at the latest at the expiration 
of 18 years from the death of B, a person living at the testator’s decease. All the bequests 
are valid. 

Sub-sec. (i) is sec. 14 of the Transfer of Property Act, 1882. Sub-.sec. (2) is sec. 114 
of the Indian Succession Act, 1025. Both these sections are the same in substance, 
though different in form. 

The rule against perpetuity does not apply to charitable or religious endowments. 
See sec. 411 below. 


(uf) Kuppusami Pillai v. Jayalakskmi Amtml A.C. 34. 

(lySS) 58 Mad. 15, 154 I.C. 637, ('34) A.M. 

705 ; Bibabathi Debee y. Mahendra Chandra 
LaAiri (1937) 1 Cal. 400, 173 I.C. 857, (’38) 


(z) Ajitkumara MUra v. Tarubala Dasi (1936) 
63 Cal. 209. 
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Rule of Hindu law before legislation. — The above rules apply only to gif s and 
bequests which are within the Hindu Transfers and Bequests Act, 1914, the Hindu 
Disposition of Property Act, 1916, and the Hindu Transfers and Bequests [City of 
Madras] Act, 1921, dealt with in sec. .360 above. As to gifts and bequests which do not 
come within those Acts, the old rule still applies. That rule may be stated as follows : — 

Where it appears from the will that the intention of the testator was not to pass the 
estate at all, but to create a perpetuity, as where the will contains a direction, as regards 
the corpus, that it should be kept intact for ever, and, as regards the income of the 
property, that portion thereof should be enjoyed by the testator’s sons, grandsons and 
their descendants for ever and that the rest should be accumulated, the direction is 
invalid, and the estate will pass as an estate intestate. The Hindu law does not allow 
property to be tied up in perpetuity except in the case of religious and charitable endow- 
ments (y). The same principle applies to transfers inter vivos (gifts). This rule may be 
explained by the following illustration : — 

Jllustiation. 

A will contains as to the property purported to be bequeathed thereby the following 
directions : — 

(1) that the property shall not be alienated at all ; 

(2) that six-sixteenths of the net income of the property shall be applied towards 
the maintenance of the members of the testator’s family and the families of his 
sons, grandsons and their descendants in perpetuity ; 

(3) that the remaining ten -sixteenths should be accumulated and carried to the 
credit of the estate. 

The will is invalid, and the property will descend to the testator’s heirs as on intestacy. 
The above directions show that it was not the intention of the testator to pass the estate 
at all. It is not a case where the testator has expressed an intention to pass the estate, 
and has added a clause against alienation, in which case the clause against alienation 
would be void [s, 393], and the gift of the estate would take effect. In the case put above, 
the will starts with a provision against alienation, and this provision is confirmatory of 
the other parts of the will which clearly show an intention to create a perpetuity (z). 

386. Gift or bequest to a class.— If a gift or bequest is 
made to a class of persons with regard to some of whom it 
fails by reason of the rules contained in secs. 384 and 386 
above, such gift or bequest fails in regard to those persons 
only and not in regard to the whole class. 


Illustrations. 


(a) A fund is bequeathed to A for life, and after his death to all his children who 
shall attain the age of 25. [The gift to A’s children is a gift to a class]. A survives the 
testator, and has some children living at the testator’s death. Each child of A’s living 
at the testator’s death must attain the age of 25 (if at all) within the limits allowed for a 
bequest [sec. 385 (2)]. But A may have children after the testator’s decease, some of 
whom may not attain the age of 25 until more than 18 years have elapsed after the 
decease of A. The bequest to A’s children, therefore, is inoperative as to any child bom 
after the testator’s death and in regard to those who do not attain the age of 25 within 
18 years after death, but is operative in regard to the other ehiidren ot A. 


(if) Shookmoi/ Chandra v.MonoAarriDassi (1885) I 
11 Cal. 684, 12 I. A. 103; Raikishori v. 
Debendranath (1888) 15 Cal. 409, 15 I.A. 

37 ; VuUabhdoi v. Qordhandas (1890) 14 


Bora. 360 ; Kumara itima y. Kumara 
Krishna (1869) 2 Beng. L.R. O.C. 11. 

(t) Ibid. 


Ss. 

385,386 
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other children of A who shall attain the ago of 25. B, G, D are children of A living 
at the testator’s decease. In all other respects the case is the same as that supposed 
in ill. (a). Although the mention of 5, C and D by name does not prevent the bequest 
from being regarded as a bequest to a class, the bequest is not wholly void. It is operative 
as regards any of the children B, G or />, who attains the age of 26 within 18 years after 
A’s death. 


This is a combination of sec. 15 of the Transfer of Property Act, 1882, as amended 
by the Transfer of Property (Amendment) Act 20 of 1929, sec. 9 and sec. 116 of the 
Indian Succession Act, 1925, as amended by the Transfer of Property (Amendment) 
Supplementary Act 2Y of 1929, sec. 14, Before the amendment, if a gift or bequest to a 
class failed as to any member thereof, the gift or bequest was ivholly void. Since the 
amendment, it is not wholly void. It is void only as to those in regard to whom it fails. 
The above illustrations are illustrations (i) and (ii) to sec. 115 of the Indian Succession 
Act as amended by the Supplementary Act, 


Sec. 15 of the Tran.sfer of Property Act and sec, 115 of the Indian Succession Act, 
before they wore amended as aforesaid, wore enacted on the principle of the decision 
in Leake v. Jiohinson (a). That principle is thus stated in Theobold on Wills : “ Where 

there is a gift to a class, any members of which may have to bo ascertained beyond the 
limits of perpetuity — for instance, to the children of a living person who shall attain 
twenty-livtv- tlio whole gift is void.” 


Rule of Hindu latv as to gift to a class and subsequent legislation . — Before the Acts of 
1914, 1910, and 1921, relating to gifts and bequests to unborn persons [secs. 360, 373], 
a gift to a ponson who was not in existence at the date of the gift was void ; and so was a 
bcrpiest to a person who was not in existence at the date of the testator’s death. This 
proceeded on tho principle that a person who was not in existence at the material date 
was incapacitated from taking. Thus if a gift was made by a Hindu to his grandsons, 
and none of them was in existence at the date of tho gift, none of them had the capacity 
to take, and the gift was therefore void. But what if a gift was made by a Hindu to 
his grandson A' who was in existence at tho date of tho gift, and to other grandsons 
(brothers of S) who might be born after the date of the gift, and some grandsons are born 
after tho date of tho gift ? It i.s obvious that tho grandsons who were born after the 
date of tho gift could not take, but could S take ? In some of the earlier cases it was 
hold on tho analogy of tho rule in Leake v, Robinson, that tho gift having failed as to the 
other grandsons, it was wholly void, and that S too could not take. But it was held 
in later cases and also by tho Judicial Committee that tho rule in Leake v. Robinson 
was a rule of con.struction of tho khiglisli law, and that it did not apply to Hindus, and 
that tho incapacity of tho other grandsons to take did not incapacitate 8 from taking, 
with the result that 8 took tho whole of the property which was the subject-matter of 
the gift (5). Further, tho rule in Leake v. Robinson is confined in terms to cases where 
tho members of the class may have to bo ascertained beyond the limits of perpetuity. 
But the soc’tions of the Transfer of Property Act and tho Indian Succession Act which 
contain tho rule against perpetuity did not then apply to Hindus, and Leake v, Robinson 
therefore could not possibly apply to Hindu gifts and bequests. 


(d) (1817) 2 Mor. 3C3. 

[b) hai Buhenchand v. Mvsaumat Astnaida 
Koer (1884) 0 All. 560, 11 I.A. 164; 
Bam Lai Sett v. Kanai Lai Sett (1886) 12 
Cal. 663 ; Bhagabati v. Kalicharan (1911) 
38 Cal. 468, 38 I.A. 54, 10 I.C. 641 
[affirming s.c. In 32 Cal. 992] ; Rani Moni 
V Radfuxpriimd{m\) 41 Cal. 1007, 41 I.A. 
176, 23 I.C. 713, (’14) A.PO. 149; Man- 


jamma v. Padmanabhayya (1889) 12 Mad. 
393 ; Ranganadha v. Bhagirathi (1906) 29 
Mad. 412 ; Mangaldaa v. Tribhuvan Das 
(1891) 15 Bom. 662; Tribhuvan Das v. 
Oangadas (1894) 18 Bom. 7 ; Krishna Bao 
V. Benabai (1896) 20 Bom. 671 ; Khimji v. 
Morarji (1898) 22 Bom. 633 ; Advocate- 
General V. Karmali (1905) 29 Bom. 133, 
165-156. 
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We shall now observe the course of legislation. First came the Madras Act of 1914. 
It validated gifts and bequests in favour of unborn persons, and thus remoad the bar of 
incapacity. It also applied for the first time the rule against perpetuity to cases governed 
by thai Act. Similar provisions were introduced by the Hindu Disposition of Property 
Act, 1916, and the Hindu Transfers and Bequests [City of Madras] Act, 1921 : see secs. 360 
and 373 above. The result of all that was that in the case put above grandsons other 
than 8, though not in existence at the date of the gift, could also talo under the deed. 

The Indian Succession Act in force when the tliroo Acts were passed was that of 
1865. Sec. 101 related to the rule against perpetuity; it is now sec. 114 of the Indian 
Succession Act, 1925. Sec. 102 related to bequests to a class ; this corresponds to sec. 115 
of the Indian Succession Act, 1925, before it was amended in 1929. Another Act in 
force when the three Acts were passed was the Hindu Wills Aci, 1870. Certain sections 
of the Indian Succession Act, 1865, were made applicable to cases governed by the Hindu 
Wills Act, one of them being sec. 102. Sec. 102 was in the following terms : — 

“ If a bequest is made to a class of persons with regard to some of whom it is inopera- 
tive by reason of the provisions of section 100 or section 101, such bequest is wholly void." 

Though sec. 101 was incorporated in all the three Acts, sec. 102 was not, the in- 
tention being to keep alive the rule of Hindu law that if a gift or bequest was made to 
a class of persons with regard to some of whom it was inoperative by reason of the fact 
that they were not in existence at the material date, the gift or bequest failed in regard 
to those persons only and not in regard to the whole class. But the legislature seemed 
to have overlooked the Hindu Wills Act, and particularly the inclusion in that Act of 
sec 102. This was not noticed until the decision of the Judicial Committee in Soundara 
Bajan v. Natarajan (c). The will in that case was governed by the Madras Act of 1914. 
Amongst the properties disposed of by the will were some immoveable properties situated 
in the city of Madras. This attracted the applicability of the Hindu Wills Act. The 
testator died in 1904, leaving three daughters, A, B and G. A had four children, three 
born before and one after 1904. B had one child born before 1904. C had six children 
all born after 1904. By this will the deceased directed his trustees to apportion his 
residuary trust fund into as many equal shares as there were daughters, to pay the income 
from each of such shares to the daughters for life respectively, and after the death of 
each daughter to hold the share appropriated to her “ upon trust for the children of 
such daughter who shall attain the age of twenty-one years." The testator was survived 
by the throe daughters. After their death a suit was brought by the children of the 
third daughter C against the children of A and B for construction of the will and for 
administration of the estate of the testator. The Judicial Committee held that the bequest 
to the unborn children was invalid under sec. 101 of the Indian Succession Act, 1865 [now 
the Indian Succession Act, 1925, sec. 114], as it offended the rule against perpetuity, and 
that the bequest being to a class, and being invalid as to some members, it failed also in 
regard to the children born before the death of tho testator under sec. 102 of that Act 
{corresponding to the Indian Succession Act, 1925, sec. 115, before it was amended in 
1929). In tho case under consideration the bequest to the children born after the tes- 
tator 8 death failed not because of the rule of Hindu law that a bequest to an unborn 
person in void, for the Madras Act validated such bequest, but because of the rule against 
perpetuity contained in sec. 101. The bequest being void as to some members of the class 
under sec. 101 it was wholly void under sec. 102. This led to the amendment of sec. 15 
of the Transfer of Property Act, 1882, and sec. 115 of the Indian Succession Act, 1926, 
in the manner stated above. 

387. Failure of prior disposition. — ^Where a gift or bequest 
fails by reason of any of the rules contained in sections 384 

(c) (1925) 52 I.A. 310, 48 Mad. 906, 92 1.C. 289, (’25) A.PC. 244. 


Ss. 

386, 387 
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Ss. and 385 above, any gift or bequest intended to take eiffect 
Qj. n^ion failure of such prior gift or bequest also fails. 

llluslralion. 

A fund is bequeathed to A for his life, and after his death to such of his sons as 
shall first attain the age of 25 for his life, and after the decease of such son to B. A 
and B survive the testator. The bequest to B is intended to take effect after the bequest 
to such of the sons of A as shall first attain the age of 25, which bequest is void under 
sec. 114 of the Indian Sucees.sion Act, 1925 [sec. 385 (2) above]. The bequest to B 
is also void (d). 

This is a combination of sec. 16 of the Transfer of Property Act, 1882, and sec. 116 
of the Indian Succession Act, lO'i.”). 


388. Independent and alternative bequests.— Where there 
arc independent and alternative gifts or bequests, of which on^ 
is good at the time the document takes effect, and the other 
is void, the former will take effect, and the latter will be 
disregarded (e). Where a testator made some bequests of 
projierty in favour of his relations and other bequests for 
charitable purposes and some of the former bequests were 
invalid, the latter were held to be valid as they were separable 
from and not dependant on the former (/). 


389. Grant subject to defeasance : Executory bequest. — It is 
competent to a Hindu to make a grant of an absolute estate 
defeasible on the happening of a subsequent event. But the 
event must happen, if at all, inmiediately on the close of a 
life in being, and the gift over must be in favour of some person 
in existcuKT. at the date of the gift or at the death of the testator, 
as the case may be ; otherwise, the gift over is void, and the 
absolute' estate granted to the first donee remains unaffected {(j). 

In cases, however, governed by the Hindu Transfers and 
Bequests Act, 1914, the Hindu Disposition of Property Act. 
191 (), and the Hindu Transfers and Bequests [City of Madras] 


(d) Taqore \. (1H72) 9 Ucul' L.ll. 977, 

41U, I A. Sup. Vol. 47, SO , SoiidnmftU'i/ 
Dowser \. ('hundvt (1,S77) 2 L'al. 

202 , Jainbm KuMibax (1802) 10 Horn! 
402, in app. from I.', lloin. 920. 

(«) llad-ishon \. Ih'bendntnuth (18«7) 1.1 Cal 
400. 15 r.A. .‘17. 

(/) Kai/asthu IbUfixiilti AUahnbnd v. Mt. Iiha<i- 
iriit} Deii (1037) 04 I. A. 5. (1037) AIL 
3, 30 Hom. L.R. 322, 100 l.L. 4, (’37) 
A. IT. 4. 

i‘j) Sonrjfintwin’n Dosxfif v. Denobundoo Mnllirk 
(1802) 0 M l.A. 123. s.c. 0 M.I.A. 520, 
Knutoromoni v. Xan-ndro (1888) 10 Cal. 
383, 302, 10 l.A. 20 ; Bi'ixomuitfi Hatyvi- 
soonderry (1807) 12 M.I.A. 41, 48 [devise 
held absolutcl ; Rhoobun Mohini v. Uur- 
nsh Chuiuier (1878) 4 Cal. 23, 5 l.A. 138 


[held, gift operated as an absolute grant,, 
as tile event specltled did not occur] ; 
Ram Tarokessar Roy v. Soshi (18S2) 9 Cal. 
952, 10 l.A. .51 [case of gift over of a life 
estate! ; RnHt Mohnn v. Chukkurl hal 
(1897) 24 Cal. 834, 850, 24 l.A. 76 ; Puma 
Sashi V. Kalidhan (1911) 38 Cal. 603, 619, 
620, 38 l.A. 112, 120, 11 I.C. 412 ; Laksh- 
minaraynna v. Vallianmal (1911) 34 Mad. 
2.50, 11 I.C. 767 ; Saraju Bala v. Jyotir 
Moyee (1931) 58 l.A. 270, 59 Cal. 142, 
134 I.C. 048, (’31) A.PC. 179 ; Naraingh 
Rao V. Mahnlakshmi Bat (1928) 56 1. A.180, 
50 All. 375, 109 I.C. 703, (*28) A.PC. 
150. See also Transfer of Property 
Act, 1882, ss. 28, 30 ; Mt. Rameahwar 
Kaer v. .'Sheo Lai Upadhya (1935) 14. Pat. 
040, 156 I.C. 33, (’35) A.P. 401. 
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Act, 1921 , the gift over may be made in favour even of a person 
not in existence at the death of the testator. 


Ilhistraitons. 

(a) A Hindu bequeaths his property to his five sons in equal shares, and directs 
that in the event of any of his sons dying Avithout sons or sons’ sons, his share shall pass 
over to the sons then living or their sons. All the five sons survive the testator. One 
of the sons, A, dies leaving a widow, but ivithout leaving sons or sons' sons. The gift over 
to the surviving sons is valid, and they are entitled to the one-fifth share of the deceased 
sons to the exclusion of his Avidow. The effect of the Avill is to give an absolute estate to 
each son if he dies leaving sons or sons’ sons subject to defeasance in the event of his 
death AAuthout leaving sons or sons’ sons. If A had died leaving sons or sons* sons, he 
would have taken an absolute estate Avhieh he could have disposed of by will [h), and 
which on intestacy would have passed to his heirs : Soorjeemoney Dossey v. Denobundoo 
Mullick (1862) 9 M.I.A. 123 s.c. 6 M.I.A. 526 ; Chnnilal v. Jiai Samirth (1914) 38 Bom. 
399, 23 I.C. 645, (’14) A. PC. 00 ; Navalchand v. Mancckchand (1921) 23 Bom, L.R. 450, 02 
I.C. 98, (’21) A.B. 25. [It may be observed that any son of the testator may alienate his 
share oven before the event happens, but the alienee Avill in that case take the share 
subject to the defeasance clause : (1921) 23 Bom. L.R. 450, 62 I.C. 98, (’21) A.B. 25.] 

Note. — The case put above Avas not governed by the Hindu Wills Act, 1870. Had 
it been governed by that Act, the Avill would have to be construed with reference to sec. 
Ill of the Indian Succession Act, 1865, (noAv sec. 124 of the Act of 1925) it being one 
of the sections made applicable by the Hindu Wills Act to Avills governed by that Act 
Sec. Ill provides that “ Avherc a legacy is given if a specified uncertain event shall happen 
and no time is mentioned in the will for the occurrence of that event, the legacy cannot take 
effect, unless such event happens before the period Avhen the fund bequeathed is payable 
or distributable.” 111. (a) to sec. Ill is as folloAvs : legacy is bequeathed to A, 

and, in case of his death, to B. If A survives the testator, the legacy to B does not 
take effect.” 

In the case put in our illustration, the uncertain event on the happening of which the 
one-fifth share of a son is to go to his brothers is the death of the son Avithout leaving 
sons or sons’ sons. Under sec. Ill the rule has been taken from an English case Avhich 
has been overruled by later English cases. The section, it has been held, should be 
applied strictly to ca.se8 coming within its scope {t). 

Sec. 124 of the Indian Succession Act, 1925, (sec. Ill of the Act of 1865), is one of 
the sections mentioned in Schedule III to that Act. Those sections applied in the first 
instance to Avills of the classes specified in els. (a) and (b) of sec. 57 of that Act, being 
wills to which the Hindu Wills Act, 1870, applied. Since the Indian Succession (Amend- 
ment) Act, 1929, those sections apply also to other tvills executed on or after the Ist 
January, 1927. The Act of 1929 came into force on the 1st October, 1929. 

A Hindu testator bequeathed a moiety of his estate to his son and providfAd that 
the other moiety was to be held by the son and other persons in trust for the son’s male 
issue and further provided that in case of the son’s death without male issue it should 
go to a certain named charitable Institute. The son died without male issue. It Avas 
held by the Judicial Committee that the gift to the trust took effect on the death of 
the son and that the gift to charity, which was subject to the above condition, was 
valid ( j). 

(b) A executes a deed of settlement whereby he gives cortain.property to his daughter 
B absolutely with the condition superadded that the property should revert to A’s heirs 


(h) Bhoobun Mohini v. Hurrish Chunder ( 1879) 4 

Cal. 23, 5 I.A. 138. 

(i) Bhapenira v. Amrendra (1916) 43 I.A. 12. i 


43 Cal. 432, 34 I.C. 892, (’15) A.PC. 101. 

(j) Oada Dhur Mallik v. Official Trustee of 
Bengal (1940) 1 Cal. 415, 187 I.C. 108, 
67 I.A. 120, (’40) A.PC. 45. 
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Ss. un failure of tlie male dcscendante of A. Horo the event on the happening of which the 

389491 (lofeasanco clause is to operate, namely, the indefinite failure of male issue, may not 

take place at il’s death. The gift over to A 'a heirs is therefore void, and the absolute 
estate granted to B remains unaffected: Sarajii Bala v. Joytir Moyee (1931) 68 I.A. 
270, 60 Cal. 142. 184 I.C. 648, (’31) A.PC. 179. 

(c) By a deed of settlement executed in 1875 the settlor created an absolute estate 
in favour of his wife with a condition that if a son was born to the settlor’s son (whom 
lie had disinherited), the property should go to him. Held that the gift over to the 
grandson being a gift in favour of an unborn person was void, with the result that the 

absolute estate graii’od to the wife remained unaffected. Had the case been governed 

by any of the three Acts mentioned in the second paragraph of this section, the gift over 
would have been valid (/')• 

As to Settled Estates in Bengal, see the Bengal Settled Estates Act, 1904. 

390. Gift or bequest by way of remainder.—A grant by way 
of remainder is valid provided — 

(1) the grant is to take effect immediately on the close of a 
life in being, mid 

(2) it is made to a person in existence at the date of the gift 
or at the death of the testator as the case may be (J). 

In cases, however, governed by the Hindu Transfers and 
Bequests Act, 1914, tlie Hindu Disposition of Property Act, 
1916, and the Hindu Transfers and Bequests (City of Madras) 
Act, 1921, a gift by way of remainder may be made in favour 
of an unborn person. 

Illustration. 

Property i.s bi'qiu'athod to A for life, and after his death to B, Both A and B aro 
in existence at the death of the tc.stator. A takes an estate for life. B takes the re- 
mainder after A’s death. The bequest to B by way of remainder is valid : Ranganadhot 
V. Bhagirathi (1900) 29 Mad. 412. 

391. Trust valid for valid purposes. — Trusts are not un- 
known to Hindu law, but they can only be sustained to the 
extent and for the purpose of giving effect to those benefi- 
ciary interests which are recognized by that law. A disposi- 
tion of property wliich is inherently illegal, as where the 
donee is not a person legally capable of taking, or the estate 
which he is given is not recognized by Hindu law, cannot be 
made to take effect by the medium of a trust. That which 
caimot be done directly by gift cannot be done indirectly by 

{k) Nortndra Nath v. Kamalbasini Dati Mullick (1862) 9 M.I.A. 123, s.c. 6 M.I.A. 

(1896) 23 Cal. 663, 23 I.A. 18; Lala 626; Motivahu v. Mamubai (1897) 21 

liamjewan v. Dal Koer (1897) 24 Cal. 406. Bom. 709, 721, 24 I.A. 93 ; Bam Bahadur 

(1) Banganadha v. Bhagirathi (1906) 29 Mad. v. Jager Nath (1918) 3 Pat. L.J. 199, 46 

412; Soojumoney Dossey v. Deenobundvo I.C. 749, ('18) A.P. 469 [F.B.]. 
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tlie intervention of a trustee (m). Sec as to gifts, ss. ‘357, 35B 
and 360, and as to wills ss. 368, 372 and 373. 

392. Condition repugnant to interest created. Where by 
the terms of a deed or will an absolute estate of inhnitance is 
created in favour of a person, any subsequent clause pur- 
porting to restrict that interest is invalid, and the <]onee will 
take an absolute estate as if the document contained no such 
clause (n). 

393. Condition restraining alienation or partition.— Where 
property is given absolutely to a person, but the transfer or 
will contains a direction that it shall not be alienated (o), or 
partitioned (p), or that it shall be applied or enjoyed in a par- 
ticular mamier ((/), such direction is inoperative, and tlie donee 
will take the property as if the document had contained no such 
direction [s. 362]. 

394. Direction postponing payment to donee or legatee.— 
Where a transfer or will confers an absolute estate, but 
directs that the property shall not be made over to the donee or 
legatee until he has attained a certain age beyond the period 
of his majority, such direction is inoperative, and he is entitled 
to the property on attaining majority as if the document 
contained no such direction. But the direction will be valid 
and it will take effect if during the interval the income of the 
property is disposed of in favour of some other person (r). 

Thus if property is bequeathed to A, a minor, with a direction that it shall not b3 
handed over to him until he attains the ago of 20 years, the direction is inoperative, 
and A is entitled to receive the property on his attaining majority. But if the will con- 
tains a direction that until A attains the ago of 20 years, the income of the property 
shall be given to B, then A is not entitled to receive the property until he attains the age 
of 20 years. 


(m) Tagore v. Tagore (1872) 9 Kcng, L. R. 377, 

401-402, 1.A. Sup, Vol. 47, 71, 72 ; Ilajen- 
dar V. Sham Chund (1881) 6 Cal. 106 ; 
Kahandaa Narrandas, in rc (1881) 5 Bom. 
154, 178-174. 

(n) Bhaidat v. Bai Gulab (1922) 49 LA. 1, 40 : 

Bom, 153. 65 LC. 974, (’22) A.PC. 193 ; , 
Raghunath Prasad v. Deputy Commissioner i 
(1929) 66 I. A. 872, 4 Luck. 483, 120 | 
I.C. 641, (’29) A.PC. 283; Saraju Bala | 
V. Jyotir Uoyee (1931) 68 I.A. 270, 69 
Cal. 142, 184 I.C. 648, (’31) A.PC. 179 ; 
Partap Chand v. Mi. Mokhani (1933) 14 
Lah. 485, 144 I.C. 651, (’33) A.L. 865 ; 
Kandarp Mohan Ooswami v. Akshay- 
chandra Basu (1934) 61 Cal. 106, 150 I.C. 
179,(’34) A.C. 879. 

(o) Tagore v. Tagore (1872) 9 Beng. L. R. 377, 

395, I.A. Sup. Vol. 47, 65 ; Ashutosh v. 
Durga (1880) 5 Cal. 488, 6 I.A. 182 ; Ookul 
Nath V. Issur Loehun (1887) 14 Cal. 222 ; i 


Raikishori v. Debendranath (1888) 15 Cal. 
409, 15 I.A. 37 ; Chandi Churn v. Sidhes- 
wari (1889) 16 Cal. 71, 15 I.A. 149 ; Lahl 
Mohun V. Chukkun Lai (1897) 24 Cal. 
834, 24 I. A. 76 ; Rameshica'' v. Lachmi 
Prosad (1904) 31 Cal. Ill ; Saraju Bala 
V. Jyotirmoyee (1931) 68 I. A. .270, 
69 Cal. 142, 134 I.C. 648, (’31) A.PC. 179 ; 
Umrao Singh v. Baldeo Singh (1933) 14 
Lah. 853, 143 I.C. 615, (’33) A.L. 201 . 

(p) Mokoondo Ball v. Oonesh Chunder (1876) 1 

Cal. 104; Raikishori v. Debendranath, 
supra. 

(q) Cally Nath v. Chunder Nath (1882) 8 Cal. 378 ; 

Motivahu V. Afamutai (1395) 19 Bom. 647. 

(r) Oosavi Shivgar v. Rivett Camac (1889) 13 

Bom. 468 ; Husenbhc'y v. Ahm^dbhoy 
(1902) 26 Bom. 319 [case of KlK^as), See 
also (1882) 8 Cal. 878, supra ; Mussammat 
Ram Euar v. Atma Singh (1927) 8 Lab. 
181, 103 I.C. 600, (’27) A. L. 404. 


Ss. 

39U394 
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Ss. 

394-397 


Tho rule lui.i dou n iu this s« tiou is based on tho .lecis.on in Ogling v. Gosling (s), 
which IS the leading Kn-lish ease on the subjjuL Tho same rule has boon applied to 

cases goviTncd by the liulian Succession Act. ^ 

395 Gift of income without limit of time.-Where a gift 
is tntKle (if tlH‘ iHfomc. but the estate given is not in terms 
limitcil to the liven of the. henehaancs, nor is any line of des- 
cent provided nfte.r their deatlis, the gift is an absolute gift(M). 

396. Immoral conditions. — A gift to which an immoral 
condition is akaclied remains a good gift, while the condition 
is void (ii). 


397. Direction for accumulation. — (J) Where the terms of 
a transfer of property direct that the income arising from the 
property shall be accumulated either wholly or in part during 
a period longer than — 

(a) the life of the transferor, or 

(b) a ])eriod of eighteen years from the date of the transfer, 
such direction shall, save as hereinafter provided [Sub-sec. 
(^)], be void to the extent to which the period during which the 
accumulation is directed exceeds the longer of the aforesaid 
periods, and at the end of such last-mentioned period the 
property and the income thereof shall be disposed of as if the 
period during which the accumulation has been directed to be 
made had elapsed. 


(2) Where the terms of a will direct that the income 
arising from any pro])erty shall be accumulated either wholly 
or in part during any period longer than a period of eighteen 
years from the death of the testator, such direction shall, save 
as hereinafter provided [sub sec. (3)], be void to the extent to 
which the period during which the accumulation is directed 
(‘X(‘eeds the aforesaid period, and at the end of such period of 
(hghteen years the property and the income thereof shall be 
disposed of as if the period during which the accumulation has 
been directed to be made had elapsed. 

(3) This section shall not affect any direction for accu- 
mulation for the purpose of— 

(i) the payment of the debts of the transferor or the tes- 
tator or any other person taking any interest under the 
transfer or will, or 

(s) (1859) Johns, 26.5. (») liatn Sarap v. Bela (1884) 6 All. 313, 11 

(0 Lloyd ir^bfr (1897) 24 Cal. 44. I.A. 44. ('f. Transfer of Property Act, 

(«) Madhavrao v. Balahhai (1928) .55 I. A. 74, 1882, s. 25. 

52 Bom. 176, 107 I.C. 119, (’28) A. PC. 33. 
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(ii) the provision of portions for children or remoter issue 
of the transferor or of the testator or of any other per- 
son taking any interest under the transfer or imtl or 

(iii) the preservation or maintenance of the property 
transferred ; 

and such direction may be made accordingly. 

Sub-sec. (1) of this section is sub-sec. {1) of sec. 17 of the Trar>for of Property Act, 
1882, as amended by the Transfer of Property (Amendment) Ac 20 of 1929, sec. 10. 
Sec. 17 is one cf the sections of Chapter II of the Transfer of Property Act, and that 
Chapter now applies to Hindus also. 

Sub-sec. (2) of this section is sub-scc. {1) of s. 117’ of the Indian Succession Act, 
1925, as amended by the Transfer of Property (Amendment) Supplementary Act 21 
of 1929, s, 14 (,?) By a. 14 (4) of the same Act, s. 117 as amended was included in 
S<^ .ledule III to the Indian Succession Act, so as to apply to Hindu wills also. 

Snb-sec. (3) of this section is a combination of sub-sec. (2) of s. 17 of the Transfer of 
Property Act and sub-sec. (2) of s. 117 of the Indian Succession Act. 

Both the amending Acts came into force on the 1st April, 1930. All transfers and 
wills executed before that date will still bo governed by the rule of Hindu law as it was 
before those Acts. We proceed to state that rule. 

Religious endowments. — The rules stated in this section do not apply to religious 
endowments. See sec. 411 A below. 

Rule of Hindu lav) before legislation. — Whether a direction for accumulation is valid 
or not, is a question which depends upon the facts of each case. No hard and fast rule 
can be laid down, in each case the particular direction must be examined to see what 
the object of the testator was and what the effect of carrying out the direction would be. 
If there is nothing se illegal in a direction to accumulate made in a transfer inter oivos 
or a will, and if such direction is neither so unreasonable in its conditions as to bo void 
against public policy, nor given for the purpose of carrying out an illegal object nor 
in its effect inconsistent with Hindu law, effect should bo given to the direction {w). 

The period during which an accumulation can be validly directed is the period for 
which the absolute vesting of the entire interest can be withheld, or for so long a time as 
that during which the corpus of the property can be rendered inalienable or its course 
or its devolution can be directed and controlled by a testator {x}. 

Illustrations to the above rule. 

(a) Where the object is to create a 'perpetuity. — Where there is no disposition of the 
beneficial interest in the property of which the income is directed to be accumulated 
and the direction to accumulate is an attempt to create a perpetuity as in the case put 
in the illustration to s. 393, the direction is invalid, and the property will pass as on 
intestacy : Shookmoy Chandra v. Monoharri Dassi (y), Kumar a Asima v Kumara 
Krishna (z). 

(b) Where the direction to accumulate is repugnant to the grant. — Where there is 
a present gift of property to a person, but the gift is followed by provisions postponing 
payment and directing accumulation, such provisions are invalid, and the donee is 
entitled to receive the property as if there were no such directions in the deed of gift or 
will. The reason is that an absolute gift cannot be qualified by a direction to postpone 


{w) Rajendra Lull v. Raj Coomari (1907) 34 Cal. 
5. See also Beniyie Behari v. Nistarini 
Dassi (1905) 32 I.A. 193, 33 Cal. 180, and 
the cases cited In the illustrations. 

(*) Watkins v. Administrator-General of Bengal 


(1920) 47 Cal. 88, 93, 56 I. C. 376, (’20) 
A.C. 951. 

(y) (1885) 11 Cal. 684, 12 I.A, 103. 

(z) (1868) 2 Beng. L. R. 0. C. 11, 37. 


S.397 



480 


HINDU LAW. 


Ss. payment and to aeruniulate ; Colly Nath v. Chunder Nath (a) ; Bramamayi v. Jages 
397, 398 Chandra {b) ; Molooridv Lull v. Gonesh Cl; under (c). 

(c) Accumulation for paymmt of debts or for benefit of minors. — A direction to accumu- 
late for tlio payment of debts, or for the benefit of minor donees, is not invalid : Amnto 
Lall V, )Surnomoni{d). 

(d) Accumulation for charitable pnrposes.—A direction to accumulate the income 
of i)[operty for a charitable purpose is not invalid. It has accordingly been held that a 
dir(!ction to accumulate the income of property until it amounted to Rs. 10,000 and then 
to spend the proceeds in feeding the poor is valid : Rajendra Lall v. Raj Coonuiri (e) 
iSco 8. 411 bedow. 


(dd) Accumulation for marriage expenses. — A direction to accumulate for the 
[lurposo of providing for tlio marriage expenses of the testator’s son is valid : Nafar 
Chnndra v. Ratan (/). 

(o) Where the direction is in its effect inconsistent \iith Hindu law. — A Hindu 
bequeathed liis property to trustees upon trust to pay a fixed monthly sum to his wife 
during luir life, and to accumulato the surplus until the death of his wife. The testator 
also autliotis('d Ids wife and two other persons to adopt a son, with a direction that 
iKuther the corpus nor the accumulations were to bo handed over to the adopted son 
untd th(' dcalh of hi.s wife. li, alleging that ho was adopted to the testator pursuant to 
the authority given by liiin, contended that the direction for accumulation till the death 
ol the widow wa.s void, and claimed immediate possession of the corpus and the accumula- 
tioiiM, sul)j\ict to the payment to the widow of tho monthly sum directed to bo paid to 
her under tho will. Jiuikins, J., lield that the adoption was proved, but that tho direction 
to accumulate was valiil and that tho plaintiff was not entitled to po.ssossion until tho 
death of tho widow. Tho learned Judge sai«l : “ It appears to me, on principle that, if 

accumulations are permissible, then in the absence of special provision, tho limit must bo 
that Avhieh determiiu s tlu^ period during which tlio course or devolution of property 
can bi' directed and controlled by a testator.” The learned Judge added : “ It is true 

t hat the ebji'ct of the testator’s bounty is not ascertained at the testator's death [for tho 
son was to be adojited after his death], but that in it, self is not a necessary indication of 
illegal ri'inoteness ” : Amnto Lall v. Surnomoye{g). On appeal, it was held that the 
adoption was invalid and it therefore became unnecessary to consider the validity of tho 
direction for accumulation. Trevelyan, J., however, said : “ I cannot see how a di- 

I'cction to accumulate can be valid unless t.hcre be a ptesent gift to support the direction 
to accumulate ; Amnto Lall v. Rurnomoyc {h). Tho Judicial Oornmittce agreed with 
tho Appelate Court that the adoption was invalid and declined to enter upon tho other 
question : Amrito Lall v. Rurnomoye (t). Referring to tho observation of Trovclyan, 
J., Sir Lawrence Jenkins said in a later case which related to tho samo will ; “ I do not 

dearly understand what the learned Judge hero intended to lay down,” and his Lord- 
.‘'hip reiteratiid tho viows expressed in the earlier judgment. 

Accumulation to follow capital—ln the absence of any direction to the contrary it 
is tho rule of Hindu law that accumulations go with the capital (j). 


398. Power of appointment.— A Hindu may, by deed or will, 
^^rant a power of appointment to a person or persons named in 


(U) 

(d 

(0 

(d 

</) 


(1882) 8 Cal. 37S. 

(1871) 8 UciiK. L. K. 400. 

(1875) 1 Cal. 104. 

(1898) 25 Cal. 662, 691. 

(1907) 34 Cal. 5. 

(1910) 15 C. W. N. 66, 7 I.C. 921. 


(d (1897) 24 Cal 589, 618. 

(ft) (1898) 25 Cal. 662, 673, 690-691. 

(0 (1900) 27 Cal. 996, 27 I.A. 128. 

(j) Bigsonauth v. Bamasoond^ry (1867) 12 M.I. A. 
41, 60; Sonatim v. Juggutsoondree (1859) 
8 M.I. A. 66 [where there was a direction to 
the contrary]. 
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the will. Before the Hindu Transfers and Bequests Act, 1914, 
the Hindu Disposition of Property Act, 1916, and the Hindu 
Transfers and Bequests (City of Madras) Act, 1921, it was 
necessary to the valid exercise of the power that it should be 
exercised in favour of a person who was in existence either 
actually or in contemplation of law at the date of the gift or 
at the testator’s death, as the case might be (k). Since the 
passing of those Acts, the power may be exercised in favour 
even of an unborn person subject, however, to the limitations 
and provisions contained in those Acts [see ss. 383-387]. 

When an appointment is made pursuant to a power in 
favour of two or more persons, and the appointment is invalid 
af. to some or one of them, it may still be valid as to the rest (1). 

Illustration. 

X by hia will gives certain property to A for life, and at his death to A ’a sons, but 
if A dies without male issue, then to such persons as A may by deed or will appoint. 
A has no male issue. A, in the exercise of the power, leaves the property by his will to 
his own daughters C and D to be divided equally between them. C was in existence at 
the death of the testator. D was born after the death of the testator, C is entitled to a 
moiety of the property. D is not entitled to anything, as she was born after the death 
of X. The share appointed by A to D will go to the heirs of X as on intestacy : Javerbai 
V. Kablibai (1892) 10 Bom. 492. [Under the Hindu Disposition of Property Act, 1916, 
the execution of the power in favour of 2>, though not in existence at the death of the 
testator, would be valid]. 

The leading case on the subject is that of Motivahu v. Mamubai (m), decided by the 
Privy Council in the year 1897. In that case it was contended that there was no place 
for a power of appointment in the Hindu system of law. As to this the Judicial Committee 
said that as X could himself have designated the person who was to take the property in 
the event of A dying without sons, there was nothing to prevent X from substituting A 
for himself and giving him power to designate the person who was to take in the aforesaid 
event. But to render the gift valid, the taker so designated must have boon in existence 
at the death of X for he takes the property not from the donee of the power, but from X. 
At the same time the Committee observed that in their opinion the English law of power 
was not fit to be applied generally to Hindu wills. It has already been pointed out that 
in cases governed by the Hindu Disposition of Property Act, 1916, the taker need not be 
in existence at the death of X. 

399. Caution against applying English rules. — “ English 
rules of construction have grown up side by side with a verj’ 
special law of property and a very artificial system of con- 
veyancing .... It is a very serious thing to use such 
rules in interpreting the instruments of Hindus, who view 

(*) Slotivaha v. Mamubai (1897) 21 Bom. 709, 405, 16 I.C. 92 ; Mahim Dhandra v. Hara 

24 I.A. 93 ; Upmdra Lai v. Hemchundra Kumari (1915) 42 Cal. 361, 669, 30 I.C. 

(1898) 25 Cal. 405; Monorama v. Kali- 798, (*15) A.O. 487. 

charan (1904) 31 Cal. 166 ; Brij Lai v. (/) Javerbai Kablibai (1692) U Bom, m. 

Suraj Bikram (1912) 39 I.A. 150, 34 All. (m) (1897) 21 Bom. 709, 24 I.A. 93. 

16 


Ss. 
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Ss. 

399,400 


most tmnsactions from a different point, think diiferently and 
speak differently from Englishmen ’’ {n). 

400. Gift or bequest to two or more persons.— (i) Where a 
gift or bequest is made to two or more persons, the question 
arises whether they take as tenants-in-common or as joint 
tenants or as coparceners. 

If the donees or legatees take as tenants-in-common, the 
share of each will on his death pass to his heirs by succession. 
If they take as joint tenants, the undivided interest of each 
donee will pass on his death by survivorship. If they take 
as coparceners, the undivided coparcenary interest of each 
donee will pass on his death by survivorship, and, further, the 
male issue of each donee will acquire an interest by birth in the 
property as if it were coparcenary property. [Note that the 
question whether the donees or legatees take as coparceners 
can only arise when they are members of a coparcenary. The 
reason is that a coparcenary is purely a creature of law ; it 
cannot be created by an act of parties (see s. 215)]. 

(2) Where a gift or bequest is made to two or more 
persons who are not members of a coparcenary without specifica- 
tion of shares, it has been held by the Judicial Committee 
that they take as tenants-in-common, and not as joint 
tenants (o). In the course of the argument in that case it was 
contended on the authority of a Madras case (p), that where a 
bequest was made to two or more persons without specification 
of shares, the presumption was that they took the property 
as joint tenants, but their Lordships of the Privy Council 
held that that case was not rightly decided, and said : “It 
appears to their Lordships that the learned Judges of the 
High Court of Madras were not justified in importing into the 
construction of a Hindu will an extremely technical rule of 
English conveyancing. The principle of joint tenancy appears 
to be unknown to Hindu law, except in the case of a coparcenary 
between the members of an undivided family 

Illustrations, 

(a) A Hindu betiueaths his propert}’’ to his widow and her son for their maintenance 
with power to them to alienate the property by sale or gift. Here the legatees take as 


(m) Per Wilson, J., in Itam Lai Sftt v. Kajiai Lall 
Sett (1886) 12 Cal. 663, 678, approved by 
the P.C. in Bhagabati v. Kalicharan (1911) 
38 Cal. 468, 38 I. A. 54. 10 I.C. 641 ; Nara- 
simha V. Partbamraihy (1914) 37 Mad. 


199, 222, 41 1.A. 51, 71, 23 I.C. 166. 

(o) Jogesimr Narain v. Ram Chandra Dutt ( 1896) 
23 Cal. 670, 23 I.A. 37. 

ip) Vydinada v. Nagammal (1888) 11 Mad. 2.58* 
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tenants-in-common, and each takes an absolute interest in a moiety of the property, 
so that on the death of either of them his or her share will pass to his or her heirs hy 
succession (q). 

(b) A Hindu bequeaths his property to his two married daughters without specifica- 
tion of shares. The legatees take as tenants-in-common, ayl not as joint tenants (r). 

(c) A Hindu bequeaths his property to his daughter and her husband witlunib 
specification of shares. The legatees take as tenants-in-common {s). 

(3) Where a gift or bequest is made to two or more 
persons wlio are members of a coparcenary, they nevertheless 
take as tenants-in-common, and not as joint tenants or copar- 
ceners, unless a contrary intention appears from the grant. 

Illustrations. 

(a) A Hindu executes a deed of gift by which ho gives his property to A and B 
who are brothers and members of a joint Hindu family. The Bombay High Court held 
that the donees take as tenants-in-common, and on the death of either of them his share 
will pass to his heirs by succession (<). In the course of the judgment Fulton, J., said: 
“ If an unexpressed intention could be presumed, it would, we tliink, be more reasonable 
to suppose that the gift was meant to be to the two brothers as coparceners ; but we 
doubt whether such a gift could bo made consistently with the principles of Tagore case 
for a gift in coparcenary would purport to create interests in sons and grandsons who 
might be unborn at the time.** 

(b) A Hindu father bequeaths a house to his three sons in these terms : “ There- 

fore, my three sons shall use and enjoy the house from son to grandson and so on in 
succession without power to give as gift or soli the same.” As regards his other proper- 
ties, he directs the income thereof to be divided among his sons “ in equal shares,** and 
the corpus to be divided among his grandson after the death of his sons “ accordivg to 
their respective shares.'* One of the sons dies leaving a son, who dies leaving a widow. 
The widow claims a third share of the house, alleging that the three sons took the house 
as tenants-in-comraon. On the above facts it was held by the High Court of Madras that 
the sons took the house as a Hindu coparcenary with rights of survivorship, and that on 
the death of any one of them without leaving male issue and without partitioning the 
property, the property passed to the survivors, and that the widow could claim no share 
in it. Subramaiiia Ayyar, J., said : “ In cases like the present, the question for deter- 

mination is but one of intention to be ascertained with reference to the terms of the partic- 
ular will. If the grant is to persons who are incapable of forming a joint Hindu family, 
they can of course take only as tonants-in-comraon. If, on the contrary, the grant is 
to persons who constitute such a family, even then it may be that the prima facie view is 
that they take in severalty and that those who argue in favour of the opposite construc- 
tion have to show some clear foundation for it in the terms of the will. Of course, the 
donees here, the sons, were persons who could be, and were, members of a joint family. . . . 
And as to the terms of the gift they are clear to the effect that the donees were to take 
not in severalty but in coparcenary. That the distinction between the two was perfectly 
clear to the mind of the testator is beyond question, for where he wishes them to take 
as tenants-in-common, he uses apt expressions, as the word ‘ in equal shares ’ in the para- 
graph relating to the income, and ‘ according to their respective shares ’ in the paragraph 

(q) J ogeswar Narain v. Ram Chandra JDutt, supra. 

(r) Oopi V. Musammat .Jaldhara (1911) 33 All. 41, 

7 I.C. 697. 

(«) Mst. Jio V. Mst. Rukman (1927) 8 Lah. 

219, 100 I.C. 54, ('27) A.L. 126. 

( t) .Bai Diwali v. Patel Bechardas (1902) 26 


Bom. 445 ; Kishori Duhain v. Mundra 
Dubain (1911) 33 All. 665, 10 I.C. 565; 
Babu Rani v. Rajendra Maksh Singh (1933) 
8 Luck. 121, 60 I. A. 95, 142 I.C. 3, (’33) 
A.PC. 72 ; Ram Piari v. Krishna Piari 
(1921) 43 All. 600, 63 I.C. 301, (’21) .\.A. 
50. [Gift to daughter’s sons.] 
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Ss. relating to the division of the corpus of [the other properties], while with reference to the 

400,401 house under consideration ho directs common enjoyment without any possibility of 

division ” (w). 

(c) A and his sons are members of a coparcenary, A’s brother B bequeaths certain 
property to A and A’a sons in these terms : “ Items 4, 6, 0, 7, 8 and 9, I bequeath and 

leave to my brother A and his sons.” The legatees, though members of a coparcenary, 
take as tenants- in -common, there being no express words in the will that they should 
take as members of a coparcenary (?)). 


401. Gifts and bequests to widows, daughters and other 
females.— (i) Absolute gift and limited When property 
is given to a female by a deed or will, the question frequently 
arises whether the gift passes an estate of inheritance, that is, 
an absolute estate, or merely a limited estate. If a gift made to 
a female, e,g,, the mother, daughter, brother’s daughter, sister, 
etc., passes an estate of inheritance, she can dispose of it at her 
pleasure {w), but not if it passes a limited estate (x). In the 
former case, the property passes on her death intestate to her 
stridhana heirs (y) ; in the latter case, it passes to the donor’s 
heirs (z). Tlie same rule applies where a gift is made by a 
husband to his wife, whether the gift be of moveable or of im- 
moveable property. If the gift passes an absolute estate she 
can dispose of the property at her pleasure by act inter vivos or 
by will {a), but not if it passes a limited estate (b). In the 
former case the property passes on her death intestate to her 
stridhana heirs (c) ; in the latter case, it passes to her husband’s 
heirs {d). 

{(/) Yeihirajnln v. Miikunthu (1905) 28 Mad. 

363, 373. See also Sonatun v, Juggut- 
toondree (1859) 8 M.I.A. 66; Dissanauth 
V. Baimsoonderry (1807) 12 M.I.A. 41. 

(i') Janakiram v. Nagavwny (1926) 49 Mad. 98, 

93 I.C. 662, (’26) A.M. 273. 

(tv) Atul V. Sanyasi (1905) 32 Cal. 1051 [bequest 
to mother] ; Lala liamjetvan v. Val Koer 
(1897) 24 Cal. 406 [bequest to daughters 
and brothers’ daughters]; KoUany v. 

Luchmee (1875) 24 W. It. 395 [gift to 
daughter] ; Madavarayya v. Tirtha (1877) 

1 Mad. 307 [gift to daughter]. 

(x) Mahomed Shmmol v, Sheumkram (1874) 

2 I.A. 7, 14 Bong. L.R, 226 [gift to 
daughter-in-law] ; lladha Vrasad v. lianee 
Mani (1908) 85 Cal. 896, 38 I.A. 118 
[bequest to daughter]. In both these 
cases It was held that the donee took a 
limited estate only. 

(y) liafnasami v. Papayya (1893) 16 Mad. 466 

(gift to daughter] ; Basanta v. Bamikshya 
(1906) 33 Cal. 23, 32 I.A. 81 [gift to sister 
— Dayabhaga case]. 

(z) Annaji v. Chandrabai (1803) 17 Bom. 503. 

(u) Surajmani v. Rabi Nath (1908) 30 All. 84, 

35 I.A. 17 (will upheld] ; Fateh Chand v. 

Rup Chand (1916) 43 I.A. 183, 38 All. 

446, 87 I.C. 122, (’16) A.PC. 20 [will 


upheld] ; Ratnachandra v. Ramachandra 
(1919) 42 Mad. 283, 291-292, 62 I.C. 
94 . (’19) A.M. 657 [will upheld] ; Janki v. 
Bhairon (1897) 19 All. 133 [will upheld] ; 
Padan Lai v. Tek Singh (1907) 29 All. 217 
[mortgage upheld] ; Damodar v. Purma- 
nandas (1883) 7 Bom. 155 [will upheld — 
case of moveable property]. In some of 
the earlier cases, it was held that a wife can- 
not dispose of Immoveable property given 
to her by her husband to the prejudice of 
her stridhana heirs, even if the gift was 
absolute not even after her husband's 
death. That view, it is submitted, is no 
longer law. The cases above referred to 
are Kotarbasappa v. Chanverova (1873) 10 
Bom. H. C. 403 ; Gangadaraiya v. Para- 
meswaramma (1869) 5 Mad. H. C. Ill ; 
Bhujanga v. Ramayamma (1884) 7 Mad. 
387 ;Nunnu Meahv. Krishnaswami (ISQl) 
14 Mad. 274. See also Rudr. Narain v. 
Rup Kuar (187S) 1 All. 734, at pp. 743-744. 

(b) Jamna Das v. Ramautar (1905) 27 All. 364 

[mortgage set a.side] ; (1891) 14 Mad. 274, 
fiwpra [sale set aside]. 

(c) Kesserbai v. Hunsraj (1906) 30 Bom. 481, 

33 I.A. 176. 

(d) Harilal v. Bai Rewa (1897) 21 Bom. 876. 
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[2) Mahomed Shumsoolv. Shewukram (1874) 2 LA. 7, 
14 Beng. L.K. 226. — Whether a gift passes an absolute or a 
limited estate depends on the terms of the grant in each case (e). 
This is so not only under the Hindu law, but under all other 
systems of law in force in British India. In the case, however, 
of a gift or devise made to a Hindii female by her rdations, the 
Judicial Committee has laid down that in construing a deed 
of gift or a will made by a Hindu in favour oi female relations, 
the Court is entitled to assume that the donor intended the 
donee to take a limited estate only, unless the contrary appears 
from the deed or will. The basis of the rule is that females as a 
nile take a limited estate only in property inherited by them 
from male relations, and the donor must be presumed to have 
made the gift with that fact present to his mind. The leading case 
on tlie subject is Mahomed Shumsool v. Shewukram (f). In 
that case their Lordships of the Privy Council said : ‘'In con- 
struing the will of a Hindu it is not improper to take into 
consideration what are known to be the ordinary notions and 
wishes of Hindus, with respect to the devolution of property. It 

may be assumed that a Hindu knows that, as a general 

rule, at all events, women do not take absolute estates of 
inheritance which they are enabled to alienate.” 


Though the rule laid down by the Privy Council applies 
alike to all females who take a limited estate in property 
inherited by them, the Courts in India have, following the spirit 
of the texts cited in sec. 141, drawn a distinction between cases 
where a gift or devise of immoveable property has been made 
by a Hindu husband to his wife, and those where it is made 
by a Hindu to other females. In the former case, that is, where 
a gift is made by a husband to his wife, they start with a pre- 
sumption against the gift being absolute, and hold that the gift 
must be presumed to pass a limited estate, unless by express 
words or necessary implication an absolute estate is expressed 
to be conveyed (g). In the latter case, that is, where a gift is 


(e) Ram Narain v. Pearay (1883) 9 Cal. 830. 

(/) (1874) 2 LA. 7, 14-15, 14 Beag. L.R. 226, 
231 [bequest to daughter-in-law held, 
to pass a limited estate] ; see also Rabutty 
V. Sibchunder (1854) 6 M.I.A. 1 [deed of 
family arrangement], 

(g) UariM v. Bai Rewa (1897) 21 Bom. 376 
[bequest to widow— limited estate] ; 
Jamm Dus v. RamatUar {1905) 27 All. 364 
[gift to wife— limited estate] ; Seshayya v. 
Saexsammt (1899) 22 Mad. 357 [bequest 


to widow — ^limited estate] ; Hirabai v. 
Lakshmibai (1887) 11 Bom. 573 [bequest 
to widow — limited estate] ; Nunnu Meah 
V. Krishnaswami (1891) 14 Mad. 274 ; 
Motilal V. Advocate-General of Bombay 
(1911) 35 Bom. 279, 11 I.C. 5i7 ; Janki 
V. Bhairon (1897) 19 All. 138 [bequest to 
widow— absolute estate] ; Padam Lai v. 
Tek Singh (1907) 29 All. 217, dissenting 
from Surajmani v. Rabi Nath (1003) 25 
All. 351. 
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S. 401 made to otlier female relations, e.g.^ a mother [h), they do not 
in all cases start with that presumption. But there is nothing 
in Mahonuxl ShumsooV^ case to justify this distinction. The 
• rule there laid down purports to apply to all females who take a 
limited estate in property inherited by them. In fact, the 
J iidicial Committee applied it in a later case where a bequest 
was made to a dmghter [i). The case was one from Bengal 
where daughters take a limited estate. It is, therefore, 
difficult to support the distinction made by the High Courts. 
The Madras Ifigh Court applied this rule in a case where 
a father gave on partition a share to a widowed daughter 
who was without children (Ic). But the presumption is 
weaker where the property given is movealde property {1). The 
rule was held not applicable to a case where there is no 
gift by the husband to the wife but where the widow got the 
property as a result of a compromise with her relations (m). 
The principle of Mahomed ShumsooVs case applies not only to 
wills mentioned in clauses (a) and (b) of s. 57 of the Indian 
Succession Act, 1925 [see s. 369 above], but to all other wills (n). 


(5) Gift to a woman as “ malik — In most of the cases 
referred to above, th(‘. High Courts interpreted the rule in 
Mahomed tihxmsooT^^ case to mean that a gift oi immoveable 
property to a woman cannot ))e deemed to confer upon her 
an absolute estate of iuheritaJice which she could alienate at 
her pleasure unless the deed or will gave her in express terms 
a heritable estate or power of alienation. But there was no 
warrant for such an interpretation. In fact later decisions of 
the Judicial Committee have made it clear “that if words 
[are] used conferring absolute ownership upon the wife, the 
wife enjoys the rights of ownership [including a full right of 
alienation] without their being conferred by express and 


(h) Atul V. Saiujasi (luoro 32 Cal. lO.'il, In i [1) 
.Ijuia/j V, (1«‘J3) 17 Bom. 503 ' (m) 

the fiil't nuH by a gon to his iiiother and j 
the Court started with the presumption 1 
amdnat the ftxlt bmp, abaolulc, and 1 (n) 
\ip\d that \t passed a Wuvited estate only. 

' Rudha Prasad v. Ranee Mani (1008) 35 Cal. I 
890, 90, 35 I. A. 118, 129 (held that the ' 
daughters took a limited estate only]. In 
Atnmannnma v. Kodanda Rao (1940) Mad 
223, 190 I.O. 190, (’40) A.M. 210,(1940) 

1 M.L.J. 188, It wiiB held that the 
daughter took n limited estate of a 
daughter” and the daughter’s sons’ inte- 
rest, if any, was not vested remainder. 

(t) Manganma v. Doraiya (1937) Mad. 336, 160 
I.C. 69, (’37) A.M. 100. 


Koonjbe.hari v. Premchand (1880) 6 Cal. 684. 
Pandit Adya Shankar Teuiari v. Mst. 
Chandravat (1936) 10 tuck. 35. 150 I.C. 
519, (’34) A.O. 265. 

Itadho Prasad v. Itanee Mani (1908) 35 Cal. 
896, 903, 35 l.A. 118, 130 (beciuest to 
daughter— limited estate] ; Bhoba 
Peary Lai (1897) 24 Cal. 646, 660-651 
I bequest to widow— limited estate] ; 
Caralapalhi v. Cota (1910) 33 Mad. 91, 
93, 3 I.C. 475 [bequest to widow— limited 
estate] . In Saroda v. Kristo (1900) 6 
C.W.N. 300, the Court proceeded upon the 
plain meaning of sec. 82 of the Succession 
Act, and held that the bequest to the 
widow was absolute. 
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additional terms, unless the circumstances or the context were S. 401 
sufficient to show that such absolute ownership was not 
intended ’’ (o) or that it was possible by the use of words 
of sufficient amplitude to convey in the term of gift itself the 
fullest rights of ownership including the power to alienate 
which the High Court thought were required to be added by 
express declaration (p). These decisions may be divided into 
two classes, namely — 

(a) Where the gift is coupled with a power of alienation. 

(b) Where the word “ malik ” (owner), or other words 

importing absolute ownership, are used in the 
deed or will. 


In case (a), that is, where a gift is coupled with a power 
of alienation, the Court readily infers an intention to grant 
an absolute estate. Thus where a testator bequeathed certain 
property to his daughter and her son for your maintenance ” 
with power of making alienation thereof by sale or gift, it was 
held by their Lordships of the Privy Council that each of them 
took an absolute interest in a moiety of the property, and 
the words '' for your maintenance ” did not reduce the interest 
of either of them to one for life only (q). 


The second class of cases is the one where the word “ malik ’’ 
(owner) or other words importing absolute ownership are used 
in the deed or will. The word “ malik ” (owner) imports full 
proprietary rights including a full right of alienation unless 
there is something in the context or in the surrounding circum- 
stances to indicate that full proprietary rights were not intended 
to be conferred. Hence it has been held that words of disposi- 
tion in a deed of gift (r) or will that the donee shall ''become 
malik (owner) of all my properties,” or similar words, confer 


(o) Bhaidas v. Bai Gulab (1922) 49 I.A. 1, 7, 46 
Bom. 163, 169, 65 1.C. 974, (’22) A.I’C. 193. 
(j5) Ramachandrav, Ramachandra (1919) 45 Mad. 
320, 49 I.A. 129, 67 I.C. 408, (’22) 
A.PC. 80 ; Narsingh Rao v. Mahalakshmi 
Bai (1928) 55 I.A. 180, 50 AU. 875, 
109 I.C. 703, (’28) A.PC. 156; Shalig 
Ram V. Charanjit Lai (1930) 57 I.A. 282, 
11 Lah. 645, 128 I.C. 265, (’30) A.PC. 
239 [team, i.e., heir] ; Jagmohin Singh v. 
Sri Nath (1930) .57 I.A. 291, 128 I.C. 
270, (’30) A.PC. 253 (Rift to wife to be 
enjoyed by her generation after genera- 


tion] ; Krishnaswami Ayyar v. Rama- 
chandra Rao (1934) 67 Mad. L. J. 821, 158 
I.C. 1005, (’84) A.M. 646 ; Shivappa Rud- 
rappa v. Rudrava Charrxbasappa (1933) 
57 Bom. 1, 142 I.C. 164, (’32) A.B. 410. 

(?) Jogeswar Narain v. Ramchandra Dull (1896) 
23 Cal. 670, 23 I.A. 37 ; Seeaerbai v. Runs- 
raj (1906) 30 Bom. 431, 442, 83 I.A. 176, 
186-187. 

(r) Bishnath Prasad Singh v. Chandika Prasad 
Kumari (1933) 66 All. 61, 60 I.A. 56, 142 
I.C. 6, (’33) A.PC. 67. 
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S.401 an heritable ani alienable estate in the absence of a context 
which indicates a different meaning (s). 

It has been stated above that a bequest to a woman as 
“ malik ’’ imports full proprietary rights unless there is some- 
thing in the context to qualify it. In the under-mentioned 
cases (t), it was held that the context cut down the absolute 
estate imported by the word ‘‘ malik and that the donee 
did not take an absolute estate. 


InBhaidas v. Bai Qulab (u) a testator (1) constituted his wife, “ malik ” (owner) 
of his property, and (2) provided that she should leave “ whatever property might remain 
after her death ” to two named daughters “ as she liked.” Their Lordships of the Privy 
Council held that the widow took an ansoluto estate, the second clause not constituting 
a trust in favour of the daughters as the subject-matter — namely, what might remain—- 
was uncertain. Similarly where a Hindu transferred by way of gift to his wife “ all ray 
zamindari rights ” with power to enter into possession and spend the produce of tho 
property ba farzandan naslan bad naslan (lit., with sons generation after generation), 
it was hold that tho words “ spend tho produce ” did not indicate that she was given a 
life-estate only (v). Tho word Malik in a wajib-ul-arz when used with reference to widows 
and qualified by words like ' tahayat ’ does not indicate an absolute estate {to). Where a 
testator gives a full estate to one person, he is not entitled to make a gift over in 
favour of any one else {x). 


(4) Where terms of (jranl unkmwn. — There is no presump- 
tion that a gift by a husband to his wife is by way of stridhana, 
in other words, that it is an absolute gift. Therefore, when a 
Hindu widow under grant from her husband had enjoyed the 
revenue of a village for many y(!ar.s, but the terms of the grant 


(J) 


Lain Mohun v. Chukkun Lai (1897) 24 Cal. 
834, 24 I. A. 76, 88-89; isiirajmani v. 
Rabinath (1908) 30 All. 84, 35 I. A. 17 
Fateh Chund v, Rup Chand (1916) 4.3 I. A 
183, 88 All. 446, 37 I.C. 122, (’16) A.FC. 20 
[Malik-a-qalh, i.e., owner In poaaesalonl 
Sasiinan v. Shib Narayan(l{)22) 49 1 A. 2.'i 
35, 1 Pat. 305, 315, 60 I.C. 193, (’22) A. PC. 
63 [Mnlikiyaii ] ; Haraju Bala v. Jyotir 
Moyre (1931) 58 I. A. 270, 59 Cal. 142. 134 
I.C. 648, (’31) A.l’C. 179 fpift to daughter 
as malik] ; Tlitendra Singh \. Maharaja of 
Dnrhhanga (1928) 55 I. A, 197, 7 Pat. 500, 
109 I.C. 858. (’28) A.PC. 112 [to hold the 
property /rom (jenerntion to generation]; Lain 
Rainjeewan v. Dal Kocr (1897) 24 Cal. 406, 
409; Aulakhi v. Jai Kishan (1918) 40 
All. 575, 46 I.C. 905, (’18) A. A. 2.55 \Mahk 
Mustaquil] ; Kenerbai\. ^{(^.^^^(lOOO) 30 
Bom. 431, 442, 83 1. A. 176, 186-187 ; Wazir 
Devi V. Ram Chand (1920) l-Lah. 415, 58 
I.C. ’dm[KMlli\khtiyar ivamilkmt] ; Mohan 
Lai V. Niranjan Das (1921) 2 Lah 175, 60 
I.C. 619, (’21) A.L. 11 [Malik] ; Ditendra 
Singh V. Rameshwar Singh (1925) 4 Pat 
610, 87 I.C. 849, (’25) A.P. 625 [transfer to 
wife of “ all my zamindari rights ” with 
power to enter into possession and spend 
the produce of the property ba farzandan 
naslan ftad naslan, . e. , with sons generation 


(«) 


(«) 

(V) 

(w) 


after generation] ; Thakur Jagmohan v . 
Miisammat Sheoraj (1928) 3 Luck. 19, 
106 I. C. 693, (’28) A.O. 49 [F.B.] ; 
Mussammat Ram Knar v. Atma Singh 
(1927) 8 Lah. 181, 103 I.C. 606, (’27) 
A.L, 404 ; Kamla Prasad v. MurliManohar 
(1934) 13 Pat. 660, 152 I.C. 446, (’34) A.P 
398; Matru Mal\.Me,heri Kunwar (19m 
AH. 416, 189 I.C. 600, (’40) A.A. 311; 
Uanpada Ojha v. Ichhamayee Devi (1914) 
23 Pat. 404. 


onujrtnuui ». K>n<iwunnim (lOIOt 

2 I.A. 7, 14 Beng. L.ll. 226; Motilal 
V. Advocate-General of Bombay (1911) 
35 Bom. 279, 11 I.C. 547 (widow’s estate] • 
Mithibai v. Meherbai (1922) 46 Bom. 162, 
64 I.C. 397, (’22) A.B. 170, [life-estate] ; 
Ashvrfi Singh v. Biseswar (1922) 1 Pat. 
295, 65 I.C. 977, (’22) A.P. 362 [widow’s 
estate] ; Basant Kumar Basu v. Ram- 
shankar Roy (1932) 59 Cal. 859, 138 I.C. 
882, (’32) A.C. 600. 

(1922) 49 I.A. 1, 46 Bom. 153, 66 I.C. 974 
(’22) A.PC. 198. 

Ilitendra Singh v. Rameswar Singh (1925) 
4 Pat. 510, 619, 87 I.C. 349, (’25) A.P. 625. 
Ttrbeni Sahai v. Ramsingh (1938) 13 Luck 
230, 167 I.C. 925, (’37) A.O. 361. 

Matru Mai v. Maheri Kunwar (1940) AH 
416, 189 I.C. .597, (’40) A.O. 311. * 
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were unknown, and the widow claimed the compensation S. 401 
awarded for the village under the Land Acquisition Act, 1894, it 
was held by the Privy Council that there being no evidence to 
show that the grant was absolute, she had failed to establish an 
absolute title {y). See sec. 140 above. 

Braja Kisora v. Kmdam Ded (1899) 22 I Papayya (189‘1) 10 Mad. 406 [Eot good 

Mad. 431, 20 I.A. 06, See Ramisami v. 1 lawj. 
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CFAPTER XXI. 

m.WIOVS AXD OHAIIITABM ENDOWMm. 


Ss. 


404 , 405 


404. Hindu who is of soonti n,W, .wd 

rut o Hiiiior. inay disjM.se of Ins property by gift or by will 

for religious and cliaritable purposes sucii as tho estUDlishnieot 
and worship of an idol (z), feeding Bruluiiciiis and the poor (^), 
perfomianco of religious ceremonies like sraddha, diirga pujah 
and lukshmi pujah (b), and the endowment of a university (c) 
or an hospital (d). When the question is whether the endow- 
ment is real or fictitious the mode of dealing with ir by its donors 
and successors is an important element for consideration (e). 

Doubt as to certain gifts.— Tho High Court of Calcutta has expressed a doubt as to 
whether gift.s to Pundits holding tolls for learning in tho country at tho time of tho Durga 
Pujal), or for tho reading of the Mahabharat and Pooran, or for the praj^er of God during 
certain months are valid {/), 


Swperslitious uses not forbidden . — The English law relating to superstitious uses does 
not apply to Hindu religious endowments. Thus a gift in favour of an idol, or for tho 
performance of the w orship of a doity is valid according to tho Hindu law, though it may 
not bo valid according to tho English law (^). Dispositions for religious purposes aro 
highly favoured by Hindu law, and tho leaning of the Courts also is in the same direc- 
tion. Dedication of property by a Hindu to a deity is not only lawful, but commendable 
in a high degree from the Hindu point of view {h). 


406. Gift to dliaram void. A gift or bequest to dliaram 
is void for vagueness and uncertainty ; so also a bequest for 
good work (i). The objects meant by that word are too 
vague and uncertain for the administration of them to be 
under tho control of a Court (j). Where the bequest is for 
dharam, dharamashala and Sanskrit education, the bequest 
for dharam being void, the whole is void {k). 

It is a maxim of equity, that tho execution of a trust shall bo under the control 
of tho Court, The trust therefore must bo of such a nature that it can be under that 
control. For that purpose it is necessary that tho subject and object of the trust must 
both be such as can be ascertained by tho Court. Tf the subject or object cannot be 
ascertained, tho trust cannot be enforced by the Court, and it is void (1). In the case 


Dhuputi Nath v. Ham ia/(H)10) 37 Cal. 128, 
3 I.C. 642 ; Khuxalchand v. Mahadevgirx 
(1875) 12 Horn. H.C. 214. 

Dwarkanath v, Burroda (1879) 4 Cnl. 443; 
Rajendra Ball v. Raj Koomari (1907) 34 
Cal. 6 ; Manora^na v. Kahcharam (1904) 
31 Cal. 106. 

Vrafulla v. J ogendranath (1905) 9 C.W.N. 
528 ; Lakshmishankar v. raimat/i(1882) 6 
Bom. 24. 

^fat^ora7na v. Kalicharan (IWi) 31 Cal. 166. 
Fmindra v. Adm.-Oen. of Bengal (1901) 6 
C.W.N. 821. 

(f) Chaturbhnj Svigh v. Barada Charan Gttha 
(1932) 11. Pat. 701, 141 I.C. 157, ('33) A. P.6. 
(/) (1879) 4 Cal. 443, supra. But see In re 

Darling {mQ) 1 Ch. 50. 

(d) Juggut Mohini \. Sokhterinmey (1871) 14 
MI. A. 289, 301-802; Kushalchand v. 
Mahadevgiri, supra. 

(A) (1910) 37 Cal. 128, 136-187, 141, 3 I.C. 642, 


supra. 

(i) Gauri Hhankar <fc Ors. v. Mohanlal (1940) 

16 Luck. 674, 187 I.C. 597, (’40) 275. 

(j) Rufjchordasv. Parvatibai 0899) 2S Bom. 725, 

26 I.A. 71 afflrmlriK (1897) 21 Bom. 646. 
ik) Narain Das v. Brij Lai (1933) 14 Lak. 827, 
146 I.C. 1013, (’38) A.L. 838. 

(I) Morice v. The Bishop of Durham (1804) 10 
Ves. 522 [objects of benevolence or liberal- 
ity] ; In re Riland (1881) W.N. [Eng.] 
173 (charitable or benevolent purposes] ; 
In re Macduff (1896) 2 Ch. 461 (purposes, 
charitable or philanthropic] ; Blair v. Dun- 
can (1902] A.C. 87 [such charitable or 
public purposes as my trustee thinks 
proper]; Hunter v. AU.-Qen. [1890] A.C. 
309 ; Oritnond v. Orimond (1905) A.C. 
124. As to what are charitable objects, 
see tho judgment of Lord Macnaghten in 
The Commissioners of Income Tax v. 
Femsel [1891] A.C. 631, at p. 683. 
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of a gift to dharam the Judicial Committee observed in Runchordas v. Parvattoai (m), 
that the objects which can be considered to be meant by that word are vague and 
uncertain. In Wilson’s Dictionary the word dharam is defined to bo law, virtue, It gal 
or moral duty. Relying upon this definition of dharam, the Judicial Committeo held 
that the word dharam was as vague as the words “ purposes charitable or philanthropic ” 
which, on account of their vagueness, render a trust for those purposes void in tht 
English law(?i). Gifts for “charitable or other purposes” or gifts expressed in other 
alternative terms are not charitable ; for they may bo executed without any part of 
the property being applied to charitable purposes (o). Thus a gift f<‘r “ charitable 
or benevolent purposes ’ ’ is void (p). Applying tho above principles it hp . been held that a 
trust for saraka7n [good work] (q), a trust for “ purposes ol popular usefulness or for pur- 
poses of charity as may bo approved by the trustees ” (r), a trust fr-c spending money “in 
proper and just acts for tho testator’s benefit ” (s), and a trust for disposing of the residue 
” in a righteous manner, in a pious and charitable way, as may appear advisable to all 
my three executors, and in such manner that people may spoak well of mo and that all 
my three heirs may acquire great fame ” (t), are all void. Similariy in ultimate residuary 
gift to any agnate, and failing agnates to any Brahmin wdio would live in the testator’s 
sncostral house, has been hold to bo void (w). A direction to trustees to pay a certain 
sum of money at their d seietion towards dispensaries, hospitals, charitable societies, 
schools or any students’ association, feeding of the poor, etc., marriage upanayan, etc., 
excavation and consecration of tanks, etc., or in the construction of ghats or maths, 
has also boon held to bo void (v) But a gift to sadavarat to be established at a definite 
place is valid {w). A gift to “ such charities as tho trustees may think deserving,” is 
also valid (x) ; and so also a gift with power to trustees to give away the property “ in 
charily in such manner and to such religious and charitablo purposes as they may 
in their discretion think proper ” {y). 

A gift “ for the performance of ceremonies and giving feasts to Brahmans” is not 
void for uncertainty ( 2 ). Nor is a devise of property to executors upon trust to distribute 
the same among the testator’s poor relations, dependants and servants (a). 

A gift for spreading of Hindu religion is void (6). There is a conflict of opinion 
whether a gift for tho spread of the Sanskrit language is void for uncertainty (c). 

When there is a bequest for feeding the poor — a bequest which is valid in law — 
tho fact that it is referred to in a later part of the same will as “ dharam ” does not make 
it invalid (d). 


(m) (1899) 23 Bom. 725, 26 I.A. 71. 

(ri) Runchordas v. Parvatibai (1899) 23 Bom, 
725, 26 I.A. 71; Parthasarathy v. 

Thiruvenqada(ld07) 30 Mad. 3i0[Dharam]; 
Gangabai v. Thavar (1863) 1 Bom. II. C. 71 
[Dharam ] ; Advocate-General v. Damodhar 
(1852) Perry’s Oriental cases 626 
[Dharam] ; Cursandas v. Vundravandas 
(1890) 14 Bom. 482 [Dharmada ] ; Devshan- 
kar V. Afotirawi [ 1894] 18 Bom. 130 [Dhur- 
mada]. See also V enkatanarasimha v. 
Subba Rao (1923) 46 Mad. 300, 73 I.C. 
991, (’23) A.M. 376. 

( 0 ) Halsbury, Vol, IV, p. 146, art. 230. 

(p) (1881) W. N. [Eng,] 173, supra. See 
also Re Harbinson (1902) I. II. 108 ; 
Re Sidney (1908) 1 Ch. 488. 

(?) Bai Bapi v. Jamnadae (1898) 22 Bom. 774. 
(r) Trikumdas v. Baridas (1907) 31 Bom. 583 ; 
Jamnabai v. Dharsey (1902) 4 Bom. L.Il. 
893. 

i{«) Gokool Nath v, Issur (188?) 14 Cal. 222. 


(0 Nanalal v. Uarlochand (1890) 14 Bom. 476, 
479. 

(7i) Shayama Charan v. Sorup Chanara (1912) 17 
C.W.N. 39, 14 I.C. 708. 

[v) Sarat Chandra v. Pratab Chandra (1913) 40 
Cal. 232, 21 I.C. 194. 

(fo) Morarji v. Nenbai (1893) 17 Bom. 361. 

(z) Smith V. Massey (1906) 30 Bom. 500 ; Qor^ 
dhandas v. Ghunnilal (1908) 30 AU. ill ; 
Surbomungola v. Mohendronath (1879) 
4 Cal. 508. 

(y) Parvati v. Ram Barun (1904) 31 Cal. 89 >. 
iz) Jjakshmishankerv. Vajnaih{\%%2) 6 Bom. 24. 

(а) Manorama v. Kali Charan (1903) 31 Cal. 166. 

(б) (1923) 46 Mad. 300, 78 I.C. 991, (’28) A.M. 

376, supra, 

(c) (1923) 46 Mad. 300, 314-316, 73 I.C. 991, 

(’23) A.M. 376 [Spercer, J.], 325-845 
[Dovadoss, J.], supra. 

(d) Vaidyanalha v. Swaminaiha (1924) 47 

Mad. 884, 61 I.A. 28‘2, 82 I.C. 804, (’24) 
A.PC. 221. 


S.405 
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St. 406. Subject of endowment.— A Hindu may dedicate for 

406,407 religious and cliaritable objects all property which he can 
validly dispose ()f by gift or by will [s. 357 and s. 368 J. 

There ia nothinf' to prevent a Hindu from dedicating the whole of his property for 
religious and charitable purposes (e). 

407. Endowment how created.— (7) No writing is neces- 
sary to create an endowment (/), except where the endowment 
is created by a will, in which case the will must be in writing 
and attested by at least two witnesses, if the case is governed 
by the Indian 'Succession Act, 1925, s. 57 [s. 369 above]. An 
entry in the account of a firm of money-lenders showing that 
the linn is indebted to the temple followed by crediting of 
interest does not create an endowment (ff). 

(2) A ITiudii, who wishes to establish a religious or chari- 
table institution, may, according to his law, express his purpose 
and endow it. A trust is not recpiired for that purpose. All 
that is nec(!ssaiy is that the religious or charitable purposes 
should be clearly sjiecitied, and that the property intended for 
die endowment should be set apart for or dedicated to those 
purposes. Even in the case of a dedication to an idol, which 
cannot itself physically hold lands, it is not necessary, though 
it is usual, to vest the lands in trustees. Nor is it necessary 
that there should be any express words of gift to the idol (/^). 
No religious ceremony such as sankal'p or samarpan is necessary 
and a clear and unequivocal manifestation of intention to 
create a trust and vesting of the same in the donor or another 
as a trustee is enough to constitute dedication (^). 

The Indian Trusts Act, 1882, s 1.— The Indian Trusts Act, 1882, does not apply to 
public or private religious or charitable ondowmoiits (j). 

The Transfer of Property Act, ISH2, s. 123.— It has been held by the High Court 
of l^ladras that a dedication of land for a public temple is not a gift within the meaning 
of sec. 122 of the Transfer of Property Act, 1882. The provisions, therefore, of sec. 123 
of the Act, which require a gift of land to be effected by a registered' instrument, do 
not apply to such a dedication (/;). 


(^) Sod Sir F. MacNauhteu’s Considerations on 
lIiiKiu l.aw, p. 335. 

if) Muddim Lai y. Komul Jhbee {1S67) 8 W R. 
42; Ilafnahnga v. Simchutambara (lOlU) 
42 Mad. 440, 49 I.C. 742, (’19) A.M. 809 ; 
Pallayya v. Itamnnadhamilu (1903) 13 
Mad. L. J. 864 ; Gangi Heddi v. Tamnn 
Iteddi (1927) 64 I. A. 136, 60 Mad. 421, 
101 I.C. 79, (’27) A. PC. 80. on appeal 
Horn (1922) 45 Mad. 281, 70 1 C. 337, 
(’22) A.M. 230. 

(j;) Soo7iira)n Itamniranjandass v. Alagti Xachi- 
ynr /vdi/( 1939) Kanji. 59. 

(/i) Mnnohar v. Lakhmxram (1888) 12 Bom. 247, 
263 ; lihnggobutty v. GWoo (1898) 25 Cal. 


112, 127 ; Prafulla v. J ogendranath (1905) 

9 C. W. N. 528, 534 ; V enkatanarsvmha v. 
Sitbba Uao (1923) 46 Mad. 800, 73 I.C. 
991, (’23) A.M. 376. 

(i) Preni Nath v. Uart Ram (1935) 16 Lah. 85, 

154 I.C. 229, (’34) A.L. 771 ; Jai Dayal v. 
Ramsaran Das (1938) Lah. 704. 

(j) Gopu V. ,8ami (1905) 28 Mad. 517; Nara- 

srmha v. V enkatalhig^im (1927) 50 Mad. 
687, 103 I.C. 302, (’27) A.M. 636 [F.B.]. 
{k) Pallayya v. Ramanadhanvlu (1903) 13 Mad. 
L.J. 364 ; Narasiniha v. Venkatalingum 
(1927) 50 Mad. 687, 103 I.C. 302, (’27), 
A.M. 636 [F.B.], supra. 
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Revocation of endowment. — A valid endowment once created cannot be revoked by 
the donor {1). 

407 A. Illusory endowments.— (i) The mere execution of 
a deed, though it may purport on the face of it to dedicate 
property to an idol, is not enough to constitute a valid endow- 
ment ; for the real object of the executant may be to defraud 
creditors, or to defeat the provisions of the ordinary law of 
descent, or to restrain alienations and keep the property in 
perpetuity in the family. It is necessary for the validity of a 
deed of endowment that the executant should divest himself of 
the property. Whether he has done so or not, is to be determined 
by his subsequent acts and conduct. Thus, if the profits of the 
property are appropriated by the executant to his own use, 
and not to the worship of the idol, and his subsequent dealings 
with the property show that he did not intend to create an endow- 
ment, the dedication will be inoperative, and the property 
camiot be treated as debutter, i.e., belonging to the idol. The 
property will still continue to be his, and it may be attached in 
execution of a decree against him (m). Similarly, if a Hindu 
purchases property in the name of his idol, without setting up 
the idol for public worship and without appointing priests for its 
worship, the property does not become the property of the idol, 
but remains his own private property (n). 

(2) Where there is no real dedication of property for 
the worship of an idol, but only an attempt to create a perpe- 
tuity in favour of the settlor’s descendants, the gift to the idol 
is void (o). The mere fact, however, that the members of the 
settlor’s family are nominated as Shebaits or mutawallis of 
the temple and that they are to be remunerated out of the 
income of the property is no ground for holding that the 
dedication is not real, provided the remuneration is reasonable 
having regard to the income of the property (p). 

408. Complete dedication— absolute grant in favour of 
charity. — A dedication of property to religious or charitable 

{/) Dasami v. Para/rt (1929) 51 All. 621, 116 95 (P.C). 

I.G. 433, (’29) A.A, 315. (o) Promolho v. Radhika (1875) 14 Beng. L.R. 

(m) Watson and Co. v. Ramchund (1891) 18 Cal. 175 ; Sri Thakurji v. Sukhdeo Singh Hd2() i 

10 ; Konwar Doorganath v. Ramchunder 42 All. 395, 68 I.C. 683, (’20) A.A. 

(1877) 2 Cal. 341, 349, 4 1.A. 52 ; Suppamal 63 [i'.B.] 

Collector of Tanjore {1889} 12 M&6..ZS7 {p) Jadu Nath Singh v, Thakore Sita Ramji 
Ram Dhan v. Prayag (1921) 43 All. 503, 62 (1917) 44 I.A. 187, 39 All. 653, 42 I.C. 225, 

I.C. 862, (’21) A.A. 37 ; Siri Thakur v. C17) A. PC. 177 ; Chandi Charan v, Dulal 

Atkins (1919) 4 Pat. L.J. 533, 53 I.C. 106, Chandra (1927) 54 Cal. 30, 98 I.C. 684, 

{’19} A.P.U2',Bhekdhari Singh Sri Ram- (’26) A.C. 1083; Ishwari Bhuvaneshwari 

cMnderji (1931) 10 Pat. 388, 136 I.C. Thakurani v. Projonath Dey (1937) 64 

290, (’31) A.P. 275. I.A. 203, (1937) 2 Cal. 44"', 39 Bom. L.R. 

(n) Brojosoondery Lachmee {1878} 20 W.R. 933, 168 I.C. 765, (’37) A. PC. 186. 


St. 

407408 
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Ss. uses may be complete, or it may be partial. The question 
408 , 408A whether it is complete or partial depends on the construction 
of the instrument of grant as a whole (g). 

When there was no formal dedication of a bathing ghat 
and the ])la, intiff (or his predecessors) acted as ownens and 
not as Shebaits in effecting repairs and levying tolls it was 
lield that tlie plaintiff is the owner and that there was no 
dedication (r). 

Where the whole property is dedicated absolutely to 
tJie worsliip of an idol, and no beneficial interest in it is given 
to any person, the dedication is said to be absolute and 
complete. In such a case tlie property is held by the idol — 
though it is only in an ideal sense that property is so held — ■ 
and it cannot be alienated except in the cases mentioned in 
section 415 (.9). 

408A. Partial dedication— charge in favour of charity.— 
\\1iere liy tlie grant a mere charge or trust is created in favour 
of an idol, tlie dedication is said to be partial or qualified. 
In such a case the property descends, and is alienable and 
partible, in the ordinary way ; but subject always to the trust 
or charge in favour of the idol (t). Where the surplus income, 
after the expenses of worship and ceremony were met, was 
to be invested in houses, for the residence of the scttlor\s des- 
cendants, it was held that there was no complete dedication 

In dct('rminin;4 whoth(‘r the will of a Hindu gives the estate to an idol subject to a 
charge in favour of the lieir of the testator, or makes the gift to the idol a charge upon 
the estate', there is no fixed rule d(‘pending on the use of particular terms in the will; 
the question depends on the construction of rho will as a whole. Thus although a will 
provides that the property of the testator “shall bo considcrod to be the property of” 
a certain idol, the further provisions such as that the residue after defraying the expense? 


(7) J'aiulc liar Kara in v. Surja Kunwan (1921) 
48 l.A. 143, 43 All. 291, 63 I.O. 34, (’21) 
A.l'C. 2U ; Bhekdhan Singh v. Sn 
Kainrhanderji (1931) 10 I’at. 388, 130 
1 C. 2UU, (’31) A.P. 275. 

{/) Maharani llctrtantha Kumari v Gauri 
Shankar Tewati (1941) All. 401. 193 
l.C. 882, 68 l.A. 53, (’41) A.l’C. 38. 

(.S') Jugadmdra Nath v. Uemanta (1905) 32 Cal. 
129, 31 l.A. 203; Jadn Nath Singh v. 
Thakur Sita Itamji (1917) 44 l.A. 187, 39 
All. 533, 42 l.C. 225, (’17) A. PC, 177; 
Shrx Ganesh v. Keshavrao (1891) 15 Pom. 
625; Itajendra v. Sham Uhund (1881) 6 
Cal. 106; Bhuggobutty v. Gooroo (1898) 
25 Cal. 112; Sathianama v. Saravanabagt 
(1895) 18 Mad. 266; Chandi Charan v. 
Dalai Chandra (1927) 54 Cal. 30, 98 l.C. 
084, ('26^ A.C. 1083. 

(0 (1905) 32 Cal. 129, 31 p A. 20.3, supra; 
Sonatun \’.Jiiggut80ondree(lfi59) 8M.1.A, 


06 ; Bam Coomar v. Jogender Nath (1879) 
Cal. 66 ; Ashulosh v. Doorga Churn 
(1880) 6 Cal 438,0 I. A. 182; Ktdada 
Prasad v. Kali /)(»s(1915) 42 Cal. 530, 
30 l.C. 899, (’14) A.C. 813; Mahim Chandra 
V. Tiara Kumart (1915) 42 Cal. 501, 30 J.C. 
798, (’15) A.C. 487 ; Gopal Lai Sett v. 
Puma Chandra Basak (1922) 49 l.A. 100, 
49 Cal. 459,67 1.0.501, (’22) A.PC. 253, 
(1921) 48 l.A. 143, 43 All. 291, 63 l.C. 
34, (’21) A.PC. 20, supra ; (1931) 10 Pat. 
.388, 136 I. C. 290, (’31) A. P. 275, supra; 
Parshadi Lai v. Brijmohanlal (1936) 11 
Luck. 575, 159 I, C. 117, (’36) A.O. 52. 

(u) Surendra Krishna Ray v. Shree Shree Ishvoar 
Bhubaneshwari Thakurani (1933) 60 Cal. 
64, 144 l.C. 792, (’33) A.C. 295 ; Ishwari 
Bhuvaneshwari Thakurani v. Brojonatha 
Dey 64 LA. 203, (1937) 2 Cal. 447, 39 
Bom. L.R. 033, 168 l.C. 765, (’37) A, PC. 
185. 
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of the templea “ shall be used by our legal heirs to meet their own expenses,” and the 
circumstances such as that in respect of the ceremonies to be performed the expenditure 
was fixed by the will and would absorb only a small proportion of the total income, 
may indicate that the intention was that the heirs should take the property subject to a 
charge for the performance of the religious purposes named {v). 

409. Application of profits of property— evidence of dedica- 
tion. — (1) Where there is no instrument of grant the mere 
fact that the profits of any land are being used for the support 
of an idol is not proof that that land formed an (‘udowmeiit 
for the purpose ; but where there is apparently good evidence 
going back for a long period, e.g., for more than half a century, 
that the land was given for the support of an idol, proof that 
from that time the profits had been so expended would be 
strong corroboration {w). 

The fact that the deceased karta of a joint Hindu family 
regularly paid the expenses of a charitable institution out 
of the profits of a family property, those expenses however not 
exhausting the whole of those profits, does not establish a 
dedication of the property to the charity (a;). 

In the case last cited the Judicial Committee while reversing the decree passed 
by both the Subordinate Judge and the High Court, observed that the Subordinate 
Judge had failed to notice the distinction between meeting of the expenses of a charity 
out of a particular property, and applying all the receipts of that property to the charity. 

{2) Though the mere fact of the profits of any land 
being used for the support of an idol may not be proof that the 
land formed an endowment for the purpose, yet it is a fact 
that might well be taken into consideration in cases where the 
intention of the founder is to be gathered from an ancient 
document expressed in ambiguous language {y). In the 
construction, again, of such a document evidence is admissible 
as to the manner in which the property has been possessed 
and used {z). 

410. Bequest to idol not in existence at testator’s death.— 
The principle of Hindu law which invalidates a bequest other 
than to a person in existence at the death of the testator 
[s, 372], does not apply to a bequest to trustees for the estab- 
lishment of the image of a deity after the death of the testator. 

(v) Pande Ear Narain v. Surja Kmwari (1921) 

48 I.A. 143, 43 All. 291, 63 I.C. 34; 

Parshadi Lai v. Brijmohanlal (1936) 11 
Luck. 675, 169 I.C. 117, ('36) A.O. 52. 

(t«) Muddun Lai v. Sreemutty Komul Bibee {1867) 

8 W. R. 42, 44 ; Kontoar Doorganath v. 

Ram Ohunier (1877) 2 Cal. 341, 349, 4 
L.A. 62. 


(z) Qatigi Reddi v. Tanmi Reddi (1927) 64 I.A. 
136, 60 Mad, 421, 101 I.C. 79, (’27) A. 
PC. 80, reversing on this point same case 
in (1922) 46 Mad. 281, 70 I.C. 337, (’22) 
A.M. 236. 

(w) Abhiram v. Shyama Charon (1909) 36 Cal. 
1003, 1012, 36 I.A. 148, 4 I.C. 449. 

(z) Kulada Prosad v. Kali Dos (1916) 42 Cal. 
686, 648-644, 24 I.C. 899, (’14) A.C. 813. 


Ss. 

408A.410 
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Si. Such a gift is valid, though the image is to be established and 
410''411A consecrated after the testator's death {a). Similarly a dedica- 
tion of immoveable property by means of an Arpannama to a 
number of deities some of which were installed at the date of 
the disposition are valid (b). 

Illnstraiion. 

A bequeaths his property to his executors upon trust to establish after his death 
an imago of the goddess Kali in tho name of his mother, and to devote the income of the 
balance to the wors,hip of tho goddess. Tho bequest is valid, though the image is to be 
installed for tho first time after the testator’s death. Seo secs. 359 to 362, and sees. 
376 to 37a 

2'he idol mvst be ftperified. — ^Tho dedication must bo to a jiarticular deity. A dedica- 
tion to “ tho Thakurji in my Thakurdwara ” without mentioning tho particular Thakurji 
to whom tho bequest is to bo given, is void for uncertainty (c). 

Mutilation of idol. — Tho destruction or mutilation of the imago does not affect the 
endowment. A new imago may bo established, and tho endowment kept up {d). Tho 
actual installation of an idol in a temple or tho construction of a temple for that purpose 
is not absolutely noc('ssary for validating a settlement in favour of the idol (c). 

411. Endowments and rule against perpetuities.— (i) A 
dedication of property for a public, religious or charitable 
purpose is not invaUd because it transgresses the rule which 
forbids tho creation of perpetuities. The rule against perpe- 
tuity applies to gifts and betjuests in favour of private 
individuals [s. 385]. It does not apply to religious and 
charitable endowments (/). 

(2) Where the estate created by a grant is in its nature 
secular, the mere fact that the motive for the grant was religious 
does not constitute, it a religious endowment, so as to exempt 
it from the rule against perpetuities (^). 

A, actuated by religious motives, makos a gift of certain property to B and C, both 
Urahmins, subject to tho condition that they should not alienate the property and that 
it should bo enjoyed by them and their heirs for ever. The restraint against alienation 
is void, and B and C take the property absolutely. 

411A. Endowments and directions for accumulations.— The 
rule stated in sec. 397 as to directions for accumulations does 
not apply to religious endowments. 

See Transfer of Property Act, 1882, s. 18. 


(«) Bfiupati Nath v. Ham Lai (11)10) 37 Cal. 128, 
3 I.C. 642 ; Mohar Singh v. Uet Singh 
(1910) 32 All. 337, 6 I.C. 584; Chatarbhuj 
V. Chatarjit (1911) 83 All. 253, 8 I.C. 832. 
(fc) Bhupathinath Chakrabarti v. Basantkumari 
Debt (1936) 63 Cal. 1098, (’36) A.C. 556. 

(c) Phundan Lai v. Arya Prithi (1911) 33 All. 
793, 11 I.C. 260 ; Chandi Charan v. Uan- 
bola (1919) 46 Cal. 961, 61 I.C. 276, (’19) 
A.C. 199. 


id) Bijoychand v. Kalipada (1914) 41 Cal. 67, 20 
I.C. 78, (*14) A.C. 200. 

(e) Sarab Sukh v. Ram Prasad (1924) 46 All. 

130, 135, 78 I.C. 1018, (’24) A.A. 357. 
(/) Transfer of Property Act, 1882, s. 18; 
Indian Succession Act, 1926, s. 118; 
Bhuggobutty V. Gooroo (1898) 25 Cal. 112 ; 
Prafulla v, Jogendra Nath (1905) 9 C.W. 
N, 528. 

ig) Anantha v. Nagamuthu (1882) 4 Mad. 200. 
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412. Estate in remainder.— An endowment is not invalid 
because it is to take effect after tlie determination of an estate 
for life {h). 

Illustraiion. 

A executes a deed by which ho reserves to himself a life-e.state n certain property 
and directs that after his death the income of the property shall bo paid to his daughter 
for life and after her death it shall be devoted to a certain templo. Tho endowment 
is valid, though it is to take elToct after the determination of tho life-estates in favour 
of the settlor and his daughter. 

413. Devasthanam, Math, Shebait, Mohunt, Debutter 
property. — Where property is devoted absolutely to religious pur- 
poses, in other words, where the dedication is absolute and 
complete, the possession and management of the property 
belongs, in the case of a devasthanam or temple, to the manager 
of the temple, called shebait ; and, in the case of a math, that 
is an abode for students of religion, to the head of the math, 
called mohunt ; and this carries with it the right to bring what- 
ever suits are necessary for the protection of the property. 
Every such right of suit is vested in the case of temple property 
in the shebait, and not in the idol, and in the case of math pro- 
perty in the mohunt {i). Property dedicated to religious 
uses is called debutter property. “ Debutter ” means literally 
' belonging to a deity.' 

Succeeding shebaits of a temple and mohunts of a math 
form a continuous representation of the property of the idol 
or of the math (j). 

Distinction between temples and maths. — ^The religious foundations known as Devos, 
thanams or temples are the most numerous in India, and have tho largest endowments 
especially in the shape of lands, assignment of public revenue, and jewellery. These 
institutions ha,ve been established for tho spiritual benefit of tho Hindu community in 
general, or for that of particular sects or sections thereof. Next to tho temples, tho most 
important religious foundations in this country are the ancient maths or monasteries 
presided over almost invariably by sanyasis or monks. The object of these maths (or 
mvtts) is generally the promotion of religious knowledge, and tho imparting of spiritual 
instruction to the disciples and followers of the math. In the case of maths though there 
are idols connected therewith, the worship of them is a secondary matter. The 
two classes of institutions, namely, temples and maths^ are thus supplementary to each 
other in the Hindu Ecclesiastical system, both conducive to spiritual welfare, the one 
by affording opportunities for prayer and worship, the other by facilitating spiritual 
instruction and the acquisition of religious knowledge. In the case of temples, the ideal 
person is the idol itself ; in the case of maths the ideal person is the office of the spiritual 

(A) OoMnd V. Gom/i (1908) 30 All. 288, (1911) 33 AU. 735, 11 I. 0. 47 (F.B.l ; 

(t) Jagadindra Nath v. Hemanta (1905) 32 Cal. Oobinda Ramanuj Da» Mohanta v. 

129, 31 1, A. 203 ; Babajirao v. Laxmandas Mohanta Ramcharan Ratnanui Dot (1986> 

(1904) 28 Bom. 215 ; Bidhu v. Eutada- 63 Cal. 326. 

prasad (1919) 46 Cal. 877, 50 I.C. 525, (j) Oulabbbai v. Sohangdatji (1928) 52 Bom 

(*19) A.C. 246 ; Jodhi Rai v. Basdeo Prasad 431, 110 I.C. 263, (’28) A.B. 188. 
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Ss. teacher, Acharya, which, as it were, is incarnate in the person of each successive Swami 

413,414 or head of tho math. This difference in the character of the juridical person in the 

case of temples and in the case of matha leads to this result, that while the ehebait of a 
temple forfeits his position as such by reason of his lunacy, the head of a math does 
not {k). A shebait need not bo removed from the office on account of his subsequent 
lunacy. The giiardian of the lunatic can discharge his duties on his behalf (f). 

Property held by an idol. — “ It is only in an ideal sense that property can bo said to 
belong to an idol ; and tho possession and management of it must in the nature of things 
bo entrusted to some person as shebnit, or manager ” (m). 

Property held by a'mnlh. — “ A malhy like an idol, is in Hindu law a juridical person 
capable of acquiring, holding and vindicating legal rights, though of necessity it can 
only act in relation to those rights through tho medium of some human agency. When 
tlie property is vested in the malhy then litigation in respect of it has ordinarily to be 
conducted by, and in the name, of the manager [Mohunt] ” (n). 

Idola and maths are both juridical persoris. — Tho Hindu law, like the Roman law 
and those [systems of law] derived from it, recognizes not only corporate bodies with 
riglits of ])rop(‘rty vested in tlio corporation, apart from its individual members, but also 
the juridical fjer.son.s or subjects called foundations (o). Temples and maths are both 
religiou.y foundations. 

Though there arc some jioint.s of similarity between a minor and a Hindu idol still 
the idol IS not a porjietual minor (p). Any next friend may sue on behalf of an idol for a 
declaration that certain property is debutt(ir property. It is not necessary to ask the 
slu'bait to institute the suit before tho next friend files it { 7 ). 

IShH in 7iame oj temple .- — A temple is not a juridical person ; no suit, therefore, relating 
to tho temple property, can be instituted in the name of the temple (r). 

Fimnle inaiiager.- — There is nothing to prevent a female from being tho manager 
of a religious endowment, but she cannot perform any spiritual functions (a). Accord* 
ing to tho practice and proeedonts obtaining in tho Madras Prosidoncy a Hindu female 
is not incompc'tent by reason c)f lier sex to succeed to the office of Acharya in a temple 
and to tho emoluments attached thereto (/). 

Trustees. — IToperty belonging to a religious institution may by the usage and 
custom of the institution vest in trustees other than tho spiritual head (u). 

414. Position of shebait and mohunt.— (i) Shebait, A shebait 
is, by virtue of his oflice, the administrator of the property 
attaclied to the temple of which he is the shebait. As regards 


(A) Vidynpurua v ( 11)04) 27 Mad. 

■, Samrmiitha Scldppa (I«79) 2 Mad. 
175, 171); Uojamt v, Kandastmt (1887) 10 
Mad. 376, 389 

(/) Nirinnl Kutmir Banerji v .hjoti Prasad 
lianera (1941) 2 ('al 128, 197 1.0. 763, 
(’42) A.(J. 99. 

(m) Prosunno Kumari v. (^olab Vhand (1875) 14 

Beni?. L.K. 4.50, 459, 2 I.A. 145, 152; 
Pramatha Nath v. Pradyimna (1925) 
52 I. A. 245, 251-25’2, 62 Cal. 809, 816, 
87 I.C. 306, (’25) A.l’C. 139. 

(n) Babajiraov. (1004) 28 Bom. 215, 

’2’23. 

(o) Manohar v Lnkhmiram (1888) Bom. 247, 

263, add. in ('hotulalx. Manohar (1900) 24 
Bom. 50, 26 1. A. 199; Narasimha v. 
Venkaialingum (1927) 50 Mad. 687, 103 


1. C. .’{02. (’27) A. IM. 636; In re Sarjubai 
(1911) Nag. 81 [F.B.]. 

ip) Tarit Bhusan Ray v. Sree Ishivar 
Sridhar Snlgrameila Thakur Cal. 
477, 199 1 C 486, (’42) A.C. 99. 

(7) Thaknr Sree Sree Annapurna Debi 
V. Shibu Sundari Dasi (1944) 2 Cal. ] 14, 
(r) Thakardmra Phrii Mai v. Ishar Das 
(1928) 9 Lah. 588, 1 10 I, C. 384, (’28) 
A.L. 375. 

(«) See Jnnoki Devi v. Gopal (1882) 9 Cal, 766, 
10 I..\, 32; Keshavbhat v. Bhagirathibai 
(1866) 3 Bom. H.C.A.C, 76. 

(0 Annaya v. Ammakka (1918) 41 Mad 886, 
47 I.C. 341, (’19) A.M. 598 [F.B.l. 

(m) Arunachellnm v. Venkatachalapathi (1919) 
46 I.A. 204, 43 Mad. 253, 53 I.C, 288, 
(’19) A.PC. 62. 



ALIENATION OF ENDOWED PROPERTY. 


499 


the property of the temple, he is in the position of a trustee. But 
as regards the service of the temple and the duties that apportaiii 
to it, he is rather in the position of the holder of an office or 
dignity (v). 

It has boon laid down by tho Judicial Committee, that a ahebait has not the legal 
ownership in, but only the title of manager of, a religious endowment (tv). It follows 
from this that tho rent of property dedicated to the services of an idol (x), as well as 
offerings made to the idol [s. 422 ], belong to tho idol, and not to the shebait. A ahebait, 
being a manager only, ceases to be a shebait when ho ceases to manage tho property 
and carry on tho worship of tho idol (x). Where tho founder has reserved to himself 
the puja of the idol ho is the shebait, but if ho chooses not tn administer tho endowed 
property and appoints another to perform tho duty tho former is competent to dismiss 
tho latter (y). 


(2) Mohmit.—A^ to the property of a math, the title to 
it in an ordinary case is in the mohunt as spiritual head of the 
institution, but tlie property may by the usage and custom of the 
institution vest in trustees otlier than the spiritual head. In 
any case the property is held solely in trust for the purposes of 
the institution (z ) ; surplus income must be added to the 
endowment and not applied for the personal enjoyment of the 
head of the math (a). A mohunt is not a trustee in the English 
legal sense of the term (b). His functions and duties are 
regulated by custom. His very wide discretion as to the appli- 
cation of the income is subject to the fiduciary obligation to 
manage the property so as to serve effectively the objects for 
which the Math exists (c). The de facto mohunt of a Math 
though not duly installed can maintain a suit to recover the 
property for its benefit from trespassers (d). 


Dharmakarta.—A dharmakarta is no moro than a manager, and his rights, apart 
perhaps from tho question of personal support, are never higher than thoso of a mere 
trustee; in this respect he differs from a shebait or tho head of a math. Those function- 
aries have a much higher right with larger powers of disposal and administration (e). 


Benami purchase by shebait of debuttcr properly . — As a shebait occupies a fiduciary 


position with respect to debutter property, a 


(v) Ramanathan v, Muriujappa (IDOG) 29 Mad. 1 

283 33 I. A. 139 i 

(w) Shifjessouree v. Mothooranath (1809) 13 3I.I. 1 

A. 270, 273. 

{z) Bhuban Mohun v. Narendra, Nath (1931) 35 
C.W.N. 478, 135 I.U. 805, (’32) A.C. 27. 

(y) Ram Das v. Shri Ram Laxinan Janki (1943) 
All. 845, 209 I.C. 463, (’43) A.A. 352. 

( 2 ) Oobinda Ramanu) Das Mohanta v. Mohanla 
Ramcharan Ramanu j Das (1936) 63 
Cal. 326. 

(a) ArunaeheUam v. Venkatachalapathi (1919) 
46 1.A. 204, 43 Mad. 253, 53 I.C. 288, (’19) 
A.PC. 62; Ram Rarkash Das v. Anand 
Das (1916) 43 I.A. 73, 43 Cal. 707, 33 I.C. 
583, (’16) A.PC. 256; Selhuramastoamiar 
V. Merustvamiar (1918) 45 I.A. 1, 41 Mad. 


purchase of such property by him benami 

296, 43 I.C. 806, (’17) A.PC. 1900; 
Balaswamy v. Venkaiaswany (19} 7) 4 
Mad. 745, 40 I.C. 531, (’18) A.M. 984. 
(5) Anantakrishna Shastri v. Prayagd-as (1937) 
1 Cal. 84. 

(c) Mahant Kesho Das v. Amai Dasji (1935) 14 
Pat. 379, 156 I.C. 1099, (*35) A.P. 111. 
Id) Mahadeo Prasad Singh v. Karia Bharti{l9Sb) 
57 All. 39, 62 I.A. 47, 153 I.C. 1100, (’35) 
A.PC. 44; Sr. Radhakrishna AsthapU 
Thakurdwara v. Mst, Maharaj Kunwar 
(1937) 12 Luck. 331, 164 I.C. 919, (’37) 
A.O. 69. 

(e) Srinivasa Chariar v. Evalappa Mudaliar 
(1922) 49 I.A. 237, 45 Mad. 665, 68 I.C. 
1, (’22) A.PC. 325. 


1.414 
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S<. and without disclOHing that he is the real purchaser is invalid, even if ho buys at a sale 
414,415 execution proceedings and has paid the full market value (f). 

415. Alienation of debutter property.— (i) As a general rule 
of Jlindu law, property given for the maintenance of religious 
worsliip, and of charities connected with it, is inalienable. It 
is competent, however, for the shebait or mohunt in charge 
of tlui j)roperty, in his capacity of shebait or mohunt and as 
manager of the property, to incur debts and borrow money on 
a mortgage of the property for the purpose of keeping up the 
religious worship, and for the benefit and preservation of the 
property. The power, however, incur debts must be mea- 
sured by an existing necessity for incurring them. 

(2) The power of a shebait or a mohunt to alienate debiit- 
ter property is analogous to that of a manager for an infant heir 
as defined by the Judicial Committee in Hmooman Persaud v. 
Mmsuwat Babooee (185C) 6 M.I.A. 393. As held in that case, 
li(‘ lias IK) p()W(ir to alienate debutter property except in a case 
of need or for tlui benefit of the estate.” He is not entitled 
to sell tlie property for the purpose of investing the price of 
it so as to bring in an income larger than that derived from the 
j)r()perty itself. Nor can he, except for legal necessity, grant 
a permanent lease of debutter property, though he may create 
proper derivative tenures and estates conformable to usage (g). 
Where, however, a grant of a permanent lease has been 
afiirmed by a judgment of the Court, the judgment will 
operate as res judicata, and the succeeding shebait or mohunt 
will be buiiud by it (//). 


Vowers of .'ihebait ati<l mohunt .- It is only in nn ideal sense that property can be 
.said to belong to an idol ; and the possession and management of it must in the nature 
of things be ontrusti'd to some person as shebait, or manager. It would seem to follow 
that the [)eison so entrusted must of necessity be empowered to do whatever may be 
requinal for the service of the idol, and for the benefit and preservation of its property, at 
least to as great a degree as the manager of an infant heir. If this were not so, the 
('State of tlu' idol might b(' destroyed or wasted, and its worship discontinued, for want 
of th(' necessary funds to preserve and maintain them ” (/). 


(/) 


I'oini Mohan V, Monohar {11)21) 4H J A. ' 

‘2:)S. 4S Oil. 1011), 02 I.C. 7(>, (’22) 

A VC 23;'). 

Frotiunno Kuman v. (Jolab Chand (1875) ' 

2 [.A. 145, 14 lioni,;. L R. 450 [Mortgauc] , 
Abfiiram v. Shyaina Vharan (1009) 36 Cal. 1 
1003, 30 I. A. 148, 4 I.C. 440 [lease]; I 
ralaniapiMi v Deexasikainonu (1017) 44 I 
I.A. 147, 40 Mad. 700, 30 I.C. 722, (’17) ' 
A.RC, 33 [lease] ; Vuiya Vanithi v. Bain- 
sami (1921) 48 I.A. 302, 44 Mad. 831, 05 
I.C. 101, (’22) A. rC. 123 [lease] : Konwar , (A) 

Doorganath v. Hamchander (1876) 2 Cal. j (i) 
341, 351, 4 I.A. 52, 02 [lease]; ShU>es- 
soxiree v. Mothooranath (1869) 13 M.I.A. ! 


270 ( lease 1 ; lUimckandra v. Kashinath 
(1895) 19 Rom. 271 ; Prosxinno Kumar v, 
Harndxi. (1895) 22 Cal. 089; Sheo Shankar 
V. Barn Shewak (1897) 24 Cal. 77 ; 
Pnrsotam (Hr v. Dht (Hr (1903) 25 All. 
290 ; Ham Chandra v. Ram Krishna (1906) 
33 Cal, 507 ; Muthusamier v, Sreemetha- 
nithi (1915) 38 Mad, 356, 19 I.C. 694, (’16) 
A.M. 332 ; Mahantha Jai Krishna v. 
Bhukhal (1921) 6 Pat. L.J. 638, 65 I.C. 
290, (’22) A.P. 165 [lease], 

(1869) 13 M.I.A. 270, supra. 

(1875) 14 Reiig. L.R. 450, 4;59, 2 I.A. 145, 
152, supra ; Pasupathinath Seal v. Pra~ 
dyumnakumar Millik (1936) 63 Cal. 454. 
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It was at one time hold that the corpus of endowed property could not in any case 
be sold or permanently alienated, though the income might be mortgaged for necessary 
purposes { j). But this view is no longer tenable. 

A shebait cannot delegate his duties though he may appoint a aub-agent for the 
purpose of carrying out his duties in the usual course of business. A lease granted by a 
sub-agent without the knowledge of the shebait is not binding on the temple {k). 

Permanent lease. — Except for unavoidable necessity, the head a math cannot 
create any interest in the math property to enure beyond his life {1). A permanent lease of 
temple lands at a fixed rent, or rent-free for a premium, whether the lands are agricultural 
lands or a building site, is valid only if made for a necessity of the institution. It is not 
permissible by a local custom, or by a practice of the institution, to grant lands in that 
manner(»n). In Abhiram v. Shyarna Charan (n), where the question arose as to whether a 
permanent lease granted by a mohunt was valid ; it was held that it was not, as there was 
no legal necessity for it. In the course of the judgment their Lordships of the Privy Council 
said: “ The second question is whether the . . . the mohunt had power to grant a 

mokarrat i pottah of the mouzah. It is well settled law that the power of the mohunt to 
alienate debutter property is, like the power of the manager for an infant heir, limited to 
cases of unavoidable necessity ; Prosunno Knmari Debya v. Oolab Chand (o). In the case 
of Konwur Doorganath Hoy v. Pam Chunder Sen (p) a mokarrari pottah of debuttor land, 
was supported on the ground that it was granted in consideration of money said to be 
required for the repair and completion of a temple, for which no other funds could be 
obtained. But the general rule is that laid down in the case of Shibessouree Debia v. 
Mothooranath Acharjo (q), that apart from such necessity ‘ to create a new and fixed rent 
for all time, though adequate at the time, in lieu of giving the endowment the benefit 
of an augmentation of a variable rent from time to time, would be a breach of duty 
in the mohunt. There is no allegation that there were any special circumstances of 
necessity in this case to justify the grant of the pottah of 1860, which on the most 
favourable construction enured only for the lifetime of the grantor.” 


Legal necessity. — In Prosunno Kumari v. Oolab Chand (r) their Lordships of the 
Privy Council said ; “ The power, however [of a shebait], to incur debts must be measured 

by the existing necessity for incurring them.” In that case it was found that the shebait 
was a man of profligate habits, and that ho, having spent the income of the debuttor 
property on his own pleasures, borrowed Rs. 4,000 to defray the expenses of the worship’ 
of the idol, and mortgaged the property as security for the advance. In a suit to enforce 
the mortgage a decree was passed for the motgagec providing for tho realisation of the 
loan out of the profits of the mortgaged property. In a suit by the successor to set aside 
the decree, it Avas held that the debts having been contracted for legal necessity, the decree 
was binding upon the successor in office, and that decision was confirmed by tho Judicial 
Committee. The principle of that decision was applied by the Judicial Committee in the^ 
later case of Niladri Sahu v. 3Iahant Chaturbhvj Das {s). In that case the mahant of a 
math borrowed money at 2 per cent, per mensem mainly for tho purpose of constructing 
pakka buildings for the accommodation of wealthy devotees visiting the math and in part 


(j) Narayan v. Chintamin (1881) 5 Bom. 393; 

Collector of Thana v. Uari (1882) 6 Bom. 
546; Nallayappa v. Ambalavana (1904) 
27 Mad. 465. 

(k) Shree Shree Gopal Shreedhar Mahadeb v. 

Shdsheebhushan Sarkar (1933) 00 Cal. Ill 
142 I.O. 465, ('33) A.O. 109. 

(l) Vidya Varulhi v. Balusami (1921) 48 I. A, 

302, 44 Mad. 831, 65 I.C. 161, (’22) A. 
PC. 123; Deosthan v. liamdayal (1944) 
mu. 51. 

{rn) Palaniappa v. Deevasikamony (1917) 44 I.A. 
147, 40 Mad. 709, 39 I.C. 722, (’17) A. 
PC. 33 ; Gobinda Hamnuj Das ]lohanta v. 


Mohanta Ratnrharan Ramanuj Das (1936) 
63 Cal. 326 . Srimath Dairasikamani '. 
Periyanan Chelti (1936) 63 I.A. 261, 59 
Mad. 909, 38 Bom. L.R. 702, 162 I.C. 465, 
(•36) A.PC. 183. 

(1009) 36 Cal 1003, 36 I.A. 148, 165, 4 I.C. 
44. 

(1875) 2 I.A. 145, 14 Benf?. L.R. 450. 

(1876) 2 Cal. 341, 4 I.A. 62. 

(1369) 13M.I.A. 270. 

(1875) 2 I.A. 145, 151-152, 14 Beng. L.R. 
450 (raortRage]. 

(1926) 53 I.A. 253, 6 Tat. 139, 98 I.C'. 
576, (’26) A.PC. 112. 


1.415 
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for the ordinary exponsea of the worship. Afterwards ho mortgaged certain of the math 
properties at one per cent, per mensem in order to discharge the loan at two per cent, per 
mensem which was an accumulating burden upon the endowment. In a suit to enforce 
the mortgage it was lield that the mortgage was for legal necessity so as to bo within the 
power of the raahant, oven if the original loans were incurred recklessly and not for the 
lami.fit of the math, which, however, was not shown to be the case. In the course of the 
judgment their Lordships said : “ The importance of this case in its application to the 

pre.sent i onsists in thi.s, that it was the immediate not the remote cause, the causa cavsans 
of the borrowing wliich lias to be considered. The immediate cause of the borrowing was 
l.lie math’s need of money to carry on and pay for its services. The remote cause of the 
math’s need was duo to the profligate expenditure of the shebait. It would have been no 
an.swer to tlui creditor’s suit to say : Your money was only borrowed because the income 
of the math was spimt, by a profligate .shebait, and there was no money available to carry 
on the services of the math. So in the present ca.so. Even if the building scheme of 
the defendant had binm riickless, incon.si.stcnt. unsound, and liable to fail, which has not 
been proved, what drove him to borrow' thi.s money Rs. 2b, 000 on mortgage, to pay old 
debts, and .so bo ri'luwi'd of the oppre.s.sive burden which the exorhitant rate of interest at 
wliieh the 1 ‘ailu'r loans were made iinpo.si'd upon him ? It was the high rate of interest, 
whicli he w'as already hoiiml to pay, th;it was the necies.sar v and immediate cause of hi.s 
giving this mortgage, thougli the remote cau.so of it was the getting into debt by the 
building opi'ration. In their Lordships’ view the principle of the case above mentioned 
aj){)lied to tins eas(‘.” 


Tlioiigli a mabant lias agreed in a suit to the validity of an alienation made without 
legal neeessity, Ins Mic(‘e.s.sor is not hound by such agreement and it cannot prevent an 
investigation into llio original nature of the tran.saetion (/). 


(’eiistnieling |)akka hiiildings for the accommodation of visitors to a math is a legal 
necessity {it). So too is the rebnildings of a dining hall for feeding visitors (v). 

''For the hcncjtl of the — The phrase “benefit of the e.stato,” ns u.scd 

in file decisions with regard to the eircumstances justifying an alienation by the manager 
(or an infant heir or by the trust(‘e of a religious endowment, cannot be precisely defined 
but iiK'ludes the pre.scrvation of tlw' e.stato from extinction, it.s defence against hostile 
litigation, its proteetion from inundation, and .similar circumstances {w). See s. 243A, 
where thi.s subject is fully di.se ii.s.scd. 


415A. Burden of proof of necessity.— (7) Where an aliena- 
tion is niaclo of debutter property, the burden lies on the 
alit'iiee to prove cither tliat tliere was a legal necessity in fact, 
or that lie made proper and bom fide enquiries as to the ex- 
istence of siieli Ui'cessity and did all that was reasonable to satisfy 
himself as to the <L\istenee of such necessity. An order of 
(V)urt giving a trustee or sliebait leave to mortgage the trust 
property on tlie ground of necessity may be relied on by the 
mortgagee as pnma feme evidence of Ids having made due 
and proper enquii’ies as to the necessity. Such an order cannot 


(f) Mahanth liamdhan Puri v. Mst. Parbati 
Kuer (1937) 16 Pat. 476, 171 I.C. 457 
(’37) A.P. 519. 

Niladri Sahu v. Mahant Chaturbhuj Das 
(1926) 63 I. A. 253, 267, 6 Pat. 139. 98 
I.C. 576, (’26) A. PC. 112. 


(t) Vibhudapriya v. Lakshmindra (1927) 

I.A. 228, 60 Mad. 497, 101 I.C. 545 
(’27) A. PC. 131, 

(u») Palaniappa v. Deivasikatnony (1917) 44 I.A, 
147, 155, 40 Mad. 709, 718, 39 I.C. 722, 
(’17) A.PC.33. 
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be questioned on the ground of defect of procedure or 
incorrect exercise of jurisdiction [x). In fact, the rules 
as to burden of proof in the case of an alienee from a 
shebait or mohunt a, re the same as those which apply to the 
case of an alienee from the manager for an infant heir [y). 
Those rules are set forth in sections 182 and 244. The notes to 
section 243 may also be referred to as throwing further light 
on the subject. Where only a portion of the loan is proved to 
have been applied to purposes of necessity, the rule laid 
down in section 245 applies [z). 

(2) Where the validity of a permanent lease granted by a 
shebait comes in question a long time after the grant, so that 
it is not possible to ascertain what were the circumstances in 
which it was made, the Court should assume that the grant was 
made for necessity so as to be valid beyond the life of the 
grantor (a). 


416. Creditor’s suit for money lent for legal necessity.— 
(i) Where a shebait or mohunt contracts a debt for legal 
necessity, the creditor is entitled to a decree against him 
providing for the payment of the decretal amount out of the 
profits of the debutter property even if no charge was created 
on the property to secure the loan. After the death of the 
debtor, the creditor is entitled to a similar decree against 
his successor (5), 

(2) In a case where the loan was made for legal necessity, 
the proper decree to be passed in a creditor’s suit, whether 
the loan be secured or unsecured, and whether the suit is 
brought against the debtor or his successor, is one directing 
the defendant to pay the decretal amount within a fixed period, 
and directing further that if the amount is not paid within 
that period, a receiver shall be appointed to realise the rents 
and profits of the debutter property and the proceeds from 
offerings, etc., and after payment of all expenses connected with 
the institution and the performance of the ceremonies and 


(*) Pashupathinath Seal v. Pradyumnakimar 
Mallik (1936) 63 Cal. 454. 

(y) Konwar Doorganath v. Ramchunder (1876) 

2 Cal. 341, 351-852, 4 I.A. 52, 62-64; 
Mumgesam v. Manickavasaka (1917) 44 I. 
A. 98, 40 Mad. 402, 39 I.C. 659, (’17) A. 
PC. 6. 

(z) 2 Cal. 341, pp. 853-354, aupra. 

(a) Bam Magniram v. Kaaturbhai ( 1022) 49 I.A, 
64, 46 Bom. 481, 66 1,0. 162, (’22) A.PC. 


631 {lease impeached after 100 years], 
(ft) Shankar v. Venkappa (1885) 9 Bom. 422 ; 
Srimath Daivasikamani v. Noor Mahomed 
(1908) 41 Mad. 47 ; Lakshmindrathirtha v. 
Raghuvendra (1920) 43 Mad. 795, 59 I.C. 
287, (’20) A.M. 678 ; Sunderesan v. VUwa- 
nada (1922) 46 Mad. 703, 72 I.C. 103, (’22) 
A.M. 402 ; Vibhudapriya v. Lakshmindra 
(1927) 64 I.A. 228, 280 (argument of 
counsel), 50 Mad. 497, 101 I.C, 646, 
(’27) A.PC. 131. 


Ss. 

415A,416 
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Ss. festivals and a reasonable provision for the maintenance of 

416*418 1^]^^ sliebait or mohimt, the balance shall be applied in 
discharge of the plaintiff’s debt until such debt has been paid 
off (c). 


417. Decree against shebait or mohunt, when binding on 
successor. — It being competent to a shebait or mohunt to 
borrow money for necessary purposes, it follows that judgments 
obtained againit a shebait or mohunt in respect of debts so 
incurred are binding upon his successors who form a conti- 
nuing representation of the debutter or endowed property. 
But before applying the principle of res judicata to such judg- 
ments, the Court should be satisfied that the judgments relied 
upon were not obtained by fraud or collusion, and that the 
necessary and proper issues were raised, tried, and decided in 
the suits which led to them (d). If the decree is based on a 
compromise, the Courts should be satisfied that the compromise 
was entered into bona fide in the interest of the temple or 
math (e). See the Code of Civil Procedure, 1908, sec. 11, 
Expln. VI, 


418. Devolution of office of mohunt.— (i) The succession 
to the office of mohunt depends on the usage of each par- 
ticular math. As observed by their Lordships of the Privy 
Council, “ the only law as to mohunts and their office, functions 
and duties, is to be found in custom and practice, which is to be 
proved by testimony.” The custom that prevails in the 
majority of cases is that the mohunt nominates his successor 
by appointment during his lifetime or by will. Where there is 
no such custom, or where no nomination has been made, the 
usage of some institutions is to have a successor appointed by a 
system of election by all the mohunts of the sect in the neigh- 
bourhood. In some cases, the succession depends upon election 
by the disciples and followers of the math (/). Where a mohunt 
has the power to appoint his own successor, he cannot delegate 


(r) Vibhudapriya v. Lakshmindra (1927) 54 
I.A. 228, 60 Mad, 497, 101 I.C. 545, {'27) 
A. PC. 131 ; NiUidri Sahu v. Mahant 
Chaturbhui Das (192C) 53 I.A. 253, 8 
Pat. 139, 98 I.C. 576, (’26) A.PC. 112. 

(d) Prosunno Kumari v. Golab (1875) 14 Beng. 
L.K. 450, 2 I.A. 145. 

(^) Manikka v. Balagopala Krishna (1906) 29 
Mad. 553. 

(/) Geerdharee Doss v. Nundokissore Doss (1867) 
11 M.I.A, 405, 428 ; Genda Puri v. Chatar 
Puri (1887) 9 All. 1, 13 I.A. 100; Rama- 


lingam v. Vythilingam (1893) 16 Mad. 490^ 
20 I.A. 150 ; Ram Parkash Das v. An^nd 
Das (1916) 43 I.A. 73. 43 Cal. 707, 83 
I.C. 583, (‘16) A.PC. 256; Lahar Puri v. 
Puran Nalh(\<dn) 42 IJI. 115, 37 All. 298, 
29 I.C. 724, (’15) A.PC. 4 ; Bhagaban v. 
Ram Prapama (1895) 22 Cal. 843 [P.C.l ; 
Madho Das v. Kan.ta Das (1878) 1 All. 
539; Vidyapuma v. Vidyanidhi (1904) 
27 Mad. 435; Trimbakpuri v. Oangabai 
(1887) 11 Bom. 514; Bishambar Das ▼. 
Ust. Phulgari (1930) 11 Ub. 673. 181 
I.C. 621, (’80) A. L. 715. 
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or transfer that power to a mohunt of a neighbouring math Ss. 
or to any other person {g). 418, 419 

(2) Partition.~~T\\Q headship of a matli is not a matter 
of partition (h ) ; nor is the property of the math (?). 

In the case of a maurasi math, the senior chela succeeds ; a fortiin i in the absence 
of a valid nomination by the reigning Mohunt (j). 

Where the appointment of a successor is not made bona fuJrt in the interests of the 
math, but in furtherance of the interests of the appointor, the appointment is invalid {k). 

Similarly a collusive appointment is not valid {1). 

Where the head of a math designates his successor, but dies before the latter can be 
formally initiated, the appointment is nevertlieless valid (m). 

When the usage in a math consisting of several asthals has been to have only one 
mohunt, a separation of the oflice, it would seem, is improper, unless there are special 
circumstances justifying it (n). 


419. Devolution of office of shebait. — (1) The devolution 
of the office of shebait depends on the terms of the deed or will 
by which it is created. Where there is no provision in the 
deed or will as to the succession, tlie title to the property or to 
the management and control of the property as the case may be, 
follows the line of inheritance from the founder, in other words, 
it passes to iiis heirs (o), unless there has been some usage or 
course of dealing which points to a different mode of 
devolution (p), e.g., devolution on a single heir (q). This 
rule applies also wliere the right of nomination is given to a 
committee, but the committee has ceased to exist (r). But 
this rule camiot be applied so as to vest the shebaitship in 


(g) 

{h) 

(i) 

(;•) 

(U 

(0 

(m) 

(n) 

(o) 


Mahantfi Ramji v. LaUihu (1UU2) 7 i’ W N 

145. V ; . . 

Sethunuivtawamiar v. Merustcamiar (lOlJ 
45 I.A. 1, <J, 41 Mad. UDG, 305, 43 1 t 
803.(’17) A.l'C. 190, 

Gohiiula V. Riitn Chnran Das (1925) 52 Ca 
74b, 89 I.C. 804, (’25) A.C. 1107. 

(1925) 52 Cal. 748, 89 I.C. 804, (’25) A.C 
1107, supra. 

Ranmlingain v. Vythilingam (1893) 20 I.ii 
150, 10 Mad. 490 ; Nataraja v. Kailasam 
(1921) 48 I.A. 1, 44 Mad. 283, 57 I C 
564, (’21) A.PC. 84, 

Ram Rarkash Das v. AnaixA Das (1916) 4 
I.A. 73, 43 Cal. 707, 33 I.C. 583, (’16) A 
rC. 256. 

Krishnagiri v, ishridbar (1922) 46 Bom 655 
67 I.C. 129, (’22) A.13. 202. 

Ram Charan v. Gobinda (1929) 56 I A 
104, 56 Cal. 894, 114 I.C. 571, (’29) A.PC 

Ganesh Chunder Dhur v. TmI Beharv Dhu 
(1936) 63 I.A. 4 48, 38 Bom. L.K 12.50 
164 I.C 347, (’36) A.PC. 318; Bhabh 
lurim Den v. Asha Lata Deii (1943 
2 Cal. 137, 207 I.C. 377, (’43) A.PC. 89 
urendra Narayan Sarbhadhikari v 


ip) 


(Q) 

(r) 


Bholanuth Ray Ghaadhari (1944) 1 Cal. 


QosamiBri Girdfiariji v. Romanlalji {18d0) 17 
<.’al. 3, 16 I.A. 137 ; Jagndindra Nath v. 
Jlenianla (1905) 32 Cal. 129, 31 I.A. 203 ; 
Gnamsamhanda v. Vela (1900) 23 Mad. 
271, 27 I.A. 69 ; Janoki v. Qopal (1883) 
9 Cal. 766, 10 I.A. 32 ; Rajah Vxxrmah v. 
Ravi Viirmah (1876) 1 Mad. 235, 4 I.A. 
76 ; Rajah Muttu v. Perianayagum 
(1874) 1 I.A, 209 ; Mohan v. Madhsuddan 
(1910) 32 All. 461, 6 I.C. 77 ; Sheo Prasad 
V. Aya Ram (1907) 29 All. 663; (1918) 
45 I.A. 1, 41 Mad. 296, 43 I.C. 806, 
(’17) A.PC. 190, supra ; Sheoratan v. Ram 
Pargash (1896) 18 All. 227; Chandrika 
Bakksh Singh v. Bhola Singh (1938) 13 
Luck. 344, 168 I.C. 593, (’37) A.O. 373 ; 
GulaL Dass v. Manohar Dass (1938) 13 
Luck. 577, 171 I.C. 81, (’37) A.O. 490 ; 
Mst. Anuragi Kuer v. Paramanand 
Pathakiim) Pat. 171. 


Ayiswaryanandaji v. Sivaji (1926) 49 Mad 
116, 92 I.C. 928, (’26) A.M. 84. 

Dharam Narain v, Suraj Narain (1940) 
All. 81.5, 193 I.C. 697. (*4l) A.A.l. 
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S. 419 persons who, according to the usages of the worship, cannot 
perform the rites of the office (s). 

' The principle that a female heir takes only as limited owner applies to shebait interest 
also ( 1 ). 

(2) When the office has become vested by descent in 
more than one person, it is lawful for the parties interested 
to arrange among themselves for the due execution of the 
functions belonging to the office in turn or in some settled 
ord(‘r and sequence {u). If the parties do not agree, then, if the 
right to worship carries with it the right to receive offerings, 
any one of tliem may sue for a division of the right just 
as he may sue for ])artition of the joint family property, and to 
have periods fixed during which he may exercise the right. 
Such a right is “ property ’’ liable to partition, and the joint 
owners are entitled to perform the worship in turn (i;). But 
if the riglit to worship does not carry with it the right to receive 
offerings, a suit for a division of the right does not lie. In 
such a case tlie parties are bare managers or trustees, and the 
debutter projicrty must be managed by them jointly (w). But 
a civil court is competent to entertain a suit the object of which 
is to have a scheme framed for the administration of a 
private Di^butter. If the deity is interested in the result of 
the suit the deity will be made a party and, in cases in which 
the interests of the Sheliaits are adverse to those of tlie deity, 
it will have to bo represented by a disinterested person ; but if 
the only dispute relates to the right of management and the 
deity's interests will not be affected by the adjustment of the 
individual rights of the shebaits the deity is not a necessary 
])arty (;r). A worshipper has no unqualified right to sue for a 
declaration that certain ])roperty is debutter property of the 
idol ; if the shebait is negligent or alienates the property in 
breach of trust cither a prospective shebait or a member of 
the family (in case of a family endowment) may maintain 
the suit (y). One of two shebaits cannot sue for his half 

(«) Mohan Lalji v. <!ordhan 3r» All. charam v. Pranshankar (1882) 6 Bom. 298 ; 

283, 40 I.A. 07, 10 I.C. 337. Limba v. HatM (1889) 13 Bom. 548 ; 

Mst. Anuragi Kner v. Parmanand Pathak TriTwtaifc v. LaiaAman (1896) 20 Bom. 495 ; 

(1930) Pat. 171. Sethuramaswamiar v. Mernswamiar (1911) 

liamaudthim v. Murngappa (1906) 29 Mad. 34 Mad. 470, 4 I.C. 76. 

283. 33 I.A. 120; Meenakshi v. iSoim- (mi) Sri Raman v. Sri Gopal {\SQ7) IQ AW. i28. 
«i(ndaram (1921) 44 Mad. 205, 59 I.C. 464, j (i) Bimal Krishna Gosh Jnanendra Krishna 
(•21) A.M. 388. GwA (1937) 2 Cal. 105, 172 I.C. 181, (’37) 

(p) Mina V. Neerunjun (1874) 14 Bene. L.B. A.C. 338. 

166, approved In Pramatha Xath v. Pradg- (y) Sashi Kumari Devi v. Dhirendra Kishore 
Mwna Aumar (1925) 62 I.A. 245. 52 Cal. Roy (1941) 1 Cal. 809, 196 I.C. 241 

809, 87 I.C. 805, (*25) A.PC. 139; Man- r41) A.C. 248. 
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share of the royalty due to the deity under a lease ( 2 :). If the 
parties are members of a joint family governed by the Mitak- 
shara law, the senior male member is entitled to manage the 
property ; the other members are not entitled to demand the 
exercise of the right by rotation (n). 

Tho founder himself may appoint joint shebaits (6). In Pmmatfuh Nath v. 
Pmdyavmna (c), tho question arose whether one of throe brothers, who was entitled 
under an arrangement between themselves to his annual turn of worship, had tho right 
to remove the idol to his own house during his turn of worship. Tho J udieial Committee 
held that the idol could not bo regarded as a more chattel, and that tho will of the idol 
as to its location must be respected, and the suit was remanded in order that the idol 
might appear by a disinterested next friend to be appointed by the Court. 

(3) Nomination by will. — There is a conflict of decisions 
as to whether a shebait can nominate his successor by will. It 
has been held by the High Court of Calcutta that he cannot, 
unless there be a usage justifying a nomination by will (d). On 
the other hand it has been held by the High Court of Bombay, 
that a valid devise may be made of the office of shebait, provided 
the devisee is a person standing in the line of succession, and is 
not disqualified by personal unfitness (e). The High Court of 
Allahabad has taken much the same view as the Calcutta 
High Court (/). However that may be, it is clear that where 
a person is appointed shebait with a power of appointing his 
successor, he may nominate his successor by an act inter vivos 
or by will. If he dies without exercising the power, the office 
reverts to the founder or his heirs (g). It is not competent 
for a shebait by his own act to alter the line of succession to 
the office of the Shebait. But if he makes a fresh grant to the 
existing endowment making a new line of shebaits an essential 
condition to the grant, the grant may be rejected on behalf 
of the deity but if it is accepted it must be accepted subject 
to the condition (h). 

420. Transfer of right of management.— (i) Sale.—k sale 
by a shebait or mohunt of his right to manage debutter 
property is void, even though the transfer may be coupled 


Ss. 

419,420 


( 2 ) Barabani Coal Concern Ltd. v. Gokufananda 
Mohan Thakur (1934) 61 I.A. 35, 61 Cal. 
313, 147 I.C. 884, (’34) A, PC. 77. 

(q) Thandamroya v, Shunmngam (1909) 32 Mad. 
107, 2 I.C. 341. 

(b) Asita Mohan v. Nirode iWoAan (1920) 47 I.A. 

140, 24 C.W.N. 794, (*20) A. PC. 129. 

(£>) (1925) 62 I.A, 245, 52 Cal. 809, 87 I.C. 305, 
(’25) A.PC. 139. 

{d) Rajeshwar v. Oopeshwar (1908) 35 Cal, 220, 
ifi) Maneharam v. Pranshankar (1882) 6 Bom, 
298. 


(/) Chandranath v. Jadabendra (1906) 28 AH. 
689 ; Goswami P^iran Lalji v. jRas Bihari 
Lai (1922) 44 All. 590, 67 I. C. 328, (’22) 
A.A. 285. 

ig) Annasami v. Ran.akrishna (1901) 24 Mad. 
219; Ranjit Sirigh v, Jagannath (1886) 
12 Cal. 375 ; Jagannath v. Ranjit Singh 
(1898) 25 Cal. 354 ; Raiha Nath Maker ji 
V. Shaktipada Maker ji (1936) 58 All. 1053, 
164 I.C. 595, (’36) A.A. 624. 

(h) Nirmal Kumar Banerji v. Jyoti Prasad: 
fianerji (1941) 2 Cal. 128, 197 I.C. 763, 
(•42)A.C.99. 
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S, 420 with an obligation to manage the property in conformity with 
the trust attached thereto (i). Nor can the right be sold in 
execution of a decree against him (j). Even if a custom be 
proved which sanctions tlie sale of such a right, the Courts 
should refuse to recognize it, as being against public policy, 
especially \dicre the sale is made to a stranger for the pecuniary 
benefit of the vendor. In Rajah Vurmah v. Ravi Vurmah (A;), 
which was a case of a sale by the [Trailers (managers) of a certain 
pagoda of their right to manage the pagoda, the Judicial Com- 
mittee said ; Tlieir Lordsliips are of opinion that no custom 
which can qualify the general principle of law has been 
established in this case ; and they desire to add that if the custom 
set up was one to sanction not merely the transfer of a trustee- 
ship, but as in chis case the sale of a trusteeship for the 
pecuniary advantage of the trustee, they would be disposed 
to hold that that circumstance alone would justify a decision 
that the custom was bad in law.” 

(^) Gift. — It was held in Bombay that it is competent to 
the shebait to renounce his right of management and transfer 
it to a person standing in the lino of succession, provided the 
transferee is not disqualified by personal unfitness (1). The 
correctness of tliis decision has been very much doubted. 
Where there are several joint shebaits, they may renounce 
their right in favour of any one of them, provided the arrange- 
ment is for the benefit of the endowment (m). The transfer 
of a shebait right or of the idol with the endowed property is 
invalid in law (n). A gift of the right of management made 
to a siramjer is not valid, unless it is sanctioned by custom (o). 
A bona fide compromise l)y the plaintiff in a suit for the office 
of shebait relinquishing the claim in favour of the person in 
possession of the office who would be entitled to it after the 
plaintiff, is valid (/>). 

As to transfer of right to rocoivo offerings, so© not© to s. 422. 

Removal of image from one temple to another. — The manager of a public temple has 
no right to remove the imago from the toraplo, in which it is installed and instal it in 

(i) Raja Vurmah v. Ravi Vurmah {1S7Q) 1 Mad. i 298, 800. 

235, 4 I.A. 76 ; Onanasambanda v. Velu (m) ^irad v. Shibdas (1009) 36 Cal. 976, 3 I. C. 

(1900) 23 Mad. 271, 27 I.A. 69 ; Kuppa v. 76 Narayanav, Ranga{m2) 15 Mad. 183. 

Doratami (1882) 6 Mad. 76; Gobinda (n) Sure7idra Narayan Sarbadhikari v. Bhola 

Ramanuj Das Mohanta v. Mohanta Ram- Nath Ray Chaudhuri (1944) 1 Cal. 189. 

charan Ramanuj Das (1036) 63 Cal. 320. (o) Rajaram v. Qanesh (1899) 23 Bom. 131 ; 

(}) Durga v. Chanehal (1882) 4 All. 81 ; Qanesh Vkoor Doss v. Chunder (1865) 8 W. E. 152. 

V. SAonitflr (1883) 10 Bom. 396. (p) Srimathi Sabitri Thakurain v. Mrs. Savi 

(*) (1876) 1 Mad. 236, 4 I.A. 76. 84-86. (1938) 12 Pat. 859, 145 I.C. 1, (’33) A.P. 

(0 Mancharam v. Pranshankar (1882) 6 Bom. 306. 
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n new building especially when the removal is objected to by a majority of the 
worshippers (q). 

421. Rights of Founder.~-(i) According to ti Hindu 
law, when the worship of an idol has been founded, the shebait- 
ship is held to be vested in the founder and liis lieirs, unless — 


(a) he has disposed of it otherwise ; or 

(b) there has been some usage oi: course of dealing which 
points to a different mode of devolution (r) [s. 419]. 

This principle applies to private as well as public trusts (s). 
The founder may appoint another person to manage 
the trust on liis behalf and when he does so he can supervise 
his actions and remove him if he misbehaves. But where 
the founder hands over all his rights to another and divests 
Iiimself of every vestige of interest in the matter , he cannot sub- 
sequently sue for being restored to the right of management (t). 


(2) The ruling in Tagore v. Tagore (u), that all estates 
of inheritance created by gift or will, so far as they are 
inconsistent with the general law of inheritance, are void as 
such, and that by Hindu law no person can succeed thereunder 
as heir to estates described in terms which English law would 
designate estates tail, is applicable to an hereditary office and 
endowment as well as to other immoveable property. A 
Hindu, therefore, cannot by gift or will direct that the office 
ot shebait shall be held by his sons, grandsons and their male 
descendants in perpetuity (v). The right to the office of shebait 
is subject to the rules in ss. 372, 382 and 392 (w) above. These 
rules do not apply to the Dharmakarthaship of a temple which is 
not a species of property and unlike shebait-ship and therefore, 
where the founder provided that the office of trusteeship should 
be held by his descendants both in the male and the female 
line, it was held that the provision is valid (x). 


( 2 ) 

<0 


(0 


Hari v, Antaji (1920) 44 Bom. 466, 56 I C 
459, (’20) A. B. 67, 

Gosami Sri Girdhariji v. Romanlalji (1890) i; 

3, 16 I. A. 137 ; Jagadindra Nath v 
HermrUa (1905) 82 Cal. 129, 81 1. A. 203 
Mohan Lalji v. Madhsudan (1910) 32 All 
^ ’ Kalihrishna v. Makhan la, 
(1923y 60 Cal. 233, 72 I.C. 686, (’23) A C 
Prasad v. Aya Ram (1907) 2£ 
All. 663 ; Mst. Anuraji Kuer v. Parma 
nand Pathak (1939) Pat. 171. 

Prakkash Chandra Nag v. Subodh Chandra 
Nag (1937) 1 Cal. 575, 170 I.C. 290, (’37] 
A.C, 67. 


Gangaram v. Dooboo 
A.N.223. 


(1936) Nag. Ill, (’36) 


(tt) (1872) I. A. Supp. 47, 9 Bcng. L. 11. 377. 

(v) Gnanasambanda v. Vela (1899) 27 I. A. 69, 

23 Mad. 271 : Gopal Chunder v. Kartick 
Chunder (1902) 29 Cal. 716 fP.C.l ; Chandra 
Chur Dev v. Vibhuti Bhushan Deva (19441 
23 Pat. 763. 

(w) Manohar Mukherji v. Bhupendranath Muk-^ 

herji (1933) 60 Cal. 452, 141 I.C. 544, 
(’32) A.C. 791 ; Kandarpa Mohan Goswami 
V. Akshayachandra Basu (1934) 61 Cal 
106. 160 I.C. 179, (’34) A.C. 379 ; Ganefh 
Chunder Dhur v. Lai Behari Dhur 63 
I.A. 448, 88 Bom. L.R. 1260, 163 I C 
347, (’36) A.PC. 318. ’ ' 

(a:) Manathunainath Desikar v. Gopala Chetiivar 
<fc Ors. (1943) Mad. 868, (’44) A.M. 1. 


Sa. 

420 , 421 
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Ss. Afl to the appointment as shebait of a person born after the death of the founder, 

421 422 notes to 8. 372, “ Exceptions to the rule. ’ 

(^3) Wliere the founder has prescribed a line of succession 
of the office of shebait, but the succession to the office has 
entirely failed, the right of management reverts to the founder 
and his heirs {y). But tlie founder is not entitled to alter the 
line of succession or to interfere in the management, unless he 
has, by the deed of endowment, reserved the right to do so ( 2 :). 

{4) Once ^a grant is made for religious purposes, it 
becomes irrevocable (a). The beneficial ownership cannot under 
any circumstances revert to the founder or his heirs. If the 
objects of the endowment are not carried out, the founder or his 
heirs may bring a suit to have the funds applied to their lawful 
])urposcs, l)ut they cannot resume the grant (6). If the trust 
fails for want of objects, they may move the Court to apply the 
funds n/-prc.s, that is to say, to other objects as nearly as may 
b(' of a similar character (c). 

Whoro tlioro has been no permanent endowment but only a temporary arrangement 
ibnot ii'rovooiible (<n. 

The person providing tlio original endowment is the founder. But persons who 
subsequentr to the foundation, furnish additional contributions, do not thereby become 
founders ; their benefaction is regarded as merely an accretion to an existing founda- 
tion (e). 

See the Code of Civil Procedure, 1908, ss. 92 and 93. 


422. Offerings. — Cfferings made to an idol belong to 
the idol as much as land dedicated to an idol, and not to the 
officiating priest, unless there be a custom or an express 
declaration by the founder to the contrary. Such offerings 
are intended to contribute to the maintenance of the shrine 
with all its rites, ceremonies and charities, and not to become 
the. personal property of the priest (/). But there may be 


(]/) 


(0 


Jai liansi v. Chattar (1870) 6 BciiK, L. 11. 
181 ; Ilori Dasi v. Secretary of State (1880) 
5 Cal. 228 ; Sheoralan v. Ram Pargash 
(1800) 18 All, 227; Jagannath v. Runjit 
Singh (1808) 25 C.al. 354; Gopal Chunder 
V. Kartrirh Chunder (1002) 20 Cal. 716; 
Sheo Prasad v. Aya Ram (1907) 20 All 
603 ; Chalnrbhuj Singh v. Snrada Charah 
Quha (1932) 11 Pat. 701, 141 l.C. 15" 
(’33) A.P. 6; Radhanath Miikerji i 
Shakthipatha Makerji (1930) 68 All. 1053, 
104 l.C. 695, (’36) A. A. 624 ; Chandnka 
Baksh Singh v. Bhola Singh (1938) 13 
Luck. 344, 108 l.C. 593, (’37) A.O. 373 ; 
Oalabdoss v. Manohar Dass (1938) 13 
Luck. 577, 171 l.C. 81, (’37) A.O. 490; 
Chandra Choor Dev v, Vibhuti Bhushan 
Deva (1944) 23 Pat. 763. 

Gaurikumari v. Ramanmoyi (1923) 60 Cal. 
197, 70 l.C. 175, (’23) A.C. 30 ; Tcertarwppa 
V. Soonderarajien (1851) Mad. 8.D.A. 
p. 67 ; Brindaban v. Sri Oodamji (1937) 
All. 555, 165 10. 217, (’37) A. A. 39i. 


! («) Juggnl Mokini v. Sokheemoney (1^71) 14 M.I. 
i A. 289, 302. 

! (b) Ram Narayan v. Ramoon{lB7i) 23 W.R. 76 ; 

Mohesh Chunder v. Koylash Chunder (1S69) 

1 11 W.R. 443. 

(c) Mayor Lyons v. Adv.-Gen. of Bengal (1876) 
26 W.R. 1. 

(1932) 11 Pat. 701, 141 T.C. 157, ('33> 
A.P. 0, supra. 

(e) Appasami v. Xagappa (1884) 7 Mad. - , , 
j Annasami v. Ramakrishna (1901) 24 Mad. 

219 ; Gosami Sri Girdhariji v. Romanlalji 
I (1889) 16 I.A. 137, 147, 17 Cal. 8, 23 ; 

Ananda Chandra v. Braja Lai (1923) 60 
Cal. 292, 301-302, 74 l.C. 793, (’23) A.C. 
142. 

(/) Manohar v. Lakshmiram ( 1888) 12 Bom. 247, 
265, afld. In Chotalal v. Manohar (1900) 24 
I Bom. 50, 26 I. A. 199 ; Girijanund v. Sai- 

lajanund (1896) 23 Cal. 645 ; Skibmoureo 
1 v. Mothooranath (1869) 13 M.I.A. 270, 

273 fas to rents). 
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cases in which the offerings, though made to the idols 
are received by certain persons and when they are so received 
independently of any obligation to render services they are 
alienable and attachable (g). 

The right to receive offerings from pilgrims resorting to a temple or shrines 
inalienable (h). 

423. Removal of shebaits and mohunts -Scheme for 
management.— The Courts have jurisdiction to deal with 
the managers of public Hindu temples, and, if necessary 
for the good of the religious endowment, to remove them 
from their position as managers (t). The Court may also 
remove a shebait of a private endowment for misconduct and 
direct him to render accounts for a certain period in its discre- 
tion. Though ordinarily all the shebaits must join in a suit on 
behalf of the idol when the suit is for the removal of a shebait 
for misconduct, this rule need not be followed. Such a suit 
by one of the shebaits is maintainable (j). It is sufficient ground 
for removing a shebait from his office that in the exercise of 
his duties he has placed himself in a position, in which the 
Court thinks that he can no longer faithfully discharge the 
obligations of the office {k). A member of the interested 
community may sue in a representative capacity for rendition 
of accounts of the profits collected by the shebait but is not 
entitled to call upon the defendant to hand over the funds of 
the temple except on proof of gross mismanagement or mis- 
applications of the funds (1). But a mere mistake on the part 
of the manager as to his true legal position or a mere laxity of 
management on his part not accompanied by any fraud or 
dishonest misappropriation, does not of necessity afford a 
ground for removing him from his post of manager, and entrust- 
ing it to new hands. In such a case, the Court may appoint 
a committee to supervise and control him, and, if necessary, 
frame a scheme for the management of the temple. It does 
not make any difference that the office is a hereditary office (m). 


ig) 2^and Kumar Datt Ganesh Das (1936) 
58 All. 457, 169 I.C. 812, ('36) A.A. 131. 

(h) Puncha v. Bindeswari (1916) 43 Cal. 28, 28 

I.C. 675, (*16) A.C. 269. 

(i) Chintaman, v. Dhondo (1891) 16 Bom. 612 ; 

Ram Parkash Das v. Anand Das (1916) 
43 I.A. 73, 43 Cal. 707, 33 I.C. 583, 
(’16) A.PC. 256 ; Srinivasa v. Evalappa 
(1922) 49 I.A. 237, 253-254, 45 Mad. 
565, 583-585, 68 I.C. 1, (’22) A.PC. 325 
[concocting of accounts!. 

(j) Nirmal Kumar Banerji v. Jyoti Prasad 

Banerii (1941) 2 Cal. 128, 197 I.C. 763, 
(’42) A.C. 90. 

<*) Peary Mohan v. Momhar (1921) 48 I.A. 
258, 48 Cal. 1019, 62 I.C. 76, (’22) A.PC. 


235. 

(l) Phuftibai V. Shri Deo Mandir (1942) Xa;?. 

6.55, 202 I.C. 185, (’42). A. X. 105. 

(m) Annaji v. Narayan (1897) 21 Bom. 556; 

Damodar v. Bhogilal (1898) 22 Bom. 493 ; 
Tiruvmgadath v. Srinivasa (1899) 22 
Mad. 361 ; Manohar v. Lakhmiram (1888) 
12 Bom. 247, affd. in Chotalal v. Manohar 
(1900) 24 Bom. 50, 26 I.A, 199; Prayag 
Dass V. Tirumala (1907) 30 Mad. 138, 34 
I.A. 78, in app. from 28 Mad. 319 ; Thac- 
kersey v. Hurbhum (1884) 8 Bom. 432; 
Sivashankara v. Vadagiri (1890) 13 Mad. 
6; Xelliappa v. Puntiaivonow (1927) 50 
Mad. 567, 101 I.C. 420 (*27) A.M. 614 


St. 

422,423 
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I, Aa to the framing of a scheme, eee the Code of Civil Procedure, as. 92 and 93. No 

424 flcheme can bo framed under those sections in the case of a private endowment (»). 

Where a person claiming a.s hia own what is really a public charity appoints a 
trustee to manage the property, the appointment is invalid (o). 

424. Distinction between public and private endowments.— 
(1) Eeligious endowments are either public or private. In a 
public endowment the dedication is for the use or benefit of the 
public. When property is set apart for the worship of a family 
god in whicli the public are not interested, the endowment is 
a private one (p). Where the main purpose of the endowment 
was the puja of a deity established by the settlor in a house, and 
tlie surplus income was directed to be utilised for feeding the 
poor and helping the students, it was held the trust was a private 
trust and that all the trustees must join in its execution {q). 
The distinction between public and private endowments is 
important, for it has been held by the Judicial Committee that, 
where a temple is a public temple, the dedication may be such 
that the family itself could not put an end to it, but in the case 
of property dedicated to a fomily idol, the consensus of the 
whole family might give the property another direction (r). 
This is regarded as one test to determine whether the endow- 
ment is private or public (.s). It has accordingly been held 
that where the heirs of the founder are unable to carry on the 
worship of the family idol out of the income of the endow- 
ment, they may transfer the idol and its property to another 
family for the purpose of carrying on the worship. Such a 
transfer, if made without consideration and for the benefit of 
the idol, is valid and binding on the heirs of the transferors {t). 
In other respects, however, there is no distinction between 
the two kinds of endowments. Thus property dedicated 
to tlie services of a family idol cannot be alienated except 
for unavoidable necessity, nor can it be taken in execution 
of a personal decree against the shebait {u) [s. 415]. 

(2) In Komvar Doorganath v. Ram Chunder (v), their 
Lordships of the Privy Council observed : “ Where the temple 

is a public temple, the dedication may be such that the family 
itself could not put an end to it but in the case of a family 

(n) ilopal Lai . Vuma Chandra Basnk (\\i22) , 60 Cal. 538, 144 I.C. 894, (’33) A.C. 619. 

49 r.A. 100, 49 Cal. 459, 67 I.C. 561, (’22) (r) Konwar Doorganath v. Ram Chunder (1876) 

A rc. 253. ; 2 Cal. 841, 347, 4 1. A. 62, 58. 

(o) Vaidyaiiatha v. Swaminatha (1924) 51 I A. i (s) Ram Prasad v. Ram Krishna Prasad (1932) 

282, 47 Mad. 884, 82 I.C. 804, (’24) A.l’C. ; 11 Pat. 594, 138 I.C. 331, (’32) A.P. 177. 

221. I (t) Khetter Chunder v. Hari Das (1890) 17 Cal. 

(p) Jugalkishore Lakshmandas (W39)2‘^}ioin. 567. 

659. I (?i) Rupa v. firiiftnaji (1885) 9 Bom. 169. 

(q) P asad Das Pal v. Jagannath Pal (1933) I (») (1877) 2 Cal. 341, 4 I. A. 52, 58. 
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idol, the consensus of the whole family might give the estate 
another direction.” This dictum was followed in a Calcutta 424-426 

case where it was held that properties dedicated to a family 

idol may be converted into secular property by the consensus of 
the family and that in that particular case the properties had 
been so converted with common consent. The correctness of 
this decision has been doubted in subsequent cases, and it 
has been said that even if the consent oi the family could 
effect such a diversion, it must be the consent of all members 
of the family, both males and females, as they are all interested 
in the worship of the idol (a;). 

The Religious Endowments Act, 1863. — Tho Religious Endowments Act, 1863, does 
not apply to private endowments (y). As to the history of the Act and the cases to 
which it applies, see Mulla’s Code of Civil Procedure, notes to s. 92. See also Prannath 
Sarasvati’s Tagore Lectures on the Hindu Law of Endowments. 

As to tho tests for determining whether a temple is a public or a private charity, see 
the cases in foot-note (z). Whore there was a complete dedication, the temple being 
built in a place removed from the residential house of the testator and the public having 
free access, it was held that tho temple was a public temple and the exist ence of a samadhi 
in memory of religious persons is not inconsistent with this conclusion (a). In a case 
where tho members of the family treated tho temples as a family property, dividing 
profits (offerings or rents), excluding tho public from worship at the time of marriages 
and other ceremonies in their homo erecting samadhis in honour of the dead, it was held 
that the more fact the public are not turned away ordinarily from tho temple worship 
in the temple does not show that it was a public temple (6). 

Though maths as a rule arc public endowments, a math may be a private 
institution (c). 

425. Eight of worship. — Where a temple is established 
for the worship of members of a particular sect, persons 
belonging to other sects are not entitled to worship in the 
temple {d). 

Fees for admission to the sanctuary of a temple. — Rules prohibiting, except upon 
payment of fixed fees, entry into the inner sanctuary of a temple, are illegal (e). 


426. Limitation . — {!) Unauthorized alienation by shebait 
and mokunt . — Where the head of a math grants a permanent 
lease of math property or sells it without legal necessity, or 


(w) Gobinda Kumar v. Debendra Kumar (1907) 
12 C.W.N. 98. 

(z) Qopal V. Ttadha (1925) 41 Cal. L.J. 396, 426, 
88 I.C. 616, (’25) A.O. 996 ; Chandi Charan 
V. Dulal Chandra (1927) 64 Cal. 30, 98 
I.C. 684, (’26) A.C, 1083. 

(y) Protap Chandra v. Brojonath (1892) 19 CaJ. 

275. 

(z) Puramya v. Poonaehi (1921) 40 Mad. L.J. 

289, 62 I.C. 655; Parmanand v, Nihal 
Chand (1938) 65 I.A. 252, 1938 Lah. 453, 
40 Bom. L.R. 907, 176 I.C. 459, (’88) 
A.PC. 195. 


(o) Premo v. Shea Nath Pande (1933) 8 Luck. 

266, 140 I.C. 896, (’33) A.O. 22. 

(6) Babu Bhagwan Din v. Qir Ear Samp (1940) 
15 Lxick. 1, 185 I.C. 305, 67 I.C. 1, (’40) 
A.PC. 7. 

(c) Sathappayyar v. Periasami (1891) 14 Mad. 1. 

(d) Sankaralinga v. Rajesioara (1908) 31 Mad. 

236, 35 I.A. 176. 

(«) Asharam v. Manager of Dakore Temple Com' 
mittee (1920) 44 Bom. 150, 55 I.C. 966, 
(’20) A.B. 153. 


17 
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S. 426 where the math property is sold in execution of a decree passed 
against him for a debt not contracted for a legal necessity, 
the question arises as to the period of limitation for a suit 
by his successor for possession of the property. Difficulties 
frequently arose as regards this question, and the Indian 
Limitation Act, 1908, was amended by Act 1 of 1928 to meet 
those difficulties. This was done by inserting a new paragraph 
in sec. 10 of the Act of 1908, and four new articles hi Schedule 
I to the Act, namely, 1,‘14A, 48B, 1.34B and K14C. The Act of 
1928 came into force on the 1st January, 1929. As this Act 
can apply only lo transfers made on or after the 1st January, 1929, 
it will be convenient first to state the law applicable to transfers 
made before that date, and then to set out the amendments 
made by that Act. 


As regards transfers made before the 1st January, 1928, the 
law as gathered from the cases appears to be as follows : — 

(a) Law before Amendment . — Where the head of a math 
grants a permanent lease of math lands without legal 
necessity, the period of limitation for a suit by his 
successor for possession of the land is 12 years as 
provided by art. 144 of Schedule I to the Indian 
Limitatioir Act, 1908, the starting point of limitation 
being the date of the death of the grantor. The reason 
is that the head of a math is entitled to grant a 
lease fluring the period of his life, and there can 


therefore be no adverse possession until his death (/). 
If the lessee’s possession is consented to by his 
successor, the consent is referable to a new 
tenancy created by him, and the starting point 
of limitation for a suit for possession by his 
successor is again the date of his death (g). But a 
gumastha who was not specially authorised to do so 
by the proprietor has no right to start a new tenancy 
by recognition of the lessee or by acceptance of rent. 
His conduct cannot estop the proprietor from challeng- 
ing theienancy (h). 


(/) Sriimth Vaivasikamani v. Venyanan i hetti 
(1930) 63 I. A. 261, 59 Mail. 809, 38 Ikmi 
L.R. 702, 162 J.C. 465, (’36) A. VC. 183. 
(g) Vuiya Vanithix, Balusmii (1921) 48 I. A. 
302, 44 Mnd. 831, 65 I.C. 101, (’22) A. 
I’f’. 123, reversing Balasirami v. VenHata- 
su'dvvj (1917) 40 Mad. 745, 40 I. V. 531, 
(’IS) A.M. 984 ; Abdur Rahim v. Sarayan 


Das (1923) 50 I.A. 84, 60 Cal. 329, 71 
I.C. 646, (’23) A.l’C. 44 (last mutawali 
In possmion within 12 years of suit- 
held suit by successor not barred]: 
Deoslhan v. Ramdayal{lQU) Nag. 51. 

(A) Mahanlh Biseshuar Dass v. Sashinath Jha 
(1943) 22 Pat. 133, 208 I.C. 129, (*43) 
A.P.289. 
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(6) Where debutter lands have been sold in execution of a 
decree against a shebait or a mohunt for a debt not 
contracted for a legal necessity, the period of limita- 
tion for a suit for possession by his successor is 12 
years from the date of the sale under art. 144 (t). 

(c) Where there has been a private sale by a shebait or a 
mohunt of debutter lands without legal necessity the 
balance of opinion is in favour of the view that the 
period of limitation is 12 years from the date of the sale 
under art. 144, and not the date of the vendor’s death 
as in the case of a lease ( j). Where lands belonging 
to a math have passed under an assignment of the 
math and all its properties, the transaction is void 
and the cause of action to recover the property 
arises from the date of the transaction (k). But 
where the mohunt sells an item of property belonging 
to the math, the cause of action accrues to the 
successor only at his death as the transaction is 
only a voidable transaction (Z). 

The endowments of a Hindu math are not ‘‘conveyed in trust,” nor is the head 
of the math a ” trustee ” with regard to them, save as to specific property proved to have 
been vested in him for a specific object. Consequently art. 134 of Sch. I of the Indian 
Limitation Act, 1908, which contains the expressions above quoted, does not apply 
where tlie head of a math has granted a permanent lease of part of its property not 
proved to be vested in him subject to a specific trust (m). 

{2) Amendments. — Before the Indian Limitation (Amend- 
ment) Act 1 of 1929 neither a shebait nor a mohunt was 
regarded as a trustee of the debutter property. By that Act, 
sec. 10 of the Indian Limitation Act, 1908, was amended, and 
the following paragraph was inserted in it 

‘'For the purposes of this section any property comprised 
in a Hindu, Muhammadan or Buddhist religious or charitable 


(i) Subbaiya v. Mahammad (1923) 50 I.A. 295, 

40 Mad, 751, 74 I.C, 492, ('23) A.PC. 
175 [sale in execution of decree against 
manager of a chattram — suit brought more 
than 12 years after date of sale — held suit 
by successor barred], 

(j) Qnanasambanda v. Vein (1900) 23 Mad. 271, 

27 I.A, 69 [sale by shebait— purchaser in 
possession for upwards of 12 years from 
date of sale — held suit barred] ; Damodar 
Das V. Adhikari Lakhan Das (1910) 
37 I,C. 147, 37 Cal. 885, 7 I.C. 240, and 
Ishwar Shy am Ram Kanai ( 1 91 1 ) 38 1. A . 
76, 38 Cal. 626, 10 I.O. 683 [transfer by 
senior chela to junior chela by way of 
compromise — suit by successor of senior 
chela more than 12 years after date of 
transfer— held suit barred] ; ChUar Maly. 
Panchu Lai (1926) 48 All, 848, 93 I.O. 6.')2, 
(*26) A.A. 392 [sale]; Lai Chand y. 


Ramrup Gir (1926) 53 I.A. 24, 5 Pat. 812, 
93 I.C. 280, (’26) A.PC. 9 [sale by mahant- 
purchaser in possession for 26 years — ^held 
suit barred] ; Raja Manindra v. Sarat 
Chandra (1926) 30 C.W.N. 740, 95 I.C. 
644, (’26) A.C. 913; Badri Narayan v, 
Mahant KaUash Gir (1926) 5 Pat. 841, 93 
I. C. 303, (’26) A. P. 239 ; Naurangi v. 
Mahant Ram Charan (1930) 9 Pat, 885, 
127 I.C. 817, (’30) A.P. 465. 
ik) Ram Charan Das v. Naurangi Lai (1983) 12 
Pat. 251, 60 I.A. 124, 142 I. O. 214, (’33) 
A.PC. 76. 

(1) Mahadeo Prasad Singh v. Karia Bharti ( 1935) 
67 All. 39, 62 I.A. 47, 163 I.C. 1100. 
(’35) A.PC. 44. 

(m) Vidya Varuthi v. Balusami (1921) 48 I.A. 
302, 815, 319, 44 Mad. 831, 65 I.C. 161. 
(’22) A.PC. 123. 
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S. 426 endowment shall be deemed to be property vested in trust for 
a specific purpose, and the manager of any such property shall 
be deemed to be the trustee thereof.’' 

By the same Act the following new articles were inserted 
in Schedule I to the Act of 1908 : — 


Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

134 A. Suit to spt aside a transfer of immove- 
able property compri.sed in a Hindu, Mu- 
hammadan or Buddhist religious or chari- 
tablo endowment, made by a manager 
thereof for a valuable consideration. 

Twelve 

years. 

When the transfer be- 
comes known to the 
plaintiff. 

4HB. Liko suit to sot aside a sale of moveable 
property. 

Throo 

years. 

When the sale becomes 
known to the plaintiff. 

134B. Suit by the manager of a Hindu, 
Muhammadan or Buddhist religious or 
charitable endowment to recover possession 
of immoveable property comprised in the 
endowment which has been transferred by 
a previous manager for a valuable consi- 
d(‘ration. 

Twelve 

years. 

The death, resignation or 
removal of the transferor. 

134C. Liko suit to recover possession of 
moveable property which has been sold by a 
previous manager. 

Twelve 

years. 

The death, resignation or 
removal of the seller 


Note. — Arts. 134 A and 48B apply to .suits by persons interested in the endowment. 
Arts. 134B and 1340 apply to suits by the successor in office of the transferor 
or seller. 


Art. 134-B, Limitation Act, applie.s to suits to set aside a lease of property 
comprised under a religious endowment, and where more than 12 years elapse 
the lease is binding on the actual mahant and he can only recover the agreed 
rent (n). 

The transfer of a portion of a muth and the properties appertaining thereto by one 
mahant in favour of another in settlement of a tona fide dispute between the two 
mahanta about the office of the mahant of the muth is a transfer for a valuable considera- 
tion. 

Whore the plaintiff’s right had become barred by limitation before the Amending 
Act of 1929 was passed by reason of the adverse possession of the transferee over the 
muth properties from the date of the transfer, it cannot be revived by reason of the 
Amending Act (o). 

{ 3 ) Where a shebait or mohunt is dispossessed of debutter 
property during his minority he is entitled to sue for possession 
within twelve years from the date of the dispossession or within 

Ram Kishore Dan Mohantay. Ganga Gobinda (o) Mahanth Bituhmr Dast v. Saihinath Jha 

Pali (1937) 2 Cftl. 242, 172 I.C. 315, (1948) 22 Pat. 133, 208 I.O. 129, PiZ) 

(•37) A.C. 305. A.P. 289. 
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three years from the date on which he attains majority, S.425 

whichever is the longer period. The fact that he has no 
proprietary interest in dehutter property does not disentitle 
him to the benefit of the provisions of sec. 8 of the Indian 
Limitation Act, 1908 (p). 

Where a shebait appointed for life died and his heirs took possession of the 
property, the suit by the heirs of the founder to recover the pn^perty was hold to be 
governed by Art. 144 and not by Art. 120 (q). 

(4) Suit for possession of hereditary office.— A suit for 
possession of an hereditary office must be brought within 12 
years from the date when the defendant takes possession of the 
office adversely to the plaintiff or the plaintiff’s predecessor in 
title (r). 

Note that the office of a hereditary priest {yajman vritti) is nibhanda and is ranked 
among the hereditary rights of immoveable property (a). 


(p) Jagadindra Nalh v. Hemnta (1905) 32 Cal. 
129, 31 1.A. 203. 

ig) Chandrika Baksh Singh v. Bhola Singh{lQ3S) 
13 Luck. 341, 108 I.C. 593, (*37) A.O. 373. 


(f) Onanasarnbanda v. Velu (1900) 23 Mad. 271, 
27 r. A. 69 ; Limitation Act, art. 124. 

(«) Qhelahhai v. Jlargowan ( 1912) SO Bom. 94, lli 
I.C. 928 ; Dharam Narain v. Suraj Narain. 
(1940) All. 815, 193 I.C. 697, (’41) A.A. 1. 
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CHAPTER XXII. 

MARRIAGE. 

1. “The father, the paternal grandfather, the brother, a sahulya or member of 
the same family, the mother likewise in default of the first, the next in order if sound 
in mind, is to give a damsel in marriage ; not giving becomes tainted with the sin of caus- 
ing miscarriage at each of her courses ; in default, however, of the (aforesaid) givers, let the 
damsel herself choose a suitable husband.” — Yajnavalkya, i. 63-64. 

2. “ She who is the mother’s non-5apt?ufo and also {nou-sagotra) and the father’s 
{non-8apinda) and also {non -sagolra), is commended for the nuptial rite and holy union 
amongst the twico-’iorn classes.” — il/anw, iii. 5. 

“ But sapinda relationship ceases in the seventh degree (from the mother and the 
father) ; and the samanodaica relationship ceases if (common) descent and name be not 
known.” — Manu, v. 60. 

427. Marriage, Minority, Lunacy, Fraud. — W Marriage, 
according to the Hindu law, is a holy union for the performance 
of religious duties (^). It is not a contract ; the mere fact, 
therefore, that a marriage was brought about during the 
minority of either party thereto, does not render the marriage 
invalid. The marriage of Hindu children is brought about by 
their parents, and the children themselves exercise no volition [u). 
But the marriage of a lunatic, it seems, is not valid (i;). When 
a congenital idiot’s marriage was arranged by his father and his 
wife gave birth to two sons it was held that he was lawfully 
married {iv). 

(2) A marriage brought about by force or fraud is 
altogether invalid (ir) [Sec. 434]. 

It has been h(‘ld by tho High Court of Bombay that marriage is a aanskara or eacra- 
inciit. It is the last of tho ton sacraments, enjoined by tho Hindu religion for purifying 
tho body from inhoritod taint {y). The same view has been taken by the High Court of 
Madra.s ( 2 ). 

Child Marriage Restraint Act, 1929, (XIX of 1929). — This Act restrains the solem- 
nisation of marriages between children. Tho word “child” has been defined in the 
Act as a male under eighteen years of ago and a female under fourteen years of age. 
It makes it penal for a male under tho ago of eighteen years to marry a girl under the 
age of fourteen years. It also prescribes punishment for parents and guardians who 
are parties to a marriago between a minor male and a girl under the age of fourteen 
vears. But the Act does not affect the validity of such marriages. The .material 
provis ons of tho Act are sot out in Appendix X below. 


(I) Sundrabai v. Shiianaramna (1UU8) 32 Horn. 1 
81, I 

' Purshotamdas v. Purshutamdas (18i>7) 21 1 
Horn. 23, 30-31 ; AtTna Ram v. liankn 
Mai (1930) 11 Lnh. .598, 125 I.C. 309, 
(’30) A.L. 561. See also Khuaja Muham- 
tnad Khan v. Uusaini Beqam (1910) 

82 All. 410, 37 I.A. 152 (a Mahomedan 
case]. 

Mouii Lai v. Chandrabati (1911) 38 Cal. 
700, 706. 38 I.A. 122, 125, 11 I.C. 502. 
But see Venkatachar^lu v. Rangacharyulu 


(1891) 14 Mad. 316, 318. 

(«!) Amirthammal v. Vallimayil Amtnal (1942) 
Mad. 807, 203 I.C. 648, (’42) A.M. 603. 

(x) (1891) 14 Mad. 316, 320, supra, 
ly) (1908) 32 Bom. 81, supra. 

(}) Oopalakrishnam v. venkalarasa (1914) 87 
Mad. 273 (F.B.), 17 I.C. 308, (’14) A.M. 
432, ovornilinfi Govindrazulu v. Derara- 
bhotla (1904) 27 Mad. 206 [a case of 
Brahmans) ; Ramestcara v. Veeracharlu 
(1911) 84 Mad. 422, 8 I.C. 196 [a case 
of Sudrai). 
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428. Forms of Marriage-— (^) The ancient Hindu law 
recognized eight forms of marriage, of which four were 
approved forms, and four unapproved. The only forms of 
marriage now recognized are— 

(i) the Brahma form, which is one of the approved 

forms ; and 

(ii) the Asura form, which is one of the unapproved 

forms. 


{2) Where the father or other guardian of .the bride gives 
the bride in marriage without receiving any consideration 
from the bridegroom for giving the girl in marriage the mar- 
riage is called Brahma. But where he receives such con- 
sideration, which is technically called sulka or bride’s price, the 
marriage is called Asura, even though it may have been per- 
formed according to the rites prescribed for the Brahma form. 
The test in each case is, whether any consideration was received 
by the father or other guardian for giving the girl in marriage. 
The mere giving of a present to the bride or to her mother as 
a token of compliment to her does not render it an 
Asura marriage (a). 

{3) Hindus belonging to any class may now marry either 
in the Brahma form or the Asura form. Thus a Brahman may 
contract an Asura marriage, and a Sudra may contract a 
Brahma marriage (6). 

The Brahma form is the only one now left of the four approved forms. It required 
that the bridegroom slrould bo “ a man learned in the Veda," and it was originally pecu- 
liar to Brahmans. But even a Sudra may now marry in that form. The Asura form is 
the only one now left of the four unapproved forms. What distinguishes the one form 
from the other is that in the Brahma form it is a gift of the girl pure and simple, in the 
Asura form it is a sale of the bride for pecuniary consideration. That consideration is 
called sulka. Sulka wasoriginally regarded as the property of the bride’s father. Though 
marriages by sale fell into disrepute, the custom of paying the sulka remained ; but it was 
no longer regarded as the property of the bride’s father ; it came to be regarded as the 
bride’s stridhana. Though sulka is now regarded as stridhana, it still preserves its original 
character in that it devolves in the first instance, unlike stridhana of other kinds, on 
the bride’s mother and brothers [sec. 146]. 

Of the other three unapproved forms, only the Oandharva requires notice. In an 
Allahabad case it was remarked that the Oandharva form had become obsolete. In a 
Madras case it was said that the Oandharva form still prevailed in some parts of India (c). 


ChunUal v. Surajram (1909) 33 Bom, 433, 
3 I.C. 765 ; Authikesamlu v. Bamanujam 
(1909) 32 Mad. 512, 3 I.C. 541 ; Hira 
v. Hansji (1913) 37 Bom. 295, 17 I.C. 
949; Oovind v. SavUri (1919) 43 Bom. 
173, 177, 47 I.C. 883, (’18) A.B. 93; 


KaiaaamUha Mudalijar v. Parasakti 
Vadivanni (1935) 58 Mad. 488, (’35) 
A.M. 740. 

ib) Bhami v. Maharaj Sixgh (1881) 3 All. 738. 
(c) Brindai am v. Radharxani (1889) 12 Mad. 72. 


i. 428 
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Si, It has been held in Patna that a mino* girl is incompetent to contract a marriage in 

428^433 Gandharva form (d). Among Sudras a marriage in the kaiar form (in which the bride is 

given to the bridegroom with sword or dagger in place of the bridegroom) is not a 
valid marriage, in the absence of proof that the ordinary ceremonies of a Hindu marriage 
were performed (e). 

429. Presumption as to form — Wien there is a question 
as to whether a marriage was in the Brahma form or the 
Asura form, the Court will presume, even where the parties 
are Sudras, th;at it was in the Brahma form ; in other words, 
that no consideration for the marriage passed from the bride- 
groom to the father or other guardian of the bride. But 
this presumption may be rebutted by showing that the marriage 
was in the Asura form (/). 

Whoro a woman dies without leaving issue, if her marriago was in the Brahma form 
her stridhana devolves in one way, and if in Asura form, it devolves in another way 
(secs. 147, 151). Hence tho importance of the distinction between tho two forms of 
marriage. Tho essential ceremonies for these forms of marriage are the same as will be 
seen presently. 

Cutchi Memons, — For tho purposes of succession to tho stridhana of a Cutchi Memon 
female, her marriago, though performed according to Mahomedan rites, is regarded as 
one in the approved form {g). But see tho Shariat Act, 1937, and the commentaries 
thereon in Mulla’s Mahomedan Law, 12th Ed., p. 3 et seq. 

For pr(‘8umption as to legality of marriage, see sec. 438. 

430. No restriction as to number of wives. — A Hindu may 
marry any number of wives, although he has a wife or 
wives living (h). 

431. Only one husband at a time. — A woman cannot 
marry anotlier man while her husband is alive, except where 
her marriage lias been dissolved by divorce [s. 441]. 

432. Kemarriage of widows.— The remarriage of Hindu 
widows is now expressly legalized by the Hindu Widows 
Kemarriage Act, 1856. 

Forfeiture of 'property by remarriage . — See notes to sec. 43, No. 4 (widow), under the 
head “ remarriage.” 

433. Who may give in marriage. — (1) The Sastras enjoin 
the marriage of a female before she arrives at puberty, and 


((/) Bamdeb Das v. Baja Brajsunder Deb (1038) 
17 Pat. 134. 

(e) Uamsaran Singh v. Mahabir Sewak Singh 
(1934) 61 I. A. 100, 147 I.C. 667, ('34) 
A. PC. 74. 

( / ) M ussumat Thakoor Deyhee v. Rax Baluk Ram 
(1866) 11 M.I.A. 139 ; Chunilal v. Suraj- 
ram (1909) 33 Bom. 483, 437, 8 I.C. 765 ; 
Jagannath v. iVomyon (1910) 84 Bom. 658, 
7 I.C. 459 ; Authiketavulu v. Ramanujam 


(1909) 32 Mad. 612, 8 I.C. 641 ; Uira v. 
Hansji (1913) 87 Bom. 295, 17 I.C. 949 
[remarriage of divorced EoU woman] ; 
Kishan Dei v. Sheo Paltan (1926) 48 AU. 
126, 90 I.C. 868, (’26) A.M. 1 [marriage 
in Karao form] ; Kamla Prassad v. Murli 
Manoker (1934) 13 Pat. 660, 162 I.O, 446, 
(■34) A.P. 398. 

(g) Moosa v. Uaji Abdul (1906) 80 Bom. 197. 
(A) Virasvami v. Appasvami (1868) 1 Mad. 
H.C. 375. 
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prescribe rules for guardianship in marriage. The following 
persons are qualified, in the order mentioned below, to give a 
girl in marriage - 

According to the Mitakshara school — 

(1) the father ; 

(2) the paternal grandfather ; 

(3) the brother {i). 

(4) other paternal relations of the girl in order of 
propinquity ; 

(5) the mother. 

According to the Bengal school . — -The Bengal school places 
the maternal grandfather and maternal uncle before 
the mother. In other respects the rules are the same 
as under the Mitakshara. 


{2) The marriage of a male minor is not prohibited, and 
his lawful guardian may consent to his marriage. 

Mother. — Though the mother is postponed to the paternal male relations, it does not 
follow that she, who in tho absence of the father, is tho legal guardian of her daughter 
[sec. 618], is to have no voice at all in the choice of a husband for the daughter. The only- 
reason why the mother is postponed is that she cannot perform the ceremony of giving the 
girl in marriage called kanyadana, and even when in default of paternal male relation 
she makes the gift, she has to employ some male to perform that ceremony (j). The 
Madras High Court has gone further and said that even if there bo a paternal grandfather, 
the mother as the natural guardian of her daughter is entitled to select a husband for 
her {k). The Lahore High Court is inclined to the same view (1). A step-mother has 
no right to give her step-daughter in marriage, if there is a paternal grandmother (m). 

Paternal relatives and maternal relatives. — So long as there are competent paternal 
relatives in existence, the maternal relatives of a girl have no authority to give her i-n 
marriage ; but where the paternal relatives refuse to act or have disqualified themselves 
from acting, the maternal relatives acquire authority to contract marriage on behalf of 
the girl (n). 

Re-marriage of widows. — As to tho consent necessary to the remarriage of minor 
widows, it is provided by sec. 7 of tho Hindu Widows Remarriage Act, 1856, that if^the 
widow remarrying is a minor whose marriage has not been consummated, she shall not 
remarry without tho consent of her father, or, if she has no father, of her paternal grand- 
father, or, if she has no such grandfather, of her mother, or, falling all those, of her elder 
brother, or, failing also brothers, her next male relative. A marriage made in contraven- 
tion of the above provisions, e.g., a marriage of a widowed girl with the consent of her 
mother-in-law (o), may be declared void by tho Court, but not after it has-been consum- 
mated. In the case of a widow who is of full age, or whose marriage has been consummated, 
her own consent is sufficient to constitute her remarriage lawful and valid. 


(i) A'eiiJawv. £mp«ror(’86)A.A.920. 

(j) Bai Ramkore v. Jamnadas (1913) 37 Bom. 18, 

17 I.C. 95. 

(A-) Ranqanaiki v, Ramanuja 35 Mad. 728, 
734, 11 I.C. .570. 

(/) Mat. Indiv. GAania (1920) 1 Lah. 140, 53 I.C. 
783 ; Mst. Jiivani v. Mula Ram (1922) 3 


Lah. 29, 67 I.C. 253, (’22) A.L. 112. 

(w) Ram Bunsee v. Sbobh KconwareedSiil) 7 W, 

R. 821. 

(n) Kasturi v. Panna Lai Q916) 38 All. 520, 30 

I.C. 246, (*17) A.A. 451. 

(o) Sant Ram v. The Croun (1980) 11 Lah. 178, 

189, 124 I.C. 310, (’29) A. L. 713. 


S.433 
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Sf, The Indian Majority Act, 1876.— Minority, according to the Mitakshara school 

433 434 terminates on completion of the sixteenth year ; according to the Bengal school, on com- 
* ])Ietion of the fifteenth year. The Indian Majority Act, 1875, does not apply to Hindus 

in matters of marriage, divorce and adoption. 

434. Marriage without consent of guardian.— (i) The pri 
mary duty, and the correlative right, of giving a girl in 
marriage, rests with the father. This right is not lost merely 
because the father has been convicted of theft or any other 
ofEence not connected with domestic relations (p). But 
where the father has deserted his wife and daughter, the 
mother can give the daughter in marriage without the consent 
of the father {q). Even where the father is alive and otherwise 
capable of giving away his daughter, the Court will not declare 
a marriage invalid, merely because the daughter was given in 
marriage by the mother without his consent, provided the 
necessary ceremonies have been performed, and there has 
been no force or fraud (r). This rests on the principle that 
guardianship for the purpose of marriage is not so much a 
right as a (luty, and the consent, therefore, of the guardian is 
not a condition precedent to the validity of the marriage (s). 
There is a difference of opinion among Hindu text-writers 
as to the correctness of this principle (t). Whatever the 
correct view may be, the rule established by the decisions is 
that a marriage which is duly solemnized, and is otherwise 
valid, is not rendered invalid, because it was brought about 
by misrepresentation to the guardian {u) or without the consent 
of the guardian for the pur[)ose of marriage (i;), or in contra- 
vention of an express order of the Court (w). But a marriage 
though })erformed with the necessary ceremonies, may be set 
aside by the Court, if it was brought about by force or fraud (a;). 


(2) The rule referred to in the preceding sub-section 
applies only where a marriage has b(‘,en actually celebrated. 
But while there is only a contrict for mxrriage, it is comoetent 


(p) Xannbhai v. Janardhnn (1888) 12 Bom 

110, 119. 

(q) Khnshakhand v. Eai Mani (1887) 11 Bom 

247. 

(r) VmkatacharyulH v. Itongacharyulu (1891) 14 

Mftd. 316. 

(«) (1887) 11 Bom. 247, supra. 

(t) See (Ihope'a llliuiu Law, 3rd ed,, pp. 802- 
803 ; Banerji’s Law of Marriage, 5tli cd., 
pp. 65-56 ; Q. Sarkar’s Hindu Law, 7th ed , 
p. 165 

Khitesh Chandra Chakrabarti v. Emperor 
(1937) 2 Cal. 221, 168 I.C. 708, (’37) A.C. 


(t>) Khunhalchand v. Bui Mani (18S7) 11 Bom. 
247 ; Vmkatacharyuln v. hangacharyulu 
(1891) 14 Mad. 316 ; Mulrhand v. Bhudhia 
(1898) 22 Bom. 812 ; Ghazi v. Hukrii (1897) 
19 All. 515 ; Brindalun v. Chandra (1886) 
12 t'al. 140 ; Kasturi v. Chirariji Lai 
(1913) 35 All. 265, 18 I.O. 927; Gajja 
Nand v. The Crown (1921) 2 Lnh. 288, U 
I.C. 500. (’221 A. L. 139. 

.u») Bai Diwali v. Mott (1898) 22 Bom. 509. 

X) (1891) 14 Mad. 316, supra ; (1898) 22 Bom. 
812, supra. 
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to a guardian to sue for an injunction to prevent the marriage 
of his ward to a person of whom he does not approve and the 
Court may grant an injunction subject to such terms as it may 
consider necessary to impose on the guardian for the benefit 
of the minor [y). 

Factum valet quod fieri non dehuit. — It is a doctrine of the Hindu law enunciated by 
the author of the Dayabhaga and recognised also by the Mitakshara school, that “a 
fact cannot bo altered by a hundred texts.” The ” texts ” referred to above are texts that 
are directory as distinguished from those that are mandatory. Tne meaning of the 
doctrine is that where a fact is accomplished, in other words, where an act is done and 
finally completed, though it may be in contravention of a hundred directory texts, the fact 
will stand, and the act will be deemed to be legal and binding. The maxim of the Roman 
Civil law corresponding to this doctrine is factum valet quod fieri non debuit which means 
that what ought not to be done is valid when done. It is otherwise where an act is done 
m contravention of texts which are in their nature mandatory. The texts which prescribe 
rules for the consent of guardians for the purpose of marriage have been held to be merely 
directory ; hence a marriage once performed and solemnized, though it be without the 
consent of the guardian, has been held to be valid. It has similarly been held that the 
texts which prohibit the adoption of an only son, and those which enjoin the adoption of 
a relation in preference to a stranger, are only directory ; therefore, the adoption of an only 
son, or a stranger in preference to a relation, if completed, is not invalid. In cases such 
as the above, whore the texts are merely directory, the principle of factum valet applies, 
and the act done is valid and binding (z). But the texts relating to the capacity to give, 
the capacity to take, and the capacity to be the subject of adoption are mandatory. 
Hence the principle of factum valet is ineffectual in the case of an adoption in contravention 
of the provisions of those texts (a). 


435. Identity of caste or of sub-caste.— (^) A marriage be- 
tween persons belonging to different sub-divisions of the same 
caste is not invalid {b). 


A marriage between a Grihastli Goshain and a woman of 
another caste initiated as a goshain is valid (c). 

(2) For the purposes of marriage, converts to Hinduism 
are regarded as Sudras. Therefore, the marriage of a Hindu 


(y) Kashi, in the matter of (1882) 8 Cal. 286 ; 

ShrUhar v. Iliralal (1888) 12 Bom. 480; 
Nanabhai v. Janardhan (1888) 12 Bom. 
no ; Kasturi v. Panna Lai (1916) 38 All. 
520, 36 I.C. 246, (’17) A.A. 451 [damages 
for wrongful Injunction]. 

(z) Wooma Daee v. Qokoolanund (1878) 3 Cal. 

687, 6 I. A. 40; Babisu v. Balusu (1899) 
22 Mad. 398, 26 I. A. 113; (1898) 22 
Bom. 812, supra. 

(a) Lakshmappa v. Ramava (1875) 12 Bom. H.C. 
364,398 (1899) 22 Mad. 398, 26 I.A. 113, 
144, supra; Oanga v. Lekhraj (1887) 9 
All. 253, 296-297 ; Oopal v. Hanmant 
(1879) 3 Bom. 273, 293-294; Padajirav 
V. Ramrav (1889) 13 Bom. 160, 167 
(1898) 22 Bom. 812, supra. 

{b) Marriage between persona belonging to Budra 
aub-caatea ; (1869) 13 M.I.A. 141, 158-159, 


supra ; Ramamaniy. Kulanthai {IS7\) 14 
M.I.A. 346; Upomi v. Bholaram (1888) 
15 Cal. 708; Fakiryauda v. Gangi (1897) 
22 Bom. 277 ; Biswanaih v. Shorashibala 
(1921) 48 Cal. 926, 66 I.C. 590, (*2l) 
A.C. 48; Sohan Singh v. Ka'H Singh 
(1929) 10 lAh. 372, 112 I.C. 593, ( 28) 
A.L. 706 [Jat male and Maskadi female]; 
liar Prasad y. Keival (192 ')) 47 All. 169, 
83 I.C. 163, (’25) A.A. 26 [Biaa husband 
and Dasa wife] ; Oopi Krishna Rasun- 
dhan V. Ml. Jaggo (1936) 63 I.A. 295, 
58 All. 397, 38 Bom. L.R. 751, 162 I.C. 
993, (’36) A.PC. 198 ; KkUeesh Chandra 
Chakrabarti v. Emperor (1937) 2 Cal. 221, 
168 I.C. 708, (’37) A.C. 214. (A case of 
Brahmin aub-caatea.) 

(c) KauraDeviy. Indra Deri (1943) All. 708, 210 
I.C. 464,(’43)A.A. SIO. 


St. 

434, 43S 
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S. 435 who is a Sudra by caste with a Christian woman who has 
become a convert to Hinduism before the marriage, is treated 
as a marriage between two SudYcis, and it is valid if it other- 
wise complies with the rc(]uirements of the Hindu law [d). 

The second marriage of a person who was reconverted from 
(Ihristkiiity to Hinduism during the life-time of his first wife is 
valid (e). ^ 


{S) As to identity of caste — The ancient texts prohibited 
prathiloma marriages, i,e., between males of lower caste and 
females of higher caste. Accordingly such marriages have 
been held by courts to be invalid (f). But Anuloma marriages 
were permitted and recognised by the texts {g). Accordingly 
the Bombay High Court held that a marriage between a Vaisya 
male and a Sudra female (A), or a Brahman male and a Sudra 
female is valid. In the latter case it was lield that the son born 
of such a marriage is legitimate and is entitled to inherit a one- 
tenth share in the estate of his uncle, the other nine-tenths 
going to the reversioner of tlie uncle (i). The High Court of 
Calcutta has held that a marriage between a Brahman and a 
Sudra woman both of whom are Jati Vaishnavas is valid (j). 

liVi'ii An\il(»ina )narria;*<‘.s have bi'en held to bo invalid in Allahabad and Madras (A:). 
Tt is submitted that those casi's are incorrectly decided and require reconsideration. 
Whore an action prohibited by lau' is practised by tho people in a number of instancoa 
this may create a positive custom ; but when^ an action permitted by law has fallen into 
disuse for a hui}' time llii.s cannot create a nc<.^itive custom. The act still remains valid 
if it is (,ak''n up after louf' di.suse. 


j\I (irridije of ilkgitiniate In tho case of tho marriage of an illegitimate person 

who, strictly speaking, belongs to no caste, ho or she must bo treated as belonging to tho 
caste the im^mbers of which have recognised him or her as a caste follow (1). 


3Hxfd mdvriages . — Tho Hindu law lays down certain rules for determining the caste 
<jf olTspring of unions betu'cen parents belonging to different castes, and gives separate 
nanu's to tho mixc'd castes to which such offspring belong. When intermarriages wera 
pormitti'd by ancient Hindu law', children born of mixed marriages were termed Anulomat 


(d) Muthusaini v. ]\[a'<\lam(im (lUlO) Sit Mad. 

:t42, 5 I. C. 42, where tho earlier detisious 

are reviewed. 

(e) (iloona Dnrtiapinsad Iluo alias 7’oWa JJnbu v. 

(hina Snndarasan Swami and Ors. (1940) 
Mad. 053, 190 I.C. 808, ('40) A.M. 513. 
■(f) Lakshmi v. Kalian *’ui !7 (1900) 2 Bom. L.R. 
r28( iCshalriya male and Brahman female]; 
Hai Kaxhi v. Jarnnadas (1912) 14 Bom, 
Lit. 547. 10 I.C, 133 (Sudra male and 
Brahman female] ; Mvnni Lai v. Shiama 
(1926) 48 All. 070, 97 I.C. 347, (’26) A.A. 
656 iSudra male and Valshya female]. 
(ff) Mann, Yajnavalkya, Sankha, Gouthama, 
Vyasa, and Vishnu and Mitaksbara. 


(h) Jiai Gulab v. Jiwanlal {1922) 46 Bom. 871, 65 
I.C. 602, (’22) A.B. 32. 

(t) Natha V. M{hta Chotalal (1931) 65 Bom, 1, 
130 I.C. 17. (’31) A.B. 89. 

(j) Nalinaksha v. Rajani (1931) 68 Cal. 1392, 

184 I.C. 1272, (’31) A.C. 741. 

(k) Vadam Kumari v. Suraj Kumari (190Q) 28 

All. (458 Brahman male and Kshatriya 
female] ; SwayampaJcxda Subharamayya v. 
Sicayampakula Venkatasubbamma (1941) 
Mad. 989, (’41) A.M. 613. 

(f) In the matter of Ramkumari (1891) 18 Cal. 
264 ; Emperor v. Madan Qopal (1912) 84 
All. 689, 16 I.C. 613. 
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jas, that is, offspring of Anuloma marriage, and their caste was neither that of their father Ss, 

nor that of their mother. They belonged to an intermediate caste higher than that of 435 , 436 

their mother, and lower than that of their father. Thus a son begotten by a Brahman 

upon a Kshatriya wife is a Murdhavasikta, upon a Vaisya wife is an Vmbinhta, and 

upon a Sudra wife is Nishada or Parasava. A son begotten by a Kshatdya on a Vaisya 

wife is a Mahishya, and upon a Sudra wife an Ugra. A son born of a Vaisya by a Sudra 

wife is a Karana. It has accordingly boon hold that the illegitimate P'- ■ of a Kshatriya 

by a Sudra woman is not a Sudra, but of a higher caste called Ugra {m). 

This section does not apply to Arya Samajists (Act XIX of K''U). 

The Indian Christian Marriage Act, 1872. — As to maniages between Hindus and 
Christians, see the Indian Christian Marriage Act, 1872, and the under-mentioned 
case (n). 

436. Prohibited degrees of relationship.— No marriage is 
valid if it is made between persons related to each other within 
the prohibited degrees, unless such marriage is sanctioned 
by custom (o). 

A karewa marriage between a father-in-law and daughter- 
in-law among the Jats (who are presumed to be Sudras) is 
invalid and cannot be validated by custom (p). 

The following are the rules regarding prohibited degrees - 

( 1 ) A man cannot marry a girl of the same gotra or pravara, 
the theory being that his father and the girl’s father are both 
descendants of a common ancestor in the male line. It has 
been held in Allahabad that where a widow has remarried a 
person belonging to her father’s gotra the marriage is not 
invalid as she has not reverted to her father’s gotra by her 
husband’s death and her issue is legitimate (q). This rule does 
not apply to Sudras^ the reason given being that Sudras have 
no gotra of their own. 

This rule is called exogamy. Its effect is that a man cannot marry the daughter of 
an agnate. The next rule provides for the case where the girl is a cognate relation of the 
boy, that is, related to him through a female. 

(2) A man cannot marry a girl who is his sapinda. This 
rule is accepted both by the Bengal and the Mitakshara schools. 

But there is a dijBference of opinion between the two schools 
as to who are sapindas for marriage. 

<m) Brindavana y. Radhamani {IBS9) 12 (p) Jagnohar Singh v. Sadhu Ram lb 

(mow'*?’’ ***■ *'**) 

(n) CM1.A: Si [19091 <«) Rodha Nath y. SiaUipada mUerji 

(e) Banerjee'a “Law of ]&teTriage,“ 6th ed., (1936) 68 All. 1063, 164 I.C. 595, (’86) 

pp. 70-71, 269-274, 286, 289. A.A. 624. 
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S. 436 Bengal school — According to the Dayabhaga law, a man 

cannot marry a girl — 

(a) if she is within the 7th degree in descent from his 
father or from one of his father’s six ancestors in 
the male line ; 

(b) if she is within the 5th degree in descent from his 
maternai grandfather or from one of his maternal 
grandfather’s four ancestors in the male line ; 

(c) if she is within the 7th degree in descent from his 
father’s three technical handhus, or from one of their 
six ancestors through whom the girl is related to him 
[sec. 46, sub-sec. (4), Pitri Bandhus] ; 

(d) if slie is within the 5th degree in descent from his 
mother’s three technical bandhus or from one of 
their four ancestors through whom the girl is related 
to him [sec. 46, sub-sec. (4), Matri Bandhus](r). 

Exception.— A girl, though related within the degrees 
mentioned above, may be taken in marriage if she is removed 
by three gotras from him (s). 


Mitakshara .sc Aooi.- According to the Mitakshara law, a 
man cannot marry a girl if their common ancestor, being 
traced through his or her father, is not beyond the seventh 
in the line of ascent from him or her or, if their common 
ancestor, being traced through their mothers, is not beyond 
the fifth in the line of ascent from him or her (O- In other 
words, descendants up to the seventh degree through males 
or females of paternal ancestors up to the seventh degree, 
and descendants up to the fifth degree of maternal ancestors 
up to the fifth degree, are excluded as being sapindas {u). 

In the Madras Presidency the rules restricting marriages between cognate sapindas 
are practically obsolete, e.g., the marriage of cognate first cousins (children of brother and 
sister) is common among Telugus. It was recognised by Baudhayana. The marriage 
of a male to his sister’s daughter is common among Heddis. The marriage of cognate 
sapindas beyond these limits has alwav's been regarded as lawful and as not prohibited' 
in the whole of Southern India— except between cousins who are children of two sisters. 


(r) Bi]an Majumdar v. Han jit Lai Sen Gupta 

(1942) 2 Cal. 445, 202 l.C. 33, (*42) A.C 
4.58. 

(s) Banerjee’s '* Law of Marriage,” 5th ed., 

pp. 69-70. 


(t) Hamrhaudra v. Vinayak (1914) 41 I.A. 290 
309-311, 42 Cal. 384, 417-419, 25 l.C. 29o! 
(’14)A.PC. 1. 

(«) Bhattacharya's "Hindu Law,” 2nd ed 
p. 90. 
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(3) In computing the degrees for the purposes of 
sub‘Sec. {2), the common ancestor and the person in question 
are each to be counted as one degree. 

(4) Eelationship by marriage is not by itself an impe- 
diment to marriage. Thus a man may marry the daughter 
of his wife’s sister (v). 

Sagotra . — Two persona aro sagotra, that is, of the same gotra or family, if both of them 
are descended in the male line from the Rishi or sage after whose name the gotra is called, 
however distant either of them may be from the common ancestor. 

Saniana-pravara . — Two persons arc Samarm-pravara, that is, of the same pravara, if 
they are descendants in the male line of the three paternal ancestors of the founder of a 
gotni (w). 

Sub-sec. (2). — The following diagram (:r) will enable the reader to understand the 
four rules applied by the Dayabhaga school to determine sapindaship : — 
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In the above diagram P is the bridegroom ; is his father ; is his mother ; Mg 
is his father’s mother ; Mg is his mother’s mother. 

Fj to F.y are his 7 paternal ancestors in the male line. Fg to Fjg are his father’s 
5 maternal ancestors in the male line. Fjg to are his mother’s 5 paternal ancestors 
in the male line. Fi 8 to FgQ are his mother’s .3 maternal ancestors in the male line. 
iSj, Sg and Sg aro his father’s handhxis. Sg and Sg are his mother’s handhus. 

According to sub-rule (a), P cannot marry a girl within the 7th degree in descent 
tfrom any one of his 7 paternal ancestors Fj to F,^. 

According to sub-rule (b), P cannot marry a girl within the 5th degree In descent 
tlrom any one of his mother’s 5 paternal ancestors Fjg to Fj.^. [F^^ is P’s maternal 
.grandfather,] 

«(e) V. Jayomw (1897) 20 Mad. 283 ; I (w) G. Sarkar’s “ Hindu Law,” 7th ed.. p. 89 

/fanwi-.'M^na V, (1920) 43 Mad. (*) The dlaRram is reproduced from G Sarkar’a 

830, 69 I.C. 268, (’20) A.M. 716. I "Hindu Law.” 7th ed., p. 140. ’ 


S. 436 
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For the purposes of sub-rulo (c), the father’s handhus are restricted to the three 
relations expressly mentioned as such in the Mitakshara, namely : — 

(X) Fatlier’s [Fj] father’s [Fg] sister’s [D^] son, that is, ; 

(/y) ,, „ mother’s [Mg] sister’s [Dg] son, that is, Sg ; 

(y) ,, ,, mother’s [Mg] brother’s [B^] son, that is, S3. 

According to sub-rule (c), P cannot marry a girl within the 7 th degree in descent 
from - 

Sp Sg or S3 ; 

F3 to h'.^, ancestors of S^, already included in sub-rule (a)] ; 
any one of the 5 persons Fg to Fi 2. ancestors of Sg and S3 ; 

Bj^, father of S3. 

For till' purposes of sub-rule (d), the mother’s bandhus are restricted to the three 
relations expressly mentioned as such in the Mitakshara, namely 

(X) Mother’s [ Mj] father’s [Fjg] si.ster’s [D3] son, that is, ; 

(jj) „ ,, mother’s [Mg] sbter’s [D^] son, that is, S3 ; 

(y) „ „ mother’s [M3] brother’s [Bg] son, that is, Sg . 

According to sub-rule (d), P cannot marry a girl within the 5 th degree in descent 
from — 

(0 

m 

{iii) any om^ of the II iiersons Fjg to Fg^, ance.stors of S3 and Sg ; and 
(iv) B01 ffither of Sg 

The reader will find the above rules in Dr. Banerjee’s “ Law of Marriage The 
rules relating to the Bengal school are set forth in Baghunandana’s Udvahataltva, a work 
of authority in Bengal, and arc repeated by Kamalakara Bhatta in his Ninmyaaindhu, 
a work of authority in the Benares school. The Bengal rules are in accordance with the 
interpretation put by Kaghunandana upon the text of Manu, being text No. 2 cited 
at tho eoinmeneement of this Chapter. 

There is no difterence between sapinda-relationship in respect of marriage and that 
in respect of inheritance (y). 

437. Marriage ceremonies.— (7) There are two cere- 
monies essential to tho validity of a marriage, whether the 
marriage be in the Brahma form or the Asura form, namely- - 

(1) invocation before the sacred fire, and 

(2) saptapadi, that is, the taking of seven steps by the 
bridegroom and the bride jointly before the sacred 
fire. 

The marriage becomes completed when tlie seventh step is 
taken ; till then it is imperfect and revocable ( 2 ;). Consum- 
mation is not necessary to make a marriage complete and 
binding (a). 


(y) liabH Lai V. ^'anku lUtm ( ISy.^-j) 22 Cal. 339 ; 
liamchandra v. Vinayak (1914) 41 l.A. 
290, 309, 311, 42 Cal. 384, 417-419, 2:i 
I.C. 290, (’14)A.1'C. 1. 

(r) Chunilal v. Surajram (1909) 33 Bom. 433, 
437-438, 3 I.C. 705 ; Authikesarnlu v. 
Bamanujam (1909) 32 Mad. 512, 619-520, 


3 I.C. 541 ; Brindabun v. Chundra (1886> 
12 Cal. 140, 143. 

(a) Adrn.-Gen. of Madras v. Anandachari (1886)- 
9 Mad. 466, 470 ; Dadaji v. Bukmabai 
(1886) 10 Bom. 301, 311; Emperor v. 
MuTnchi Ram (1936) 58 All. 402, 158 I.C. 
1007, ('36) A.A. 11. 
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(2) A marriage may be completed by the performance of 
ceremonies other than those referred to in sub-section (i), 
where it is allowed by the custom of the caste to which the 
parties belong (b). 

Marriage of widows. — According to the Hindu law, no religious ceremonies are 
necessary in the case of marriage of widows. See the Hindu Widows’ Remarriage Act, 
1856, s. 6. 

Betrothal. — Betrothal precedes marriage ; but unlike marriage it is revocable, so 
that a girl betrothed to one person may be validly given in marriage to another person 
though in such a case a suit may be brought for damages against the father or other 
guardian of the girl who brought about the contract of marriage. Betrothal is no more 
than a promise to marry. In the case of minors, the promise is given by the father or 
other legal guardian. Where there is a breach of the promise, the appropriate remedy 
is not specific performance, but damages (c). When the plaintiff bridegroom dies pending 
a suit for damages, his legal representative can only recover the out of pocket expenses 
incurred during betrothal {d). 

438. Presumption as to legality of marriage.—Where it is 
proved that a marriage was performed in fact, the Court will 
presume that it is valid in law (e), and that the necessary 
ceremonies have been performed (/), A Hindu marriage is 
recognised as a valid marriage in English law [g). 

Presumption as to marriage and legitimacy. — There is an extremely strong presump- 
tion in favour of the validity of a marriage and the legitimacy of its offspring if from 
the time of the alleged marriage the parties are recognized by all persons concerned as 
man and wife and are so described in important documents and on important occasions. 
The bke presumption applies to the question whether the formal requisites of a valid 
marriage ceremony were satisfied (/i). Similarly the fact that a woman was living under 
the control and protection of a man who generally lived with her and acknowledged her 
children raises a strong presumption that she is the wife of that man. But this presump- 
tion may be rebutted by proof of facts showing that no marriage could have taken 
place (i). 

439. Special Marriage Act, 1872.— It is now provided 
by the Special Marriage Act, 1872, as amended by the Special 
Marriage (Amendment) Act, 1923, that marriages may be 
celebrated before a Kegistrar between persons each of whom 
professes one or other of the following religions, that is to say, 
the Hindu, Buddhist, Sikh or Jaina religion. 


(b) Rally Churn v. Dukhee (1880) 5 Cal. 692; 

Hurry Churn v. Nimai (1884) 10 Cal. 138 ; 
liampiyar v. Deva Rama (1923) 1 Rang. 
129, 76 I.C. 475, (’23) A. R. 202. 

(c) Purskotamdas v. Purshotamdas (1897) 21 

Bom. 23 ; Rambhat v. Timmayya (1892) IC 
Bom. 673 [suit for restoration of presents]; 
Jekisondas v. Ranchoddas (1917) 41 Bom. 
137, 38 I.C. 588, (’16) A. B. 51 ; Khimji 
V. Narsi (1915) 39 Bom. 682, 28 I.C. 408, 
(’15) A. B. 800 [procuring breach of 
promise of marriage). 

id) Balubhai v. Nanabhai (1920) 44 Bom. 446, 
55 I.C. 624, (’20) A.B. 225. 

(e) Inierun v. Ramamamy (1869) 13 M.I.A. 


141, l.W ; Fakirgauda v. Gangi (1898) 22 
Bom. 277, 279. 

(/) MoujiLalv. Chandrabati (1911) 38 Cal. 700, 
38 I.A. 122, 11 I.C. 502; Brindabun v. 
CAun(fr<t (1886) 12 Cal. 140; Dai Diwli 
Mali (1898) 22 Bom. bOQ \ Administrator- 
General of Madras v. Anandachari (1886) 
9 Mad. 466 ; Appibai v. Khimji Cooverji 
(1936) 60 Bom. 455, 38 Bom. L.R. 77, 
162 I.C. 188, (’30) A.B. 138. 
ig) Srinivasan v. Srinuasan 73 Law Times 102. 

(h) (1911) 38 Cal. 700, 38 I.A. 122, 11 I.C. 

502, supra. 

(i) Chellammal v. Ranganatham (1911) 34 Mad. 

277, 12 I.C. 247. 


Ss. 

437-439 
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Ss* The marriage under the Special Marriage Act, 1872, of any member of an undivided 

439«-441 family shall be deemed to effect his severance from such family. Further, a person 
professing any of the above religions and marrying under the Special Marriage Act, 1872, 
shall have the same rights and be subject to the same disabilities in regard to any right 
of succession to any property, as a person to whom the Caste Disabilities Removal Act, 
1 8r)0, applies. Also the succession to the property of any such person, and to the property 
of the issue of such marriage, shall be regulated by the provisions of the Indian Succession 
Act, 1025. No such person shall have any right of adoption, but his father shall, if he 
has no other son living have the right to adopt another person as a son under the law 
to which he is sul)U*ct. >Sec the (Special Marriage Act, 1872, ss. 22-26. 

Se<'. 24 of the Act introduced by the Amending Act of 1923, is not retrospective (j) 
under this Act. 

A marriage between a Hindu and a person who is not a Hindu, Buddhist, Sikh or 
Jain is a nulity (k). 

440. Marriage expenses.— In the case of a joint family 
governed by the Mitakshara law, the joint family property is 
liable, while the family is still joint, for the legitimate marriage 
expenses of male members of the family (1), and also of the 
daughters of male members of the family (m). The decision in 
Suhbayya v. Ananiha 53 Mad. 84 (p. 376 supra) implies that 
a father in jiossession of a joint family property is under a legal 
obligation to get his daughter married. It follows that if a 
father so in possession neglects his duty, the mother may per- 
form it and recover the expenses from her husband. The 
decision in Sundari Ammal v. Suhrahmania Ayyar 26 Mad. 505 
requires reconsideration. 

The texts enjoin the payment of expenses of samkaras or sacraments out of the 
family proj)erty. Marriage is a sanskara, and its expenses, therefore, are to be provided 
for n\it of the joint family property. A debt contracted for the marriage of a coparcener 
or the daughter of a decea.sed coparcener in a joint Hindu family is a debt contracted 
for a family purpose, and therefore, for the benefit of the family. See ss. 243 and 427. 

As to expenses of marriage after the institution of a suit for partition, see s. 304(2). 
As to the power of a widow to provide for the marriage expenses of her daughter out of 
her husband’s estate, see s. 18 IB (iv). 


441. Divorce.— (i) Divorce is not known to the general 
Hindu law. The reason is that a marriage, from the Hindu 
point of view, creates an indissoluble tie between the husband 


(j) Thaknr liai v. Attaiar (lOS.'i) 58 Mad. 1004, 

157 I.e. 77, (’35) A.M. 053. 

(k) Itatan Hehari v. Margartlha (1930) 1 Cal. 

201 . 

(/) Sundmbai v. Shirnaraf/ana (1908) 32 

81 ; ffhagiralhi v. Jokfiu liam (1910) 32 
All. 575, 6 I.C. 46.5 : Uopalkrishnatn v. 
Venkatamrasa {19U) 37 Mad. 273, 17 I.C. 
308 C14) A.M. 432 [F.Rl. ovorruling 
(hiindrazulu v. Devarabhotla (1904) 27 


Mad. 206 ; Kumeswara v. V eera^'fiarhi 
(1911) 34 Mad. 422, 8 I.C. 195: Debi 
JmI V. Nand AuAore (1922) 1 Pat. 266, 65 
I.C. 315, (’22) A.P. 22. 

(m) Vaikuntarn v. Kallapiram (1900) 23 Mad. 
512 ; Vaikuntarn v. Kalliviram (1903) 26 
Mad. 497 ; Jianganaiki v. Ramanuja 
(1912) 35 Mad. 728, 11 I.C. 570 ; Srinivasa 
V. Thinivengadathaiyangar (1915) 38 Mad, 
556, 23 I.C. 264, (’14) A.M. 226 funmarriod 
Bisters). 
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and the wife. Neither party, therefore, to a marriage can S. 441 
divorce the other unless divorce is allowed by custom (n). 


{2) Change of religion or loss of caste does not operate as 
a dissolution of marriage, nor does the adultery of either party, 
nor even the fact that the wife has deserted her husband and 
become a prostitute (o). 


(<9) As to change of religion, it is now provided by the 
Native Converts’ Marriage Dissolution Act, 1866, that where 
a Hindu becomes a convert to Christianity, and in consequence 
of such conversion, the husband or wife of the convert deserts 
or repudiates the convert, the Court may, on a petition 
presented by the convert, pass a decree dissolving the marriage, 
and the parties may then marry again as if the prior marriage 
had been dissolved by death. Conversion does not operate 
per se as a dissolution of marriage (p). 

Divorce by custom . — It has been held in Bombay that a caste custom which permits 
a woman to desert her husband at her pleasure and marry again without his consent 
is void for immorality (q). And it has been doubted by the same Court whether the 
custom would be valid even if it allowed her to marry with his consent (r). The Madras 
High Court has held that a custom which permits , a divorce by mutual agreement is 
not void for immorality {s). A custom granting divorce in the Pakhali community 
with the consent of the husband is valid (t). 

It has been held in Bombay that a custom which permits a dissolution of the marriage 
tie by either husband or wife against the wish of the other, the solo condition attached 
being the payment of a sum of money fixed by the caste, is void as being opposed to 
public policy Nor can a marriage be dissolved by a decision of the caste Panch (v). 

The Native Converts' Marriage Dissolution Act, 1866. — This Act provides inter alia 
for dissolution of a Hindu marriage where one of the parties to the marriage changes 
his religion for Christianity and the other remains a Hindu. In such a case if the party 
who remains a Hindu deserts or repudiates the convert for the space of six continuous 
months in consequence of the latter’s change of religion, the convert may present a 
petition to the Court praying that the other party may be ordered to live and cohabit 
with the petitioner or that the marriage may be dissolved. If at the hearing of the 
petition the respondent refuses to cohabit with the petitioner, and the Judge is satisfied 
that the ground for such refusal is the petitioner’s change of religion, ho shall adjourn 
the case for a year. If at the expiration of such adjournment, the respondent still refuses 


(n) Kadomee v. Joteeram (1878) 3 C'ul. 305; 

Sankaralingam v. Subban (1894) 17 Mad. 
479. 

(o) Government of Bombay v. Qanga (1880) 4 

Bom. 330 ; Admn. General of Madras v. 
Anandachari (1886) 9 Mad. 466; Ram 
Kumari, In the matter of (1891) 18 Cal. 
264; Subbaraya v. Ramasami (1900) 23 
Mad. 171, 177; Narain v. Tirlok (1907) 
29 All. 4 ; Pakkiam v. Chelliah Pillai 
(1923) 46 Mad. 839, 75 I.C. 17, (’24) A.M. 
18 IF.B.]; Qopal Krishna Kasandhan v. 
Mst. Jaggo (1936) 63 I. A. 295, 58 All. 397, 
38 Bom. L. E. 7.51, 162 I.C. 993; Banarsi 


Das V. Samat PrasalildSQ) 58 All. lOlu, 
164 I.C. 1047, (’36) A.A. 641. 

(p) GobarJhan V. Jasadamoni (1891) 18 Cal. 252. 
(j) Narayan v. Laiing (1878) 2 Bom. 140. 

(r) Khemkor v. Umaishankar (1873) 10 Bom. 
H.C. 381. 

(<) Sankaralingam v. Subban 1 7 Mad. 479. 
(0 Jira Mayan v. Bar .Jeihi (1941) Bom. 535, 
195 I.C. 841, (’41) A.B. 298. 

(m) Keshav v. Bai Oandi (1915) 89 Bom. 638, 
29 I.C. 952, (’15) A.B. i07. 

(t>) Emperor v. Bai Ganga (1917) 19 Bom. L.R. 
66, 39 I.C. 308, (’16) A B. 97. 
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Ss. to cohabit with the petitioner, the Judge shall pass a decree declaring that the marriage 

441^ between the parties has been dissolved. When any such decree has been passed, it shall 

be lawful for the respective parties to marry again as if the prior marriage had been 
dissolved by death, and the issue of any such re-marriage shall be legitimate, any Native 
law to the contrary notwithstanding. 

The Indian Divorce Act, 1869. — This Act provides inter alia for dissolution of marri- 
age, but it applies only to cases where “ the petitioner or respondent professes the 
Christian religion ” (s. 2 of the Act). Sec. 7 of the Act provides that the Court shall act 
and give relief on jirinciples of the English Divorce Courts. There is a conflict of opinion 
whether the Indian Divorce Act, 1869, applies only to monogamous marriages such as a 
Christian marriage or also to polygamous marriage such as a Hindu marriage where one 
of the parties, being the petitioner, changes his religion for Christianity after the marriage. 
A and his wife B, both Hindus, marry according to the rites of Hindu law. A and B 
. subsequently become Christians. A then applies to the Court for the dissolution of the 
marriage on the ground that Ids wife has, since the .solemnization of the marriage, been 
guilty of adultery (s. 10 of tlui Act). Is A entitled to relief under the Act ? It has been 
lield by the Calcutta Higli Court that he is, the ground of the decision being that A pro- 
fessed the ('hristian religion at the time of presenting the petition and that fact was 
suflicient to give jurisdiction to the Court, under the Act, though the marriage was a Hindu 
marriage (w). tlio other hatid, it has been held by the IMadras High Court, that 
having regard to s, 7, tlio Act apjdies to monogamous marriages only, and that the Court 
has no jurisdiction to entertain .-I’s petition under the Act (x). 

442. Marital duties.- (1) The wife is bound to live with 
her husband and to submit herself to his authority. An 
agreement enabling tlie wife to avoid a marriage or to live 
separate from her liusbaiid if he leaves the village in which his 
wife, and lier ]>arcnts reside, or if lie marries another wife, is 
void. Such an agreement is against public policy and contrary 
to tli(‘. spirit of the Hindu law. An agreement of this kind is 
no answ(U’ to a suit for restitution of conjugal rights by a 
liusliand against liis wife (y). 

(2) The liusbaiid is bound to live with his wife and to 
maintain lier. 


443. Guardiansliip of wife.- (i) The husband is the 
lawful guardian of his minor wife (z) and is entitled to require 
her to live with him, however young she may be, unless there is 
a custom enabling the wife to live with her parents until she 
has arrived at puberty (a). 

(2) After the husband’s death, the guardianship of 
the wife, if slie is a minor, devolves on the husband’s relations 
in preference to lier paternal relations (6). 


(id) Thapita v. TJiapila (1894) 17 

(jobardhan v. Jasadamoni (1891) 18 (.'ul. 

(x) (1894) 17 Mad. 235, sunra. 8oe also 
reritjanuyakam v. Pottukanni (1891) 14 
Mad. 382. 


(y) Hitaram v. Aheeree (1S73) 11 Beng. L.R. 129 ; 

Tekait v. Basanta (1901) 28 Cal. 751. 

(z) Dhuronidhur, in the tnatter o/(1890) 17 Cal. 

298. 

(rt) Anmnga v. Viraraghava (1001) 24 Mad. 266. 
(6) Khudiram v. Bonvarilal (1889) 16 Cal. 684. 
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The infancy of the wife is no ground for depriving the husband of his right to 
demand that his wife shall reside in the same house as himself though it might be right 
in the case of a very young girl to require the husband to show that she would be placed 
by him under the immediate care of some female member of his family (c). See the 
Guardians and Wards Act, 1890, sec. 19. 

444. Kestitution of conjugal rights. — (1) lllither party to a 
marriage may sue the other for restitution of conjiigci 1 rights {d). 
The Court may refuse to pass a decree for restitution of con- 
jugal rights against the wife, if the liusband is suffering from 
a loathsome disease, such as leprosy or syphilis (e), or if he 
keeps a concubine in the house, or is guilty of cruelty in a de- 
gree rendering it unsafe for the wife to return to her husband’s 
dominion (/), or if lie adopts another religion (g). But the mere 
fact of the husband marrying a second wife (h), or mere 
infidelity on the part of the husband (t), or the fact that the 
wife is a minor (j) [s.443], is not by itself sufficient to 
disentitle the husband from claiming restitution of conjugal 
rights. 

(;2) In a suit for restitution of conjugal rights by a Hindu 
husband, the husband is not necessarily entitled to a decree 
in the absence of a plea of cruelty by the wife. Where the 
wife has pleaded that she was deserted or neglected by 
her husband and that the suit is not bom fide, she should be 
allowed to lead evidence so that the Court may be in a position 
to judge whether the relief sought for by the husband should 
be granted or not, and if so on what conditions, if any (1). 


In a suit by the husband for restitution of conjugal rights the cause of action arises 
where the husband lives (w). 


It has been held by the High Court of Calcutta (w), and following it, by the High 
Court of Rangoon (o), that the presumption that the requisite ceremonies have been 
performed [s. 438] applies only to cases involving questions of inheritance so as to avoid 
illegitimacy, and that no such presumption arises in a suit for restitution of, conjugal 
rights. In such a suit, where the validity of the marriage is disputed, the Court must 
find specifically whether the requisite ceremonies were performed. 


(c) Kateenm Mtisimmi(iOendhmee(\‘Alh)*iZ 
. Jl. 178; Surjyamoni v. Kali Kanta 
(1901) 28 Cal, 37 ; Navnitlal v. Pursfiotam 
(1926) 50 Bom. 268, 94 I.C, 11, (’26) A.B. 
238. 

(dS Tekaii v. (1901) 28 Cal. 751 ; Dadaji 

V. Ruktmbai (1886) 10 Bom. 801. 

(«) Bai Premkuiar v. Bhika (1868) 5 Bom. H.C. 
A.C. 209. 

(/) Dular Koer v. Dwarka Nath (1905) 34 Cal. 
971 ; Yamunabai v. Narayan (1876) 
1 Bom. 164. 

(g) Paigi v. Sh^marain (1886) 8 All. 70. 


(h) MotUal V. Bai Chanchal (1902) 4 Bom. L.B 

107. 

(i) Binda v. Kaunsilia (1891) 13 All. 126, 164. 
{}) (1901) 28 Cal. 37, supra; (1886) 10 Bom. 

301, supra. 

(t) Ude Singh v. Mst. Daulat Kaur (1935) 16 
Lah. 892, 158 I.C. 223, (’35) A.L. 386. 

(0 Bai Jivi v. Narsingh (1927) 51 Bom. 829 
101 I.C. 403, (’27) A.B. 264. 

(m) Venugopal Naidu v. Lakshn.i Ammal (1936) 
59 Mad. 892, 161 I.C. 486, (’36) A.M. 288. 

(n) Suriyamoni v. Kalikanta (1901) 28 Cal. 37, 

50. 

(o) Rampjyar v. Deva Rama (1923) 1 Ranff. 129 

76 I.C. 475, (’28) A. R 202. 


Ss. 

443,444 
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CHAPTER XXIII, 

ADOPTION 

1. “ There is no heavenly region for a sonleas man.” — Vasistha. 

2. " He whom his father and mother give to another as his son, provided that 
the donee have no issue, if the boy be of the same class, and affectionately disposed 
is considered as a son given, the gift being confirmed by pouring water.” — Manu. 

3. “A son formed of seminal fluids and of blood proceeds from his father and mother 
as an effect from Its cause. Both parents have power to give, sell or disown him. But 
let no man give or accept an only son, since he must remain to raise up a progeny for the 
obsequies of ancestors. Nor let a woman give or accept a son, unless with the assent of 
her lord. He who means to adopt a son must assemble his kinsmen, give humble notice 
to the king, and then having made an oblation to fire with words from the Veda, in the 
midst of his dwelling-house, he may receive as his son by adoption, a boy nearly allied to 
him, or (on failure of such) even one remotely allied. But if doubt arise (as to his caste), 
let him treat the remote kinsman as a Sudra. The class ought to be known, for through 
one son the adopter rescues many ancestors. If after ho has been adopted, a legitimate 
son be born, then the adopted son shall be participator of a fourth share.” — Vaaistha. 

Note.— Hho texts prohibiting the adoption of an only son, and those directing the 
adoption of a near relative, have been held to be merely recommendatory, and not man- 
datory. Therefore neither the adoption of an only son nor the adoption of a stranger, 
though there be near relations, is invalid. 


Contents. 

1. Who may adopt — sees. 4411-473. j 

2. Who ymy give in adoption — secs, j 

474-479A. 

3. Who may be adopted — secs. 480-487. j 

4. Ceremonies relating to adoption — 

secs. 488-41)3. 

5. Hesults of adoption — secs. 404-500. 


6. Devesting of estate on adoption- 

secs. 501-50(1. 

7. Alienations made prior to adop- 

tion— secs. 607-.509. 

8. Effects of invalid adoption — secs. 

510-511. 

9. Mode of proof and estoppel— secs. 

512-514. 

10. Kritrima adoption — sec. 615. 


445. Adoption in other systems of law.— Adoption is not 
recognized by the Mahomedan law (p), nor is it recognized 
by the English or the Parsi law. It is recognized by the Hindu 
law, but even in that system of law there may be a family [q) 
or caste (r) custom prohibiting adoption, and if such custom is 
proved, effect will be given to it by the Courts. 


446. Different forms of adoption.— The ancient Hindu 
law recognized five kinds of adopted sons. The modern 
Hindu law recognizes only two, namely, the damhi and the 
kntnma. The dattaka form is in use all over India. The 
kritrma form is prevalent in Mithila and the adjoining districts. 


(/j) Moharnttuid Allahadad v. Muhamdad Ismail 
(1888) 10 All. 280, .340. 

{q) Fanindra v. RajeshmrilSSti) 11 Cal. 463, 12 


I. A. 72. 

(r) Verabhai v. Bai Hiraha (1903) 27 Bora. 
492, 30 I.A,234. 
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The ancient Hindu law recognized twelve kinds of sons, of whom five were adopted 
sons. Of these twelve only three are now recognized, namely, auraaa or legitimate son, 
dattaka or son given in adoption, and kritrima or son made. The whole of this chapter 
deals with dattaka adoption except sec. 515 which deals with kritrima adoption. 

447. Object of adoption. — The objects of adoption are 
twofold : the first is religious, to secure spiritual benefit to 
the adopter and his ancestors by having a son for the pur- 
pose of offering funeral cakes and libations of water to the 
manes of the adopter and his ancestors. The second is secular, 
to secure an heir and perpetuate tlie adopter’s name (s). 

When a Hindu gives a boy in adoption, his act is, according to the Hindu Shastras, in 
the nature of a sacred gift voluntarily made. Jt is on that account that Manu requires 
the gift to be “ confirmed by pouring water.” A daughter given in marriage, which is 
called kanyadan, and a son given in adoption, which is called pulradan, stand in this 
respect on the same footing. Both arc gifts for religious and secular purposes (^). 

448. Requirements of a valid adoption.— No adoption is 
valid unless— 

(1) the person adopting is lawfully capable of taking in 
adoption [secs. 449-473] ; 

(2) the person giving in adoption is lawfully capable of 
giving in adoption [secs. 474-479] ; 

(3) the person adopted is lawfully capable of being taken 
in adoption [secs. 480-487] ; 

(4) the adoption is completed by an actual giving and 
taking [sec. 489] ; and 

(5) the ceremony called datta honiam (oblation to fire) 
has been performed. It is, however, doubtful 
whether the datta homam ceremony is essential 
in all cases to the validity of an adoption [sec. 490]. 


I. PERSONS WHO MAY LAWFULLY TAKE IN ADOPTION. 

449. Who may adopt.— Every male may adopt provided 
he is otherwise competent to do so [sec. 450]. A wife also 
can adopt to her husband, but no other female can adopt to any 
other male ; thus a mother cannot adopt to her son, nor a sister 
to her brother. A wife cannot adopt during her husband’s 
lifetime except with his express consent (u). After his death, 


U) Sitaram v. Harihar (1911) 36 Bom. 169, 179, 
180, 8 I.C. 626 ; Bal Qangadhar Tilak v. 
Shrinivat (mb) 42 I.A. 136, 154, 39 Bom. 
44U 470, 29 I.C. 639, ('15) A.PC. 7. 


(t) 35 Bom. 169, 179, 180, 8 I.C. 625, supra. 

(u) Narayan v. Nar^a (1870) 7 Bom. H.C.A. 

C. 163. 


S<. 

446449 
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Ss. she may adopt, in certain parts of British India, only if he has 
449, 450 expressly authorized her to adopt, and in other parts of British 
India, even without such authority [sec. 452]. But in no case can 
a wife or a widow adopt a son to herself; the adoption must be 
made to her husband. An adoption by a woman of a son to 
herself is invalid and it confers no legal rights upon the person 
adopted (i;). 

It will bo seen from the above that a Hindu may either himself adopt, or delegate 
the power to adojit to his wife. But ho cannot delegate the power to any other person. 
Ab to Kritrima adoption, see sec. 615. 

450. Adoption by male.~(i) Subject to the provision of 
any law for the time being in force, every male Hindu, who is 
of sound mind {nf and has attained the age of discretion, even 
tliough he may be a minor (x), may lawfully take a son in 
adoption, provided be has no son, grandson, or great-grandson 
natural or adopb^d (y), living at the time of adoption. 

TJie Iligli Court of Bombay has held that a Hindu, wha 
has a son, grandson or great-grandson living at the time, 
cannot adojit even if the son, grandson or great-grandson, 
is dis(iuali(Le(l from inheriting on any of the grounds mentioned 
m s.eelYen (,1") above e.g. \i \\e a congenital idiot (a). 
The High Court of Madras has dissented from that view and held 
that lie can adopt (b). Even according to the Madras view, 
sucli an adoption would, since the Hindu Inheritance (Removal 
of disaliilities) Act, 1928, be invalid, unless the son, grandson, 
or great-grandson was a lunatic or idiot from birth. See 
sec. 98 (2). 

(2) The fact that the adopter is a bachelor (c), or a 
widower (d) or tliat liis wife does not consent to the 
adoption (e), or that she is at the time of adoption pregnant 
to his knowledge (/), does not prevent him from taking a son 
in adoption. 


( d ) Chou'iln/ Vudnm Stmjh v. Koer Oddey Singh 
(ISOU) 12 M.T.A. 2r)0, a.',!) ; Naretidra v. 
Dina Xath (i'JO'J) 3t) Cul. 824, 3 I.U. 996. 

(»') Tayamnund v. Sashachalla (1863) 10 M.f.A. 
420, pj) 434-35; Seshnnimi Dmlimnahha 
(1017) 40 Matl, 660, 33 I.O. 578, (’17) 
A.M. 265. 

(0 Rajendro Narain v. Saroda (1871) 1.5 W.E,. 
548 ; Jnmoona Dassya v. Bama Soomhtri 
(1876) 1 Cal. 289, pp.' 295-96, 3 I.A. 72, pp. 
83-84; Dntel Vandravan v, Batel Manilal 
(1891) 15 Lorn. 565 ; Sailiraja v. Veukaia- 
swumi (1917) 40 Mad. 925, 928-29, 40 I.C. 
518, (’18) A.M. 1072; Kashinath Bala- 
kruihna v. Anant Murlidhar (1942) Bom. 
782, 203 I.C. 352, ('42) A.B. 284. 


(y) Oopee Lai v. Chundraolee (1872) I.A. Sup. 
Vol. 131. 

{z) Bharmappa v. Ujjangauda (1922) 40 Bom. 
455, 65 I.C. 216, (’22) A.B. 173. 

(а) Krishnaji Hanmant v. Raghaveyidra Keshav 

(1942) Bom. 486,201 I.C. 401, (’42) A.B. 
178. 

(б) Nagammal v. Sankarappa (1931) 64 Mad. 

576, 131 I.C. 9, (’31) A.M. 204. 

(f) (jlopal V, Naruyan (1888) 12 Bom. 329. 

(d) Chandrasekharudu v. Bramhanna (1869) 4 

Mad. H.C. 270. 

(e) Rungama v. Atchama (1846) 4 M.T.A. 1. 

(/) Nagabhnshanam v. Seshammaguru (1881) 3 
Mad. 180 ; Daulat Ram v. Bom Lai (1907) 
29 All. 310; Hanmant v. Bhimacharya 
(1888) 12 Bom. 105. 
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Illustrations. 

(») A, who has an adopted son B, adopts C. The adoption is not valid, for a Hindu 
cannot have two adopted sons at the same time {g). 

(b) A has a grandsonJ?, who is dumb, the dumbness being congenital and incurable, 

A cannot be said to bo sonloss so as to make an adoption by him in the lifetime of B 
valid (A). 

(c) A has a son B who is an outcast. Can A take another son in adoption ? Accord- 
ing to the pur© Hindu law A can adopt, for B, being an outcast, cannot perform obsefjuial 
rites and is not entitled to inherit to him. But it is a question whether since the passing 
of Act 21 of 1850, the Courts would recognize the adoption, for having regard to the 
provisions of that Act, B would still be entitled to inherit to A, though he might be an 
outcast. The remarks which apply to an outcast apply also to one who has renounced 
the Hindu religion. 

Minor . — Under the Indian Majority Act, 1875, minority extends to the end of the 
eighteenth year, except in cases where a guardian has been appointed by a Court of 
Justice, or where the minor is under the jurisdiction of the Court of Wards, in which cases 
it lasts till the end of the twenty-first year. The Indian Majority Act, 1875, does not 
apply to Hindus in matters of adoption. Therefore, even a minor may adopt or autho- 
rise his widow to adopt, provided he has attained the age of discretion, that is, has 
completed the ago of fifteen years (i). 

Consent of Court of Wards . — There are local Acts which constitute Courts of Wards. 
These Acts contain provisions prohibiting a ward of the Court from adopting without 
the consent of the Court. 


Ss. 

450*'452 


Illegitimate son . — The existence of an illegitimate son is no bar to an adoption ( j). 


lllatom adoption.^See the under- mentioned case (k). 


451. Adoption by wife. — A wife cannot adopt a son 
to her husband during her husband’s lifetime except with his 
express consent ( 1 ). 

The case of an adoption by a wife during her husband’s lifetime is very rare. 


452. Adoption by widow. — ^The law as to adoption by a 
widow is different in different provinces (m) 

(1) In Mithila a widow cannot adopt at all, not even if 
she has the express authority of her husband. 

(2) In Bengal, Benares (n) and Madras a widow may 
adopt under an authority from her husband in that behalf. 


(g) (1846) 4 M.T.A. 1, supra ; Mohesh v, Taruck I 
(1893) 20 Cal. 487, 20 I.A. 30. 

(A) Bharmappa v. Ujjangauda (1922) 46 Bom. 

455, 65 I.C. 216, (*22) A.B. 173. 

(i) Sattiraju v. Venkataswami (1917) 40 Mad. 
925, 928-29, 931-33, 40 I.C. 618, ('18) A.M. 
1072. 

O') Maharaja of Kolhapur v. Sundaram (1925) 48 
Mad. 1, 93 I.C. 705, ('25) A.M. 497. 


(I') Nalluri v. Kamepalli (1919) 46 I. A. 168, 
42 Mad. 805, 51 I.C. 1, ('19) A. PC. 162. 

(/) Narayan v. Nana (1870) 7 B. H. C. A. C. 
153. 

(m) Collector of Madura v. Mootoo Ramalinga 

(1868) 12 M.I.A. 397, 435-36. 

(n) Babu Motising v. Durgabai (1929) 53 Bom. 

242, 114 I.C. 379, ('29) A.B. 57. 
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S. 452 Such authority may be express or implied. It cannot be 
implied from the mere absence of a prohibition to adopt (o). 

(3) In the Madras Presidency a widow may also adopt 
without her husband’s authority, if where the husband was 
separate at the time of his death, she obtains the consent 
of his sapmdas, and where he was joint, she obtains the consent 
of his undivided coparceners. This subject is considered 
more fully in sec. 4G2 below. 

(4) In the Bombay Presidency, a widow may adopt 
even without any authority. See sec. 463 below. 

Among the Jains of the Bombay Presidency who migrated 
from Jo(lh])ur a Jain widow can adopt without the authority 
of her husband (p). 

Among f]\i\ ]bighubansi Kajputs who immigrated from 
Ayodhya to (Jiiiulwara a widow inay adopt without authority 
of her husband ((j). 

Tho (lilFcrc'iice of opinion between the various schools of Hindu law noted above 
arises from dilferent inti*rpretations put upon <a text of Vasistha, which says : — “ Nor 
let a woman jiive or accept a son, unless with the assent of her lord.” All the schools 
accept tho above text as authoritative, but the Mithila school takes it to mean that the 
assent of the liUH))and mu.st be given (it the time of the adoption, and, therefore, a widow 
cannot adopt at all. The Benares and Bengal schools interpret the text as requiring 
an expre.s.s permission given by the husband in hi.s lifetime, but capable of taking effect 
after his death. The Bombay .school explains the text away by saying that it applies 
only to an adoption made in the husband's lifetime, and is not to be taken to restrict the 
widow’s povv('r to do tliat which the general law pre.scribes as beneficial to her husband’s 
soul. According to this school the assent of the husband is presumed, so that a widow 
may ailopt even to her decca.sed minor husband (r). The law in Madras stands interme- 
diate betw('en the law in Bengal and the law in Bombay. According to tho Dravida 
(Madras) school, the word ” husband ”, or ” lord ” in the above text is merely illus- 
trative, and means the guardians of the widow for tho time being, so that the assent 
of the husband’s saptndas who are the widow’s guardians after her husband’s death is 
.sufficient to enable her to adopt ; but she cannot adopt without their assent even if he 
was separate at the time of his death. 

Adoption by Jain widow . — A Jain widow cannot adopt a son to her husband without 
the authority of her hu.sband or the consent of his mpindas («), in the absence of proof of 
a custom to the contrary (/). 

(c) l{al<tsubi(t/n(tni/<t J'lonli/n ThaJiniar v. Sub- 
bnyi/a Thn<tr{l{m) «*>.', I. A. DU, (1038) Mh« 1 
40 IJoui. L.ll. 704, 72 l.C. 724 (’38) 

A. PC’. 34. ’ ^ 

(/') Hu^anchaud lihikanchand v. Man(}ibh(d 
(iulaichand (1942) Bom. 467, 20l l.C. 759, 

(’42) A.B. 185; Yamnshetti HhausheHx 
V. Ashok Bhaushetti (1940) Bom. 819, 191 
l.C. 488, (’40) A.B. 391. 

{q) Mst. Kresarbai v. Inde Sinyh (1945) Nag. 1, 


/ 1 l.A. I'JW. 

(r) Patel Vandravan v. Patel Manilal (1891) 15 

Bom. 505. 

(s) Peria Ammani v. Krishnasami (1893) 16 

Mad. 182 ; Gettappa v. Eramma (1927) 50 
Mad. 228, 97 l.C. 503. (’27) A.M. 228. 

(0 Lakhmi Chand v. Gatto fiai (1886) 8 All. 319 ; 
Manohar Lai v. Banarsi Das (1907) 29 
All. 495; Asharfi Kunwar v. Rup Chand 
(1908) 30 All. 197; Damabh Pershad v. 
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ADOPTION BY WIDOW UNDER EXPRESS AUTHORITY 
FROM HER HUSBAND. 

453. Who may give authority to adopt.— Every Hindu of St. 
sound mind who has attained the age of discretion may autho- 453, 454 
rize his wife (except in Mithila) to adopt a son to him after 

his death, even if he has not attained the age of rxiajority (m). 

The authority to adopt may be given by the husband, even if he was a member of 
a Mitakshara joint family at the time of his death (v). Thus if A and B are members 
of a Mitakshara joint family, either of them may authorize his wife to adopt a son to 
him after his death. As to adoption by a minor, see notes to s. 450 above. 

454. Authority to widow to adopt.— (i) Authority can be 
given to widow afone.— The authority to adopt can be given 
to the widow alone, and not to any other person, nor can it 
be given to the widow conjointly with another (iv). 

(2) Joint authority to widow and another . — Where the 
authority to adopt is given to the widow conjointly with another 
person, the authority is void and an adoption made in 
pursuance of such authority is invalid (x). 

(3) Authority to widow to adopt with consent of a specified 
person. — But though a Hindu cannot join any other person 
with his wife in making an adoption, he may direct his wife to 
adopt with the consent of a specified person, or he may direct 
her not to adopt without the consent of a specified person. 

Where the direction is to adopt with the consent of a specified 
person, and it appears from the context and surrounding 
circumstances that the consent was to be a condition precedent, 
as where the wife is very young and the paramount intention 
shown by the document giving authority to adopt is not to 
obtain the spiritual benefits arising from the adoption but 
to have a son to inherit, an adoption made without the consent 
of the person named is invalid, whether such person be alive 
or dead at the time of adoption {y). Where the boy to be 
adopted was to be chosen by four executors and one of the 
executors selected the boy after consulting the co-executors 
who did not express their disapproval either before or at the 

(M) Patel Vandraran v. Patel ManUal (1891) 27I.A.128. 

15 Bom. 565. (y) Rajendra Prasad v. Gopal Prasad (1930) 

(t>) See bachoo v. ManVorebai (1907) 31 Bom. 57 I.A. 298, 10 Pat. 187. 127 I.C. 743, 

373, 84 I.A. 107, (’30) A.PV. 242, reversinfi fl.c. in (1928) 

(u>) Amrilo Zal V. Surnomoi/e (1900) 27 Cal. 996, 7 Pat. 245, 108 I.C. 545, (’29) A.P. 61 ; 

27 I.A. 128 ; Ehagrandas v, Rajmal Radha Mahadeb Jiv v. Rajendra Prasad 

(1873) 10. Bom. H.C. 241 [Jainsj. Bose (1933) 12 Pat. 727, 149 I.C. 809, (*33) 

(*) Amrito Lai v. Sumomoye (1900) 27 Cal. 996, A.P. 250. 
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time of adoption, the adoption was held to be valid (z). Where 
the direction is tliat she sliould not adopt without the consent 
of a specified persoii, an adoption made without such consent 
is invalid in every case whether such person be alive or dead 
at the time of adoption (a). But where she is merely directed 
to consult a specified person, she is not bound to do so, and she 
may adopt without consulting such person {b). 

llluslrations. 

(a) A by his'Vill authorizes his wife and his executors to adopt a son to him. If 
an adoption is made in pursuanco of such authority by A’s widow and his executors, 
the adoption is invalid. The adoption will also bo invalid, even if it is made by the 
widow alone, for the authority to adopt is not given to her singly, but to her conjointly 
with others. 


(b) A Hindu by his will appoints five persons as executors and trustees, and 
authorizes his widow to make an adoption tvUh the consent of those persons. Four of 
the trustees prove the will and undertake the trust, but the fifth declines to do so. An 
adoption by the widow with the consent of the four wlio prove the will is valid : Bal 
Oangadhar Tilak v. -b'A/iattw (1915) 42 I. A. 135. 30 Bom. 441, 29 I.C. 639, (’15) A. PC. 7. 

455. Authority to co-widows. --(i) Where there are two or 
more widows, and the authority to adopt is given to one of 
them only, she may adopt without consulting the other widows, 
and she alone, it seems, can adopt (c). 


(2) In Narsimha v. Partkasarathi (d) a case from Madras, 
their Lordships of the Privy Council left it an open question, 
whether if a power to adopt were given to two or more widows 
jointly, such power would be valid, but they held that even if it 
were so, it must be exercised by them all and that it could not be 
exercised after the deatli of any one of them. In that case their 
J.ordships observed tliat such a power might be supported by 
custom, and that there were indications in the cases cited before 
them that in some parts of India such a power might perhaps 
be interpreted as giving a preferential right of adoption to the 
senior widow. It has since been held by the High Court of 
Madras that where a joint power of adoption is given to two 
widows, an adoption made by them jointly is not invalid, though 
the son adopted would in law be the son only of the senior 


(z) hattanlal liaiinath TaIi. 1 (!*.(;.), 

169 I.C. 902, (’37) A.ru. 292. 

(a) liangubai v. Uhagualhibai (1878) 2 Boiii. 377 

(1900) 27 Cal. 996, 1002, 27 I. A 128, 132, 
134, supra ; lud Gongadhar Txlak v. 
Shrinims (lOlf)) 42 1.A. 135, 39 Bora. 
441, 29 I.C. 639, (’15) A.PC. 7. 

(b) Surendra yandanv. ^Sailajt (1891) 18 Cal. 

385, cited with approval la Kannepalli 


Surganarayana v. V snkaiaramana (1906) 
29 Mad. 382, 33 I. A. 145. 

(e) Strange's Hindu Law, vol. ii, 91 ; Mayne's 
Hindu Law, 118. 

(d) (1914) 37 Mad. 199, 220-221, 41 I. A. 51, 
69-70, 23 I.C. 166 ; LacAmi v. Jfusammut 
Parbati (1920) 42 All. 266, 54 I.C. 910, (’20) 
A.A. 166. See also Sarada Protad v. Rama 
Pali (1912) 17 C.W.N. 319, 16 I.C. 817. 
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widow who alono has the preferential right to adopt, the junior Ss. 
widow being considered only as his step-mother. The decision ^5, 456 
proceeds on what is called ‘‘ the genius of the Hindu law ” 
and “ the custom and consciousness of the community at large 
at any rate in Soutli India ''(e). Where a deed conferred on 
both the widows authority to adopt and further provided that 
if any one was not willing to adopt, the other may do so, it was 
held that the authority was valid (/). 

(3) Where the authority to adopt is given to the widows 
severally, the senior widow has the prior right to exercise the 
power of doption. The junior widow has no right to adopt 
unless the senior widow refuses to do so (g). A widow cannot 
adopt when her co-widow has validly adopted and the adopted 
son is living (h). See secs. 462 (8), 463 (4), and 470. 

Illustration. 

A Hindu testator, having two wives, directed by his will as follows : — “ You ” 

(raeaning his two wives) “ should adopt a boy who is our sonnihita whenever it strikes 
you that our Samastanam should continue. In all matters both should act without 
quarrelling.” Both wives survived the te.stator. After the death of one of the widows 
the other adopted a son to the testator. Held by the Privy Council that the power to 
adopt yf&B joint, and that it could not bo validly exercised by one widow after the death 
of the other, and that the adoption was therefore invalid : Narasmha v. Parthasarathy 
(1914) 37 Mad. 199, 41 1.A. 51, 29 I.C. 166. 

456. Form of authority. — (1) The authority to adopt may 
be given verbally or in writing. If it is in writing, it must be 
registered, unless the authority is given under a will (i). 

(2) If the authority is contained in a will, the will must 
be executed in accordance with the formalities required by 
the Indian Succession Act, 1925, s. 63. 

(3) Minor's will—lf an authority to adopt is given 
by a minor by a writing purporting to be a will, the docu- 
ment must be registered. The reason is that a minor cannot 
make a will (j), and the writing can only be treated as non- 
testamentary, in which case it must be registered as required 
by law (A;). 

(fl) Tiruvenffalam v. Butr.hayya (1929) 52 Mad. 

873, 113 I.C. 347, ('29) A.M. 11. 

(/) Rajaram v. Joti Prasad (1943) All. 747, 209 

I.C. 169, (*43) A.A. 319. 

(i/) Rijoy V. (1911) 38 Cal. 694, 12 I.C. 460 ; 

Jlondakini Dasi v. Adinath Dey (1891) 18 

Cal. 69 ; Ranjit Lai v. Bij<yy Krishna (1912) 

39 Cal. 682. 14 I.C. J 7. 

(h) Shivappa Rudrappa v. Rxidrava Chanba- 


sappa (1933) 57 Bom. 1, 142 I.C. 164, 
(*32) A.B. 410. 

(i) ilutsaJdi Lai v. Kundan Lai (1906) 28 All, 

377, 33 I.A. 55. Keglstratlon Act, 1908, 
s. 17(3). See itotratv. Bmiliahadur (1926) 
1 Luck. 403, 98 I.C. 567, ('26' A. PC. 97. 

(j) Indian Succession Act, 1925, s. 59. 

(At) Vijayaratnaxn v. Sudarsana (1925) 48 Mad. 
614, 52 I.A. 305, 89 I.C. 733, (’25) 
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457. Conditional authority.— The authority to adopt may 
be conditional, but the condition must not be illegal. An 
authority to adopt in the event of a disagreement between 
the widow and the natural born son, even if the son should then 
be living, is invalid (1 ) ; the reason is that a Hindu cannot adopt 
while he has a son living [s. 450]. But an authority to adopt 
in the event of the natural born son dying under ago and 
unmarried is valid (m). 

458. Authority must be strictly followed. — The authority 
to adopt must be strictly obeyed (n). The duty of the widow 
is to obey such directions as her husband may have 
given as to the way in which she should exercise the power 
of adoption to him (o) or as to tlie boy to bo adopted (j)). 
Where the husband directed that the widow should adopt a 
boy from his family or of his gotra the adoption of any other 
boy is invalid {q). Thus where the authority to the widow 
IS to adopt within a specified period, she cannot adopt after the 
expiration of that period (/*). Similarly where the widow is 
authorized by her husband to adopt, ‘‘ if no male or female 
<'hild should be born to him,’’ she cannot adopt if a daughter 
is born to him, although she may be born after his death (s). 
It has been held by the High Court of Bombay that where the 
widow is authorized by her husband to adopt a boy named by 
him, and she adopts the boy, she is not precluded from adopting 
another boy after the death of the adopted boy, unless there is a 
direction prohibiting her from adopting any other boy. Such a 
direction to operate as a prohibition against the widow adopt- 
ing any boy, except the boy named by him, must be explicitly 
made and clearly intended by the husband to limit the discre- 
tion of the widow for all time, and on every occasion on which 
otherwise after his death his widow might validly make an 
adoption to him (t). 


(/) Soliifchna v. JUundolal (1!S11) 1 ]k*ng. S.T). 
(L'rid ca.. 434). 

(in) ]\aja VclUtnki v. Venkata (1870) 1 Mad. 
171, 4 1 A. 1. 

(n) ChoK'dhnf Vadam Smqh v. Koer Oddei/ 
SuKjh (180i») 12 M.l.A. 350, .3.50'; 

2 Jleng. L.K. (I’.C.) 101. 12 W.li. (V.C.) 
1 ; J!iurendrake(!hai\. Doorgasundari {liid2) 
10 I. A. 108, 122, 10 Cal. 513; Rajendra 
Prasad v. (iopal Prasad (1030) 57 l.A. 
206, 303, 10 Cat. 187, 196, 127 I.C. 743, 
(’30) A. CC. 242. 

io) SUabai v. Rapa (1020) 47 l.A. 202, 205, 47 
Cai. 1012, 1018, 57 I.C. 1, (’21) A.CC. 
8 ; Yadao v. Samdto (1921) 48 l.A. 513, 
522, 40 Cal. 1, 12, 64 I.C. 538, (’22) A. 


rc. 216. See Rajendra Prasad v. Gopal 
Prasad (1028) 7 Pat. 245, 108 I.C. 545, 
(’20) A. P. 51. 

(;>) Kalavah Deri v. Dharan Prakash (1933) 55 
All. 78, 60 l.A. 00, 142 I.C. 1, (’33) 
A.CC. 71. 

(^) Siindara Smidu v. Adinarayana (1040) Mad. 

233, 180 I.C. 303, (’30) A.M. 009. 

(f) MiUsatidi Lai v. Kundan Lai (1906) 28 All. 
377, 33 l.A. 55. 

(«) Rhagwat Koer v. Dhanukhdhari (1919) 46 
l.A. 259, 47 Cal. 466, 63 I.C. 847, (*19) A. 
PC. 75. 

it) Yadao V. Namdeo (1921) 48 l.A. 513, 40 Cal, 
1, 64 I.C. 636, (’22) A.PC. 216 ; Lakshmi- 
bai V. iiojoji (1898) 22 Bom, 996, 
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llluatrations, 

(a) A authorised his wife, who was then pregnant, to adopt, in case “ the son that 
might be born ” dies. A dies, and after his death the widow is delivered of a daughter. 
The authority to adopt cannot be validly exercised {u). 

(b) A authorizes his widow to adopt “ one of the sons ” of B. The authority to 
adopt will be deemed to have been strictly pursued if any one of B'a sens is adopted, 
whether he was in existence at the date of the authority or was born thereafter. Such an 
authority does not limit the widow’s choice to a son of B who was in f-xistence at the 
date of the authority : Mutsnddi Laly. Kundan Lall (1906) 28 All. 377, 33 f. A. .5.7, 

(c) A directs by his will that his widow W should “ so far as ^{^ssible adopt S, the 
second son of my elder brother : if he cannot bo obtained, any other boy should be 
adopted with the advice of the trustees.” In consequence of ill-feelinga arising between 
W and S and his family, W adopts, with the consent of the tru.stees, her sister's son. 
The adoption is invalid. The words, ” so far as pos.sibIe,” mean that unless there 
are conditions outside the will preventing the possibility of the adoption, the widow 
when she does adopt, is to exercise her power in favour of S. The boy could be obtained 
ana mere ill-feeling between IF and S and his family could not justify IF in disobeying 
the mandatory directions of her husband : Siktbai v. Bapu (1920) 47 I. A. 202, 47 Cal. 
1012, 57 I.C. 1, (’21) A.PC. 8. 

459. Exercise of authority to adopt discretionary : no limit 
of time. — A widow who is authorised by her husband to 
adopt may or may not adopt, at her discretion. She is under 
no legal obligation to adopt, oven if she has been expressly 
directed by her husband to do so. Her rights to the husband’s 
estate are not in any way affected by her omission or refusal 
to adopt (p). Nor is there any limit to the time during which 
she may act upon the authority given to her [s. 471 ( 4 )]. See, 
however, secs. 471-472. 

460. Revocation of power to adopt.— (7) An authority to 
adopt may be revoked either expressly or impliedly. 

{ 2 ) If the authority is contained in a will to which the 
provisions of the Indian Succession Act, 1925, apply, it can 
only be revoked in the manner provided by sec. 70 of that Act. 

Illustration, 

A Hindu disposes of his ancestral property by a will made in 1889. At the date 
of the will he was the sole surviving coparcener with regard to that property, and as 
such entitled to dispose of the property by will [s. 255J. The will contains an authority 
to the widow to adopt V if he did not adopt him in his lifetime, and, in the event of 
F’s death in the wife’s lifetime, to adopt P. The testator adopts V in 1890, the legal 
result of which is that he admits F as a coparcener in the family. He then makes another 
will which contains a disposition of property inconsistent with the first will but contains 

(u) Mohendrohll v. Rookiney Dabee (1884) 1 (1888) 12 Bom. 202; Uina Sundari v. 

Coryton 42. Sourobinee (1881) 7 Cal. 288 ; Narayan 

(v) Mutsaddi Lai V. Kundan Lai (1006) 28 AU. Ayyanqar v. Ytn^ammal (1938) Mad. 

377, 33 1. A. 55 ; Shamavahoo v. Divarkadat 621. 


Ss. 

458.460 
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Ss. no express revocation of the earlier will nor of the authority to adopt therein contained. 

460-462 The testator dies leaving? his Avidow and V. V dies next without issue. After V'a death 

the widow adopts P. The adoption of P is valid, for though the second will is invalid 
ill so far as it purports to dispose of the coparcenary property [the testator not then 
being the sole coparcener], it docs not revoke the authority to adopt contained in the first 
will : VoikaUinarayana v. Subbamynal (1916) 43 LA. 20, 39 Mad. 107, 32 I.C. 373, 
(’15) A. PC. 37. 

Note. — As to the termination of a widow’s power to adopt, even under the authority 
ui her husband, see secs. 471 and 472. 

Having noted the peculiar features of an adoption by a widow under an express 
authority from lu’t husband, we proceed to deal with adoption by a widow without such 
authority. This is possible only in the Madras and Bombay Presidencies. 

ADOPTION BY WIDOW WITHOVT HUSBAND'S AUTHORITY, 

461. Adoption by widow without husband’s authority.— The 
only parts of British India wlierc a widow may adopt without 
an express authority from her husband are the Madras and 
]h)mba.y Presidencies. 

462. In Madras. — In the Madras Presidency, a widow 
may adopt without authority from her husband, subject to 
the followin^y conditions [s. 452 (J)J : — 

(1) She cannot adopt, if there is an express or implied 
])r()lubition from her husband. A prohibition ought not to be 
inhered from the mere fact that the husband and wife were 
living separate (le). See sec. 463 (i). 

(2) If the liusband was separated at the time of his death, 
she must obtain tlie consent of lier father-in-law, and his 
consent as the head of the family is sufficient. If the father- 
in-law is then dead, slie must obtain the consent of her 
husband’s sapindas, but need not obtain the consent of the 
daughter's son (x). But the consent necessary to validate 
the ado])tion is not tlie consent of every sapinda, however 
remote (y). The consent required is that of a substantial 
majority of the nearest sapindas who are capable of forming 
an intelligent and honest judgment in the matter (z). For 
instance, where the consent of the nearest divided Sapindas 
was souglit on the gromid that the only undivided sapinda was 

(w) Collector of Madura v. Moottoo Jtamalinga (1868) 12 M.I.A. 397; Viswasundara v. 

(1868) 12 M.I.A. 397 (known as the Somasundra (1920) 43 Mad. 876, 59 I.C. 

Ramnad case] ; Mu(hu.<;am\ v. Vulara- 609, (’20) A.M. 451 [consent of daughter’s 

ratal (1922^ 4.5 Mad. 266, 66 I.C. 504, son not necessary]. 

(’22) A.M. 106. (z) Adusumilli v. Adusumilli (1920) 47 I. A. 

(x) Seshajnma v. Narasitnharao (1940) Mad. 99, 43 Mad. 650, 56 I.C. 391, (’20) A. PC. 

454, 188 I.C. 250, (’40) A.M. 336. 4 ; Venkatakrishnamma V. Anruipurnamma 

iy) Collector of Madura v. Moottoo Ramalinga 1 (1900) 23 Mad. 486. 
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insane and some of them refused to consent alleging that he 
was sane, while he was really insane, it was held that their 
refusal may be ignored (a). Where the nearest Sapindas have 
capriciously withheld their consent, all that is necessary is a 
preponderance of opinion among the reversioners in favour of 
the adoption. There need be no family council in the order of 
the degree of relationship nor is it necessary that all of them 
should be consulted. The widow need not consult her step- 
daughter (b). The absence of consent on the part of the nearest 
sapindas cannot be made good by the authorization of distant 
relatives whose assent is more likely to be influenced by im- 
proper motives (c). This does not mean that the consent of a 
near sapinda who is incapable of forming a judgment on the 
matter, such as a minor or lunatic, is cither sufficient or neces- 
sary ; nor does it exclude the view that, where a near relative 
is clearly proved to be actuat^^d by corrupt or malicious motives, 
his dissent may be disregarded. Nor does it contemplate cases 
where the nearest sapinda happens to be in a distant country 
and it is impossible without great difficulty to obtain his consent, 
or where he is a convict or suffering a term of imprisonment. Save 
in exceptional cases such as those mentioned above, the consent 
of the nearest sapindas must be asked (d), and if it is not asked, 
it is no excuse to say that they would certainly have refused (e). 
In short, there should be such proof of assent on the part of the 
sapindas as should be sufficient to support the inference that the 
adoption was made by the widow, not from capricious or 
corrupt motives or in order to defeat the interest of this or that 
sapinda, but upon a fair consideration by what may be called 
a family council, of the expediency of substituting an heir by 
adoption to the deceased husband’’ (/). In the absence 
of agnate reversioners, the widow can adopt with the consent 
of the nearest cognate reversioner, e.g., the father’s sister’s 
son (g). It has been held in Rangoon that, if there are no 
sapindas, the widow has an unrestricted power to adopt (h). 
But this view seems to be opposed to principle and authority (i). 

(а) Chellathammal alias Amimtmthammal v. | 027. 

KalUhurtha Pillai (1943) Mad. 107, 202 (/) Raja Vellanki v. Venkata Raim (1876) 1 

I.C, 747, (*42) A.M. 006. j Mad. 174, 190-191, 4 I.A. 1, 14. 

(б) Brahma Sastriv. SumUramma{ldZi) b7 (p) Kesar Singh v. Secretary of State (1926) 49 

411, 151 I.C. 200, (’34) A.M. 191. Mad. 652, 95 I.C. 651, (’26) A. M. 881. 

(c) Veera v. Balamrya (1918) 45 I.A. 265, 41 (h) Patnaloo Appalswamy v, f. Moosalaya 

Mad. 998, 48 I.C. 706, (’18) A.?C. 97. (1934) 12 llang. 22, 147 1,C. 716, (’33) 

(d) AduiumiUi v. Adusumilli (1920) 47 I.A. 99, A.R. 334. 

102, 43 Mad. 660, 654, 66 I.C. 301, (’20) (i) Balaaubramanya Pandya Thalaivar v. 

A.PC. 4. Subbayyatevar (1938) 65 I.A. 93 (1938) 

(e) Venkamma y. SubrahTnanian (1907) 34 I.A. Mad, 561, 40 Bom. L.R. 704, 172 I.C. 724, 

22, 30 Mad. 50, 63, affmg. (1903) 26 Mad. (’88) A.PC. 34. 
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Wlicre the nearest sapinda consents to an adoption 
but dies before the adoption, the adoption is nevertheless 
valid, provided there lias lieen no material change of circum- 
stances during the interval and there are no other grounds on 
which the adoption when actually made could be objected to 
)jy the then nearest sapindas. A widow may adopt with the 
authority of the nearest sapinda though no particular boy was 
mentiojied, within a reasonable period and when the circum- 
stances have, not materially changed (j). Where a Hindu dies 
leaving a widow and a son, the widow, of course, cannot adopt 
to her husband while the son is living — -not even with his con- 
sent. But the son may consent to an adoption by the widow 
(his own mother) by his will, and such consent will validate an 
adoption made after his death. The fact that the son could 
have no interest in the estate after his death does not vitiate 
tlie consent. Nor is the adoption vitiated by the fact that the 
consent of sapindas living at the time of adoption has not 
been obtained (k). A sapinda having duly given his consent 
cannot arbitrarily or capriciously withdraw it (1), 

12 M. I. A. 1107 — adoption with oon.'it'nt of all nearest sapindas held valid. 

4 I. A. 1:^1 Mad. 174— „ 

4r) I. A. 265—41 Mad. 00S=48 T. C. 700— (’18) A. PC. 07 — adoption made without 
coiiHent. of nean^st .saj)indaH held invalid. 

47 1. A. 00^-45 Mad. <)5()— .50 T. C. 501— ('20) A.?(’. 4- adoption with consent 
of I out of 0 sapindas, it not having; binni proved tliat the widow 
had appli(‘d for the eonseiit of the rest c.xccpt one, held invalid. 


(11) If th(‘. husband was joint at the time of his death, 
the widow must olitain the consent of Iier father-in-law, and 
such c()ns(uit is sufficient. If the father-in-law is then dead, 
the consent of all the husband's brothers or other coparceners 
in whom tlie interest of the deceased has vested by survivor- 
ship would probabUj be required, since it would be unjust to 
allow the widow to defeat their interest by introducing a new 
coparcener against their will {m). 


(4) Where the husband dies leaving undivided copar- 
ceners and divided sapindas, the widow should obtain the con- 
sent of the undivided coparceners. An adoption with the 


(j) Vasiredcb Vcnknytja v. Hopti Srerramulu | 
(1942) Mad. 163; (’41) AM. 935 fl'Ml.]. 

(1) Annnpunumma v. Appayya (1929) 52 Mad. 
620, 119 J.C. 389, (’29) A.M. 577 (F.Rl. 
overniling Mnmi v. Subbarayttr (1913) 

36 Mad. 145, 19 663. 

(/) Sirasuryanarayam v. Atuhnarayana (1937) 


Mad. 347 (F.B.), 166 I.C. 339, (’37) A.M. 
110 . 

(?h) Collector of Madura v. Moottoo Eamalinga 
(1868) 12 M.I. A. 397, 441-442. But aee 
y enkatakrishnamma v. Annapumamma 
(1900) 23 Mad. 486, 487-488, and Nara- 
yanasami v. Mangammal (1905) 28 Mad. 
315, 319. 
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consent of divided sapindas, but without the consent of the 
undivided coparceners is, it seems, invalid (ri). The widow of a 
member of a joint family can adopt a son to her deceased hus- 
band with the assent of the nearest divided sapindas when the 
only surviving coparcener is insane (o). 

(4A) Though the husband was joint at tlie time of his 
death, and the coparceners afterwards separate, the widow 
can adopt with their consent. In this cavse the widow was in 
enjoyment of her father's property as heir and the father’s re- 
versioners questioned tlie validity of the adoption {p). 

(5) Wliere the consent is obtained by the widow by a mis- 
representation, as, for instance, that her husband had authorized 
her to adopt, but no such authority was given in fact, the 
adoption is invalid (q). 

(6) Where tlie consent is given by the husband’s kinsmen 
from interested motives, the adoption is invalid (r). It is also 
invalid where the consent is purchased, that is obtained by the 
widow in exchange for a sum of money or other valuable 
consideration (-s*). But there is nothing improper in a copar- 
cener making it a condition of his consent that his own share 
sliould not be reduced by the adoption (t). 

(7) Where the consent of the husband’s kinsmen has been 
obtained, the widow’s power to adopt is co-extensivo witli that 
of the husband. She may, therefore, adopt even an only son 
(which, tliough irreligious, is not illegal), just as much as her 
husband could have done (u) [sec. 481]. 

(8) An adoption made by the senior widow with the con- 
sent of the sapindas is valid, though made without the consent 
of the junior widow (p). But an adoption made by a junior 
widow without the consent of the senior widow is invalid 
though made with the consent of her husband’s sapindas {w). 

(9) As to widow’s motive in making an adoption, see s. 469. 

(M) Sri Itaghimada v. Brozo Kishoro ( 1876) 1 Mad. 18 1. G. 089, explaitdn? Collector of HcKiura 

69, 3 I.A. 154, V. Moottoo Ramalinga (1868) 12 M.I.A. 

(o) Chellathammal alias Ammamuthumrml v. 397, 443. ' 

Kalithurtha PUlai (1943) Mad, 107, 202 Srinitma v. Rangasami (1907) 30 Mad. 450. 

I.C. 747, (’42) A.M. 606. Sri Balusu ClHrulingaswami v. Sri Balusu 

ip) Panyam v. Ramalakshmamma (1932) 5.') RanvOaknkmamma (1899) 22 Mad. 398, at 

Mad. 581, 138 I.G. 170, ('32) A.M. 227. p. 408, 26 I. A. 113 at p. 128. 

(?) Karmabdhi Ganesa v. Gopala (1880) 2 Mad. (v) (1905) 28 Mad. 315, supra. 

270, 7 I.A. 173; Venkamm'i v. Subra- (w) Rajah Venkalappa Benga Rao (1916) 39 

maniom (1907) 30 Mad. 50, 34 I.A, 22. Mad. 772, 30 I.C. 106, (’16) A.M. 919; 

(r) (1880) 2 Mad. 270, 7 I.A. 173, supra. Muthusami v. Pulavaratal (1922) 45 Mad. 

(«) Dinakoti v. Balasundra (1913) 36 Mad. 19, 266, 66 I.C. 504, (’22) A.M. 106. 
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may adopt witliout authority from her husband, subject to the 
following conditions [s. 452 (4 )] : — 

(1) She cannot adopt, if there be an express or implied 
prohibition from her husband (x). A mere refusal by her 
husband to* adopt docs not of itself amount to such a 
prohibition (y). Further, she cannot dispute an adoption 
made by her husband (z), nor can she adopt during the lifetime 
of a son adopted by her husband, though the validity of the 
adoption by her husband is doubtful (a). The power of a 
widow to adopt after her liusband’s death is subject only 
to such restrictions if any as he may liave imposed upon her (6). 
As a Hindu widow in Bombay has an inherent power to adopt, a 
prohibition or restriction, l)y the husband must be explicit. 
Where the husband prohibited the adoption of a son of V or 
K, but recommeiKhid that the son of one of his nephews should 
be adopted and tlie par<‘,iLts of the nepliews were all dead, it was 
held that tlie ado])tion of a son of a nephew was valid (c). 
The statement by tlie testator who gave all his property for 
<*harity tha,t lie is not going to adopt and that he is not going 
to give authority to his wife to ado])t does not amount to an 
implied jnohibition by liim of an ado])tion by the widow in 
respect of watan jiroperty. Tlie adoption by the widow after 
his death (whicli in Bomliay rerpiires no authority) is valid 
as regards that property (d). See see. 462 (1). 

(2) If the liusband was separate at the time of his death, 
and tlie widow lias succeeded to his estate as his heir, she 
may take a soji in adoption without the consent of her husband’s 
sapindas {e). 

(3) The law relating to the power (to adopt) of a widow, 
whose husband was joint at the time of his death, has 
been the subject of fluctuations. Four distinct landmarks 
may be recognised. 


(j) Copal V. Vighiiu (ISUD) ‘Ja Horn. 250; 
Jjakfhinibai v. Sarastutibui (IS'JO) 2I{ l^om, 
781), 705-707 ; MahjaviUi v. JiaUiji (1013) 
37 ])om. 107, 17 I.D. 740. 

(v) SUatmi v. Cotindrao (1027) 51 Horn. 217, 
101 I. 0. 40, (’27) A.B. 151 ; Ishuar Dadu 
V. Cajabai (1020) 50 Horn. 468, 537, 00 
I.C. 712, (’20) A.B. 435 IF.B.]. See 
Bayabni v. Bala (1870) 7 Bom, H. C, 
App. I dl,scus9ed in Silabai'B case. 

(z) Chimabai v. Mallappa (1022) 46 Bom. 946, 
67 I.C. 654, (*22) A. B. 397. 

(a) Bhau V. Narasagouda (1922) 46 Bom. 400, 


64 I.C. 614, (’22) A. B. 300, affmg. Bhujan- 
govda V. Babu (1920) 44 Bom. 627, 67 I.C. 
573, ('20) A.B. 115. 

(b) Jagannath Rao Dani v. Ram Bharosa (1933) 

60 I.A. 49, 141 I.C. 620, (’33) A. PC. 33. 

(c) Damodar Vighnu v. Shriram Laxman (1941) 

Bora. 170, 193, I.C. 413, (’41) Bom. 66. 

(d) Vithagouda v. Secretary of State (1932) 34 

Bom. L. R. 818, 140 I.C. 242, (’32) A.B. 
442. 

(e) Rakhmabai v. Radhabai (1868) 6 Bom. H. C. 

A. C. 181 ; Collector of Madura v. Moottoo 
Ramalinga (1868) 12 M.I.A. 897, at p. 486. 
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(i) (1879-1921). In 1879 a Full Bench of the Bombay 
High Court held (/) that such a widow camiot adopt, when she 
has not the authority of her husband or the consent of his 
undivided coparceners. In 1891, it was held that the consent 
of the father-in-law at the time of adoption is sufficient [g). 

(ii) (1921-1925). In the case of Yadao v. Namd^o (A) 
which went up on appeal to the Judicial Committee from the 
Central Provinces, the parties were Hindus to whom tlie Hindu 
law applicable to Hindus of the Maharatta country of the 
Presidency of Bombay applied. The facts were that one 
Pundlik, his cousin Namdeo, and Namdeo's sons Rambhau 
and Pandurang, were members of a joint family. Pundlik died 
childless in 1905. Soon after, Namdeo gave his son Pandurang 
in adoption to Pimdlik's widow. The adoption was evidenced 
by a deed. Pandurang died unmarried in 1907 and the widow 
adopted a stranger without the consent of Namdeo. The 
Judicial Commissioner of Nagpur held that Pandurang and 
Namdeo’s family were imdivided at the time of Pandurang’s 
death and that the adoption, having been made without the 
consent of Namdeo and his son, was invalid. The Judicial 
Committee reversed the decision and held that the adoption 
was valid. 

They observed “ Their Lordships find as a fact and hold 
in law that on the date of that deed Namdeo and his son Ram- 
bhau had separated from Pandurang, and had ceased to be 
members with Pandurang of the joint family, although no 
partition of the family property had been effected.” Later 
on, they also observed referring to the decision in Bayabai 
V. Bala (ij, ‘‘ There is nothing in the judgment of Westropp, J., 
which confined his observations as to the power of a Hindu 
widow in the Maharatta country of the Bombay Presidency 
and in Gujarat with the consent of relations to cases in which 
the widow was the widow of a separated husband ; his observa- 
tions appear to their Lordships to have been general and to 
apply to either class of cases.” 

(iii) (1925-1932). In Ishwar Dadu v. Gajabai (j) decided 
by the Bombay High Court m 1925, it was contended, on the 

(/) i?a«tn V. (?Aa»»au (1879) 6 Bom. 498 [F.B.l ; after his death). 

Dinkar v. GariMh (1882) 6 Bom. 505 (h) (1921) 48 I. A. 613, 49 Cal. 1, 64 I. C. 636, 

IF.B.]. (-22) A.PC. 216. 

(y) VUhoba V. Bapu (1891) 15 Bom. 110 ; Lak- (i) (1870) 7 Bom. H.C., Aiapx. 1. 

thmibai v. Vishnu (1905) 29 Bom. 410 (j) (1925) 60 Bom. 468, 96 I. C. 712, (’26) A. B. 
[consent of lather-in-law cannot operate 435 [F.B.]. 
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S. 463 basis of the above observations of the Judicial Committee, 
that the decisioii in Bamj'i v. Ghamau (k) and the decisions 
that followed it were ov(‘.rniled by the Judicial Committee. 
The (juestion was referred to a Full Bench. The Full Bench 
held, l)y a majority of four against one, that the observations 
of the Judicial (Committee were obiter and that the earlier 
decisions of the Bom])ay High Court begiiming with Ramji 
V. Ghamank (/:),were not overruled. In a later case where the 
coj)arc(‘n<‘r was still in liis motlier’s womb at the date of 
adoptioji, it was lield tl)at tlie adoption was invalid il). 

(iv) (After Xovember, H).‘]2). The facts of an appeal 
whicli aro.se from the Dharwar District of Bombay and whicli 
was decided by tlie Judicial Committee in 1982 were these. A, 
J and K Avere tlir<*<‘, brotlau’s of whom A and J were undivided 
a]id K was divid<ul from them. K died in 1982 leaving a son G. 
J di<‘d ill 1918 h'aviug liis widoAv B. N died in 1915 leaving 
his sou 1). lu 1 919 Ddied leaving Ids son D.T, who w-as born in 
191S. During the lid*. tim(‘ of D.T., J's widow, B, adopted 
Narayau in 1919. Afbu’wards, in 1920 D.T. died. G brought 
tlu', suit (luestioidng th(‘ validity of Narayan’s adoption. The 
High Court of r)oml)ay, followiiig th.e Full Bench judgment in 
Islnnir Dadn'i^ cas^^, (m) held thah tlie adoption wasbivalid as the 
joint family had not ceased and B could not adopt without 
the (*ons<‘iit of the soh‘. cofiarcencr (D.T.). The Judicial Com- 
mit t<‘('. held that Hainji v. GJtamau (n) was overruled by 
lur/ra/s case (o) and that the decision in Ishwar Dadu^ 
cas{‘ [m] was erroneous and reversing the High Court’s 
judgment held that the adoption was valid (p). The rule was 
r<'gard(‘d as tirmly established in a later decision of the Judicial 
Committee from Bombay [q). 


The .subjeet-niatter of seetions 402 a id 403 should be carefully di.stinguished from that 
of secs. 471 and 472. The foriuer .sectio is deal with the question whether the widow can 
hav’e n power to adojit when the lui.sbai I ha.s not given an authority ; whereas the latter 
deal with the (luestion a.s to how a widow s authority (whether from the husband^ or sapin- 
das or inherent as in Bombay) may ter iiinate on the happening of certain events. The 
latter sections are not confied to Madras- and Bombay, but apply to the whole of India. 


(O (1882) 6 Bom. ms. i 

(/) linUi Anna v. Akiihni (1926) .'iO Bom. 722, 

99 I. ('. 417. (’2(5) -A. B 584. 

(m) (192.5) .50 Bom. 4(58, 90 t.C. 712, (’26) A.B. 
4:r> [F.n.i. 

(ri) (1882) 0 Bmn. 498. 

( 0 ) (1921) 18 1. A. 513, 49 Cal. 1, 64 I.C. 536, 
(’22)A.iV 210 

(p) Bhtmbax v. Guru nut htjoivda (1933) 57 Bom, I 


157. 00 I. A. 25. 141 I. C. 0, (’33) A.PC. 1. 
(?) Vijiv/sanuji V. ,Shu8anf/ji (1935) 62 I.A. 161, 
59 Bom. 360, 155 I.C. 493, (’35) A.BC. 95 ; 
Dhondi Dnyanoo v. Bnrna Bala (1930) 
00 Bom. 83, 39 Bom. L.Il. 94, 161 I.C. 
849, (’30) A.B. 132; Balu Saharam v. 
Lahoo Satnbhaji (1937) Bom. 508 
39 Bom. L.R. 382, 170 I.C. 393, (’37) 
A .B. 279. * 
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(4) Case of two widows .-— there are two or more 
widows, the senior widow may adopt without the consent 
of the junior widow or widows (r) ; but the junior widow 
cannot adopt without the consent of the senior widow, unless 
she has an express authority to adopt from her husband ( 5 ). 
Where tlie senior widow relinquished her right of adoption in 
favour of the junior widow for consideration, an adoption by 
her on the ground that the junior widow has not exercised the 
right is invalid (^). 

If the husband was joint with his father at the time of his 
death, the jimior widow may adopt with the consent of her 
husband’s father, and such adoption is valid even if it is made 
without tlie consent of the senior widow (u). 

As to the termination of the senior widow’s power to adopt, when the junior widow 
has a son who dies and is succeeded by the junior widow as his heir, see sec. 472. 


GENERAL RULES AS TO ADOPTION BY WIDOWS. 

464. Extent of widow’s power to adopt.— A widow has 
no larger powers of adoption than what her husband would 
have, if alive {v). 

Thus a widow cannot adopt so long as there is a son, grandson or great-grandson 
natural or adopted, of her husband, in existence. See sec. 403 (1). 


465. Minor widow. — A minor widow may adopt in the 
same circumstances as an adult widow, provided she has 
attained the age of discretion and is able to form an indepen- 
dent judgment in selecting the boy to be adopted [w). 

According to Bengal writers the ago of discretion is reached at the beginning of 
the sixteenth year ; according to Benares writers, at the end of the sixteenth year. The 
former view was taken in a recent Madras case {x). All authorities agree in holding that 
the widow must have attained competence for independent judgment. But no such 
judgment is required when the boy to be adopted is named by the husband in the 
authority to adopt. In such a case she can adopt though she has not attained the age of 
discretion {y). 


(r) Rakhmabai v. Radhabai (1868) 6 B. H. C. 
A. C. 181 ; Basappa v, Sidramappa (1019) 
43 Bom. 481, 60 I. C. 736 ; Amava v. 
Mahadgauda (1898) 22 Bom. 416; 

Dundoobai Anandrao v. Vithalrao 
Anandrao (1936) 60 Bom. 498, 38 Bom. 
L. B. 193, 162 I.C. 780, (’36) A.B. 182, 
(«) Da Sappa v. Sidramappa (1919) 43 Boie. 
481, 50 I.C. 736 ; Padajirav v. Ramrav 
U889) 13 Bom. 160. 

<0 Sadashiv Waman v, Reshma (1938) Bom. 
84, 39 Bom. L.R. 1115, 173 I.C. 509, 
(’38) A.B. 1. 

<m) Dnyanu v. Tana (1920) 44 Bom. 608, 67 I.C. 


(t>) Oopee Lall v. Chimdradee (1873) 11 Bonj:, 
L. B. 301 I. A. Sup. Vol. 131. 

(w) Sattiraju v. Venkataswanii (1917) 40 Mad. 

925, 40 I. C, 518 [12 years old— cannot 
adopt); Damppa v. Sidramappa (1919) 

43 Bom. 481, 50 I.C. 736 [15 years old- 
can adop*^) ; Murqeppa v. Kalawa (1920) 

44 Bora. 327, 55 I.C. 361 [12 years old— 
cannot adopt) ; Parmtava v. Fakimaik 
(1922) 46 Bom. ,307, 64 I. C. 899, 
(’22) A. B. 105 (12J years old— cannot 
adopt). 

(x) (1917) 40 Mad. 925, 929, 40 I.C. 518, supra. 

(y) Mmdakini v. AdinaOi ^1891) 18 Cal. 69. 
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466. Unchaste widow. — (1) It has been held that an 
imchaste widow cannot adopt, even though she may be actmg 
under an express authority from her husband [z). 

(2) In the l^ombay Presidency a Sudra widow, though 
unchaste, may make a valid adoption (a). 

Sub-sec. {!). — Thus it has been held that a widow pregnant by adultery cannot 
adopt. The reason given is that her irregular life renders her incapable of performing 
the necessary religious ceremony. 

467. Re-marriage of widow. — A widow carmot, after re- 
marriage, adopt a son to lier first husband (6). 

468. Successive adoptions. — A widow may adopt several 
sons ill succ<‘ssion one after the death of another, unless there 
is a specific limitation placed on her power to adopt (c). 


Illustration. 

A authorises his wife B to adopt a son to him after his death B adopts C. C then 
dies unmarried. B may adopt another son to A. The authority to adopt is not exhaust- 
ed on the adoption of C. 

In the above case it was argued that by the adoption of the first adopted son, all 
the spiritual benefit to bo derived from the act was secured to the deceased, and that the 
adoption of a second boy was, therefore, supererogatory. But this contention was 
rejected by the I’rivy Council. As to simultaneous adoptions, see sec. 485 below. 

469. Motive of adoption.— Tlie motive of a widow in 
making an adoption is not material upon the question of its 
validity [d). The (V)urt can enquire into the motives of the 
husbajurs sa[)indas in giving [s. 4G2(^)] or refusing consent 
to an ado})tion to a widow {e). 


Money paid to a widow to induce her to adopt a son is in the nature of a bribe, which 
is condemned by all smriti writers as an illegal payment (/). 

470. Co-widows.— Where a Hindu dies leaving two or 
more widows, the adoption by the widows, where an express 
authority is left by the husband to adopt, is governed by the 


(z) .S'a (/«»!«/«/ V. ifumhimini (1870) 5 Jietisr. 

L. R. 302. 

(a) Bast ant v. Mallappa (11)21) 45 lloin. 459, 

59 1. (’. HUO, (’21) A. 11. 301. 

(b) Panchappa v. Satujanbasawa (1900) 24 Bom. j 

89, 94 ; Fnkirappa v. Bavitrewa (1921) 23 
Bom. L. H. 482, 62 I.C. 318, (’21) A.B.l 
(F.B.l. 

(c) Suryanarayana v. Venkataramana (1906) 29 

Mad. 382, 33 I. A. 145; Yadao v. Namdeo 
(1921) 48 I. A. 513, 49 Cal. 1, 64 I.C. 536, 
(’22) A.rC. 216. 


((/) Eamrhandra v. ^fulJi (1898) 22 Bora. 558 
(F.B.l ' Mahableslnvar v. Durgabai (1898) 
22 Bom. 199. See also Raja Makuvd 
Deb V. Sri Jagannath (1923) 2 Pat. 469, 
485-486, 72 I.C; 230, (’23) A. P. 423; 
Kandulamh Kanakarainam v. Kandulpati 
Narasiinha Ruo (1942) Mad. 173, 198 I.C. 
236, (’41) A. M. 937 1F,B.]. 

(e) Rajah Vellanki v. Venkata (1876) 1 Mad. 
174, 190-191, 4 I. A. 1, 14 ; Krishrtayya 
Rao V. Raja of Pitapur (1928) 61 Mad. 
893, 116 I.C. 673, (’28) A. M. 994 (F.B.]. 
(/) Shri Stlaram v. Uarihar (1911) 36 Bora. 
169, 8 I. C. 625. 
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rules laid down in section 455 above. Wliere no such authority St. 
is given, the adoption by the widows in Madras is governed by 470,471 
the rule laid down in section 462, sub-section (5) and in 
Bombay by the rule laid down in section 463, sub-section (S). 

The only schools which allow an adoption by a widow without her husband’s autho- 
rity are the Dravida (Madras) school and the Maharashtra or Maharatta (Bombay) 
school. 

TERMINATION OF WIDOW'S POWER TO ADOPT. 

471. Generally. — (i) A widow’s power to adopt con- 
tinues all her lifetime— 

(i) in all cases where her husband has died without 
leaving any son [see explanation I and ills, (a) to (c)] ; 

(ii) in cases where her husband has left a son, if the son 
dies leaving her (his mother) as his nearest heir (g) 

[ills, (d) and (e)]. 

In the first case, the widow succeeds to the estate as her 
husband’s heir ; in the second case, she succeeds to the estate 
as the heir of lier son (i.e., as his mother). In either case, the 
estate vests in her, in the one case immediately on the death of 
her husband, in the otlier case, immediately on the death of her 
son. By adoption she divests no estate except her own. But 
vesting or divesting is no longer of importance. See Amarendra 
Mansingh'^ case. See also the Hindu Women’s Rights to 
Property Act, 1937, under which it seems the adopted son will 
now take a moiety of the interest which vests in the adopting 
widow. 

In the second case, the mere fact that the son had attained 
majority (which would be at the age of eighteen), or had 
attained ceremonial competence (which would be at tlie age 
of fifteen), does not extinguish the widow’s power to adopt 
to her husband {h). 

(2) (a) If the son dies leaving a son or a wife, the widow’s 
power to adopt comes to an end at his death, and she cannot 
thereafter exercise.it, though she may have been expressly 
authorized by her husband to adopt in the event of the son’s 


(g) Verabhai v. Bai Hiraba (1903) 30 T. A. 234, 

27 Bom. 492 ; Gaalappa v. Girimallappa 
(1895) 19 Bom. 331 ; Mullappa v. Han- 
mappa (1920) 44 Bom. 297, 55 I.C. 814. 

(h) Tripnmm'M v. Venkataratmm (1923) 46 

Mad. 423, 72 I.C. 156, (’23) A. M. 521; 
explaining Mudana Mohana v. Purusho- 
thami (1918) 45 I. A. 1.56, 41 Mad. 8.55, 
46 I.C. 481 ; Venkappa v. Jivaji (1901) 


25 Bom, 306 ; Kanmpalli Suryanarayana 
V. Venkalannmna (1906) 33 I.A 145, 
154, 29 Mad. 382, 381-390; Verabhai v. 
Bai Hiraba supra: Anjirabai v. Pandu- 
rang (1924) 48 Bom. 492, 80 I.C. 185, 
(’24) A.B. 441 • Hhashankbhooshan 
Chaudri v. Brnjeniranarayan Mandal 
(1936) 63 Cal. 385, 159 I.C. 437, (’35) 
A.C. 716. 
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death. The reason is that the estate then vests in an heir 
of the deceased son and the widow cannot adopt to her husband 
so as to devest the estate taken by that heir {i) [ills, (f) and (g)]. 
In a recent Privy Council decision the true reason is said 
to be that “ where the duty of providing for the continuance 
of the line which was upon the father, and was laid by him 
conditionally upon the mother, has been assumed by the son 
and by him pat-sed on to a grandson or to the son’s widow, 
the mother’s power is gone ” (ji). 

(b) If the son dies leavmg a daughter, it has been held 
in liombay that the adoption is valid [k). 

(c) If the son is a step-son of tlie widow having the 
power to adopt and dies leaving his own mother (or, tlie mother 
having preflec(‘.ased him, grandmother) it was lield (before 
Amanmdninaik Suif/lds case) that the adoption was invalid (1). 
But as the son's mother or grandmother cannot discharge the 
duty of providing for the continuance of the line, these decisions 
cannot be supported. 


(3) It was formerly held that the power to adopt once it 
comes to an e.nd becomes extinguished for ever, and it does not 
revive even when, on tlie death of the son’s nearer heirs, the 
estate reverts to tlie widow and beconu^s vested in her (m). 
The (piestion arises whether, after Aniarendra Mansingld a 
case these decisions are good law. In a recent case in Nagpur 
it was held that on the remarriage of the son’s widow the 
proper!}^ came back to the mother and tlien the mother could 
ado})t the power lieing only suspended and not extinguished 
[111. (f)]. 

(4) Subject to the above provisions a widow may adopt 
at any time she pleases, unless there is a direction to the 
contrary {n). Thus in one case an adoption made by a widow 
seventy-one years after her husband’s death was upheld (o). 


(t) Mst lihoobuti Moih'i’ \ Unm Knhore (180.')) 
lU M.I.A a7i> , radmi Kitmiii v. ('unit uj 
(1882) S (.’al IU)2, S l.A 229, 

Thayainmal v. Vriikatnraind (1887) lU 
Mad. 207), 14 l.A. 07 ; Tarnchurn 
Sureshchunder (1800) 17 Cal. 122. 10 I A. 
100 ; Avmva v. Mahtidtjuuda (1898) 22 
Bom 410 , llamkrishmi v. Shamrao (IWl) 
20 Bom, .^>20 |F. B.l; Anandibai v 
Kdshxbax (1904) 28 Bom. 461 ; Faizuddxn 
V. Tincuivn (1895) 22 Cal. 565. 

(j) A tm reii d ra Mu nsi nqh v . Sanata n Sinyh (1033) 
12 Fat. 042, 00 l.A. 242, 143 I.C. 441, 
(’33) A. FC. 155 

(A) Chatnbiuappa v. Madiwalappa (1937) Bom. 


I 042, 39 Bom. L.K. 591, 170 I.G. 999, 

(’37) A.B. 337. 

I (/) Anuiidibui v. Kashxbui (1904) 28 Bom. 461 , 

' Futzuddm v. Tincoivn (1895) 22 Cal, 

505; Drubomoyee v. Shama Churn (1886) 
12 Cal. 240. 

(m) Kriuhnarao v. .'Shankarrao (1893) 17 Bom. 

164 ; Kamknshna v. iihamrao (1902) 
26 Bom. .526; Manikatnala v. Nan- 
dakamir (1906) 33 Cal. 1300. 

(n) Giriowa v. lihimaji (1885) 9 Bom. 58; 

Muto'inddi v. Kundan Lai (1905) 28 All. 
377, 33 l.A. 55. 

(o) Ra)€ V. Jayatantrav (1867) 4 Bom. n.C. 

A.C. 191. 
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^5) The provisions of this section apply to all cases govern- S. 471 

ed by the Dayabhaga law, whether the husband was divided 
or undivided at the time of his death, and to those cases 
governed by the Mitakshara law where the husband was divided 
at the time of his death. The next section applies to cases 
governed by the Mitakshara law, where the husband was 
undivided at the time of his death. 


Explanatim 1. — “Son” in this section means a son, 
grandson, or great-grandson, natural or adopted. 

Ex'f)lanatio7i II . — A son adopted by a widow to her hus- 
band after his death is a son left by the liusband within the 
meaning of sub-section (.2), cl. (ii) [see ill. (d)]. 


lUitslralions. 

(a) A dies leaving a widow as his only heir. Tho widow may adopt a son to A. 
[Sub-sec. (i), el. (i)]. 

(b) A dies leaving a widow and a daughter. The widow may adopt a son to A. 
It does not matter that A has left a daughter. The daughter i.s not entitled to succeed 
until after the widow, and she has no voice in tho matter of tho adoption. [Sub-sec, 
(i), cl. (i)]. 

(c) A dies leaving two widows in whom hi.s property vests as his heirs. The widow 
having authority to adopt or, in Bombay, the senior widow without any authority adopts 
without tho comsent of tho co- widow. The adoption is valid (p). 

(d) A dies leaving a widow W and a son. On A’s death, tho son succeeds to the 
estate. The son then dies unmarried. On his death, W succeeds to his estate as his 
heir {i.e., as his mother). W may adopt a son either under an authority from A ( 7 ) or in 
Madras, with the consent of A’s sapindas (r), or in Bombay, without any authority. 

In tho above case, if the adopted son dies unmarried, W may again adopt with proper 
authority, if necessary, or in Bombay without authority (a). 

(dl) A dies leaving a widow and two sons. The sons die successively. The 
mother’s power to adopt does not come to an end and she can adopt. 

(d2) If in the above case one son dies married then a few days later his widow 
dies and then the second son dies, the mother’s authority to adopt is not terminated 
and she can adopt (/). * 

(e) A dies leaving a widow and a grandson B. On .4’s death, B succeeds to tho 
estate as J’s grandson. B then dies without leaving any wife or children. On B’s 
death, the widow succeeds to tho estate as B’s grandmother. The widow may adopt 
a son to her husband A : Narhar v. Balwant (1924) 48 Bom. 659, 80 I.C. 435, (’24) A.B. 
437. But if B dies leaving a wife or child, the widow’s power to adopt comes to an end. 
[Sub-sec. (2), cl. (ii) — also Expln. IJ. 


{p) Mandakini v. Adinath (1891) 18 Cal. 69 ; 
Rakmabai v. Radhabai (1868) 5 Bom. 
H.C.A.C. 181. 

(q) Atnarendra Mantingh v. Sanatan Sui//)) (1933) 
12 Pat. 642. 60 I. A. 242, 143 I.C. 441, 
('33) A. PC. 155. 


(r) Rapt Vellanki v. Venkata Rama (1876) 1 
Mad. 174, 190-191 4 I.A. 1, 14. 

(«) Ram Soondur v. Rurbanee Dossee (1874) 
22 W.R. 121. 

(0 Anant Govind v. Dnyaneshvm Balkrishna 
(1944) Bom. 218 
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S(. (f) A diea leaving a widow and a son B. On A’b death the estate vests in H. B 

471,472 dies leaving his wife C wlio succeeds to the estate. i4’s widow then adopts a son to A 

during the lifetime of C, 

(i) under the authority of husband — Chunderbulle'a case (m). 

(ii) (in Madra.s) with the assent of ^’s sapirulas — Thayammalv. Venkatrama {v). 

(iii) (in Bombay) under her inherent power — Keshab v. Oobind {w). 

In all the above ea-ses, the adoption is invalid. 

Even if B is an adopted son, the same result follows (t). 

Even if tho Avidoiv adopts after 6”s death, it has been held by the Bombay High 
('ourt that the adoption is invalid, because tho widow’s power to adopt was at an end 
when tho estate devolved on C (y), but this is in conflict with a recent decision of tho 
Nagpur High Court (z). In that ca.so a Hindu died leaving his widow and son, Tho 
son died leaving his widow who then remarried. The mother then adopted. It was 
held that adoption was valid (z). 

(g) A dies leaving a vidow IT and a son }i. On .,4’s death, B succeeds to the 
estate. B then dies leaving a son ('. On B's death, G succeeds to tho estate as 5’s 
son. G dies unmarried leaving IP, his grandmotlier, as his next heir. On G's death 
his estate vests in B' as his heir. If ihen adopts a son to A. The adoption is not valid 
for the reasons stated in ill. (f) : Bduiaknshna v. Bhamrao (1902) 20 Bom, 526, approved 
in Mcyhim Mokana v. Burn shot fuima (1918) 45 I, A. 150, 41 ]\lad 855, 40 I.C. 481, cited 
in illustration (f) above. In this ease also it is clear that the widow would not, by 
adoption, divest any estate but her own. [Sub-soc. (5)]. 

The decision in Kumud v. Batnesh (1919) 46 Cal. 749, 49 I.C. 009 cannot bo regarded 
as good law. 


The subjeet-matter of this sec'tion is closely connected with another subject, namely, 
divesting of estate by adoption, as to which see soc. 502. As to adoption by a widow 
with the consent of tho jiersori in Avhom tho estate is vested, see soc. 503 below. 


472. Is there a limit to the power of the widow to adopt 
when the husband was a member of the joint family at the time 
of liis death ?— (1) So long as tliere is a male member in the co- 
parcenary the power to adopt docs not terminate and the adop- 
tion is valid [Ills. (a), (b) and (c)]. 


(2) It was at one time supposed that where the last surviv- 
ing eojiarcener died and tlie property passed to his heir, such 
as a widow or collateral, the power of the widow of a predeceased 
coparcener was at an end (a). But it is now definitely settled 
that sucli cases must be regarded as overruled by the decision 
of the Privy Coimcil in Anant v. Shankar (6). 


(u) Bhoobun Motfee v. Barn Kisfivre (18G5) 10 
M.I.A, 270 ; F’udma Kiiimn v. Court 
of Wards (1881) 8 I.A. 220. 8 C'al. 302 
(») (1887) 10 Mttd. 205, 14 I.A. 67. 

(u-) (1884) 0 Bom. 04. 

(x) Madana Mohana v. Purushothama (1918) 
45 I.A. 156, 41 Mad. 855, 46 I.C. 481. 

(j/) Knshnarao v. Hhankarrao (1898) 17 Bom, 


164 ; Manickamala v. Nandakumar (1906) 
33 Cal. 1306. 

(r) Bapuji v. Uangaram (1941) Nag. 178, 195 
I.C. 282, (’41) A. N. 116. 

(o) Chandra v. Gojarabai (1890) 14 Bom. 463; 
Adivi Suryaprakatarao v. Ffidaimrlj/ 
Gangaraju (1910) 38 Mad. 228. 

(6) (1944) Bom. 116. 
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Illustrations. 

(a) A and B are undivided brothers governed by the Mitakshara law. A dies 
leaving authority to his widow to adopt a son to him. On A’s death his undivided half 
share in the coparcenary property passes to B, the surviving coparcener. While B is 
still alive, A’ s widow adopts a son to A. The effect of the adoption is that a coparcenary 
interest is created in the joint property co extensive with that which A has in the 
property (that is, one-half), and it vests in the adopted son (c). 

(b) A and B, two brothers, are members of a joint family. A dies leaving a widow 
who is pregnant at the time of his death. B then dies leaving a will where uy he authorizes 
his widow to adopt a son to him. The day next after B's death, A’s widow is delivered 
of a son. After three months jB’s widow adopts a son to B. The adoption is valid, and 
A’s son and the adopted son will take the property as coparceners (d). See ill. (b) to s. 497. 

(c) Whore one branch of a joint family divided amongst themselves and the widow 
of another branch of the family being its sole surviving member made an adoption it was 
held that the adoption was valid and the adopted boy was entitled to reopen the parti- 
tion as a step towards getting his own share (e). 

The Nagpur High Court has hold that adoptions by two widows of the members of 
the joint family after the death of all the male members are valid (/). 

In applying the above principle to impartible estates, it 
must be remembered that such an estate is a species of 
coparcenary even though the junior members are not entitled 
to enjoy the property or to demand a partition or to prevent 
alienation. {Ree s. 587.) 


Illustrations. 

(d) A, tho zemindar of the impartible estate of Chinnakimidy in Madras, died leaving 
his brother li and a widow K. The widow adopted B under tho authority of her husband. 
The adoption is valid though the zemindary was not vested in her. Tho result of the 
adotpion is that a new coparcener is introduced into the senior line. The adopted son 
divests R and boconics zemindar. The last result is a special result on account of tho 
impartibility of tho estate (g). 

(e) B, the zemindar of Dompara Raj in Orissa who had previously in 1898 given 
to his widow an authority to adoi)t, died in 1903. In 1902 a son C was born to him. 
C succeeded his father and died in 1922 unmarried. B's widow then adopted. At the 
time of C'a death, there was a junior branch in whom tho zemindary was vested. Tho 
Judicial Committee reversing the judgment of tho Patna High Court, held that tho 
adoption was valid {h). 

(f) Cf tho talukdar of tho impartible estate of Ahiraa in Bombay, died in 1899 
leaving his brother B, his son D and his widow K. In 1915, D was given away in adoption 
and then K adopted M in 1917. The Judicial Committee reversing the judgment of the 
High Court held that tho adoption was valid {i). 

(g) A, a junior member of tho family of tho Thakoro of Gumph in Bombay, whilo 
in possession of a village granted to his ancestors, a jivai grant for maintenance on condi- 
tion that it should revert to the Thakoro on failure of tho male line, died in 1903 leaving 


(c) i^urendra Nandan v. Sailaja, supra. 

(d) Jtachoo V, Mankorebai, supra. 

(«) Bajirao v. Bamkrishna (1941) Nag. 707, 
198 I.C. 681, (’42) A. N. 19. 
if) Mst. Draupadi v. Vikram (1939) Nag. 88. 
(g) Raghunada v. Brozo Kishoro (1876) 1 Mad. 


69, 3 I.A. 154. 

(A) Amarendra Mansingh v. Sanatan Singh 
(1933) 12 Pat. 642, 6C I.A. 242. 148 I.C. 
441, (*33) A.PC. 155. 

(t) Vijaysangji v. ShivsangH ( 1935) 37 Bom.L.R. 
562, 155 I.C. 498, ('3‘5) A.PC. 95 reversing 
the judgment of the High Court. 


S.472 
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Ss. ft widow D. 1) adopted F in 1904. Hovcrsing tho judgment of tlio High Court, the 
472-474 Judicial Committee held that the adoption was valid and that tho Thakore was not 
entitled to the village. They considered tho case to be similar to the Borhampore case 
thus implying that the village held in jivai grant must bo regarded as tho joint family 
property of both tho branches though in actual enjoyment of tho junior branch {j). 

Wat(m property. — A, a watandar in Bombay, died leaving a widow. She adopted a 
son C. fJ then died and tho watan devolved on a collateral (L (r then gave his son aS' in 
adoption to the widow. aS' died leaving daughters. Tho widow then made a third 
adoption. It was held that tlie widow’s power to adopt was not extinguished by reason 
of the watan V(;.sting in G or by reason of *S'’s leaving daughters (k). In tho light of 
Bimabai's case (1) .and this decision, the decision in Bhmnhai v. Tayappa (1913) 37 
Bom, 598 must he regarded as overruled. 

A Hindu died leaving his widow Q and .son K. K then dioil and tho watan property 
of tho family passed to a remote collateral *S'. The widow (} then adopted a son. The 
Privy Council held that tho adoption was valid and divested A of tho watan 
properti(!S {in) overruling the full bench decision of the Bombay High Court [n). 

A similar decision had boon previously arrived at by tho Bombay High Court (o). 

473. Adoption by widow succeeding as gqtraja sapinda 
in Bombay. “Ah adoption by a widow wliicli is prima facie 
valid vaunot bo affected by tlie fact tliat certain property 
has devolved upon her as gotraja sajiinda of tlie last male 
holder. In such a case though the adoption itself is valid 
it cannot affect the course of devolution of the property she 
obtaiiuui as a gotraja sapinda (p). 


1 Hunt ration. 

On the death of the last male coparcener in a joint family tho property passed to 
his mother ; after her, to hi.s grandmother, and after her, to his paternal unclo’s widow 
who then adojited. The Full Biuich of the Bombay High Court held that though tho 
adoption is valid, it lias no olTeet on the eour.so of devolution of the property (p). 


II.-PERSONS LAWFULLY CAPABLE OF GIVING IN ADOPTION. 


474. Who may give in adoption. -The only persons who 
can lawfully give a boy in adoption arc liis father and his 
inotlier (q). 


(]) J'mitipsnhi (lUl'J) Hi ].A. S)7, 

43 Horn. 77H, .^>0 I If, 7 

(0 Chniiilxt'^d jipti V Marti wain ppa (1*137) Mom. 
(iCJ. 3‘.» lioin. J.K. 170 1C OOO. 

(’37) A li 337. 

(/) (1033) 7)7 Horn. 157, 00 I.A. Do. 141 l.C. O. 
('3.3) A.l'C. 1. 

(»i) Anant Bikkappa v. Shanki'r Itauiartiainira 
(1U44) Uoin. 116. 70 I. A. 232 (11)43) 
A I’C 11)0, 

(n) halu Biikarani v. Latin Baiiihhajt (11)37) 
Horn. ,508 IF 11.], (’37) A.B 270 The 
cases ol Tamm v. Sarupchand (l'J_0) 

44 iU)in. 483, 55 I.C. 00 and Iroppa 


Lnkappa v, Barhayun Miiiliiallayya (1940) 
IU)in. 42. 187 I (J. 504, 41 Bom. V.ll. 1300, 
(’10) A.B. 118 must be regarded as 
o\erruleLi. 

( d ) Lingappa Rayappa v. Kadappa Bapnrao 
(1940) Bom. 721, 191 I.C. 504, (’41) A.B. 
34.5. 

(/)) KrUhnaji Baghunaih v. Bajaram Trimbak 
(1938) Bom. 679. (’38) A.B. 383 fF.B.] ; 
Madtiar .Sung Jlaribhai v. Dipoany 
Jijibhai (1942) Bom. 812, 203 I.C. 339, 
(’42) A.B. 309, 44 Bom. L.ll. 678. 

(q) Patlabai v. Mahadu (1909) 33 Bom. 107, 
1 I.C. 6.59. 
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Ss. 

474*>478 


475. Eight of father.—The primary right to give in 
adoption is that of the father (s). 

476. Right of mother.— (i) The mother earmoc give her 
son in adoption, while tlie father is alive and capable of 
consenting; without his permission. But she may do so, if he 
has become incapable of giving his consent, or if he has 
renounced worldly affairs and entered a religious order, or after 
his death, provided there be no express or implied prohibition 
from him (^). 

(2) It has been held by the High Court of Bombay 
that a widow has no power after her remarriage to give 
in adoption her son by her first husband, unless she has 
been expressly authorized by him to do so (u). In a later 
case, the same High Court expressed the opinion that re- 
marriage did not deprive a widow of her right to give such son 
in adoption (v). 

477. Delegation of power.— The jiow to give a boy in 
adoption belongs exclusively to his parents, and it can be 
exercised by them alone. Neither parent, therefore, can dele- 
gate that power to another person (iv). But the physical act 
of giving the son in adoption may be delegated to another, as 
such an act involves no exercise of discretion (x). 

478. Renunciation of Hindu religion —A Hindu father, 
who has become a convert to Mahomedanism, does not, 
by reason of his conversion, lose his power of giving his 
son, who has remained a Hindu, in adoption. But since the 
physical act of giving a son in adoption is accompanied by 
religious ceremonies, such act must be delegated to another 
person who is a Hindu (x). 

This decision is based on the provisions of the Ca.ste Disabilities Removal Act, 1850. 

(r) Tirkangavda Miillavgauda v. Shivappa i (1923) 2 Pat. 469, 72 I.C. 230, (’23) A P. 

Patil (1943) Bom. 706, 45 Bom. L.R. 992, 423. 

(’44) A.B. 40 ; Apya ^ihethya v. (m) Vunchappa v. Sanganbasawa {\90Q)2^'hovL\. 

nakka Apya (1941) Bom. 350, 1961.0*. 42, 

(’41) A.B. 222, 43 Bom. L.K. 314. | (p) Putlabai v. Mahadu (1909) 83 Bom. 107, 1 

(«) Sec N arayanasavii v. Kappummi (1888) 11 I.C. 657. 

Mad. 43 at p. 47. («,) Bashetiappa v. Shivlingappa (1873) 10 B.H. 

(t) Jogesh Chandra v. Nrityakali (1903) 30 Cal. C. 268. 

965; Raja Makund Deb ISri Jaganmih (x) Shamsing v. Santabai (1901) 25 Bom. 551. 


Thus one brother cannot give another brother in adoption. Similarly a step-mother 
■cannot give her stepson in adoption. Nor can a grandfather give his grandson in 
adoption. A woman is incompetent to give in adoption her illegitimate son, born of 
adulterous intercourse (r). 
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Si. A Brahmo can give his Brahmo son in adoption, A Brahmo does not ceaie to do 

478480 a Hindu by becoming a member of the Brahmo Samaj (y). 

479. Mental capacity. — The person giving in adoption 
must Jiave attained tlie age of discretion, and must be of 
sound mind (z). 

479A. Consent of Government.— It is not necessary to 
validate an adoption that the consent of the Government 
should have been obtained (a). 


III. PERSONS WHO MAY BE LAWFULLY TAKEN IN ADOPTION. 


480. Who may be adopted.— Subject to the following 
rules, any person who is a Hindu (6), may be taken or given in 
adoption : 

(1) the person to be adopted must be a male (c) ; 

(2) lie must belong to the same caste as his adopting 
father; thus a Brahman cannot adopt a Kshatriya, 
a Vaisya or a Budra ; it is not necessary that he should 
belong to the same sub-division of the caste (d ) ; 

(3) he must not be a boy whose mother the adopting 
father could not have legally married (e) ; but in 
Bombay this rule has been restricted in recent cases 
to the daughter's son, sister’s son, and mother’s 
sister’s son (/). This prohibition, however, does 
not apply to Sudras (g). Even as to the three upper 
classes, it has been held that an adoption, though 
prohibited under this rule, may be valid, if sanctioned 
by custom (See ‘ custom ’ below). 


(3A) A deaf and dumb person cannot be adopted (h). 


iy) Kiiiivin Kitinan v. Hatya lianjan (1903) 30 
(’al. 000. 

(z) hXTesu'ar v. Ardhn Chander{l'd^2) 19 Cal. 452, 
401. 19 I. A. 101, 105-100. 

(а) liamchandra v. Nanaji (1871) 7 Bom. II. C. 

(A.C.) ‘JO ; Narhar v. itaraynn (1877) 1 
Bom. 007. 

(б) See 33. 0 and 7, and (1903) 30 Cal. 999. supra. 

(c) Canj/rttdi, V. AnflHM1889) 13 Bom 090. 

(d) Shib Deo v. Ham Prasad (1924) 40 All. 037, 

87 I.C. 938, (’25) A.A. 79. 

(e) Minakshi v. Hamanada (1888) 11 Mad. 49; 

Bhagivtin :Singh v. Bhagivan Singh (1899) 
21 All. 412, 418, 20 l.A. 153, 100; 
Ilaridas Chatterji v. Maninatha yath 
Mallik (1937) 2 Cal. 205, 100 I.C. 332, 
('30) A.C. 1. 


(/) lUmchandra v. Gopal (1908) 32 Bom. 019; 
Bamknshna v. (jhimnuji (1913) 15 Bom. 
L.U. 824, 21 I.C. 34. 

(a) See a. 635, (1) Baj Kootnar v. Bissessur 
(1884) 10 Cal. 688 ; Lakshniappa v. 
Bamaia (1875) 12 Bom. II. C. 364 ; 
Kahandas v. Juan (1923) 25 Bom. L. R. 
510, 73 I.C. 1023, (’23) H.B. 427 ; Suhrao 
V. Badha (1928) 62 Bom. 407, 113 I.C. 
497, (’28) A. B. 295 ; Bhagivan Singh v. 
Bhagwan Singh (1899) 21 All. 412, 418, 26 
I. A. 153, 160; Chinna v. Vedda (1876) 
1 Mad. 62 ; Maharaja of Kolhapur v. 
Sundaravi (1925) 48 Mad. 1, 93 I. C. 705, 
(’25) A.M. 497. 

(A) Surendra Narayan Sarbhadhikari v. Bhola- 
noth Hay Chaudhri (1944) 1 Cal. 189. 
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(4) there is a difference of opinion between the schools as 
to the age when a boy may be adopted 

(i) in Bengal, Benares, Bihar and Orissa, the 
adoption must be before ufanayom, that is 
before the boy is invested with the sacred 
thread (i) ; it is immaterial that the adopted 
boy is older than the adopter ( j) ; 

(ii) the above rule applies also in rhe Madras Presi- 
dency ; but if the person to be adopted is of the 
same gotra as the adopter, the adoption may 
be made even after iipanayana, provided it is 
made before marriage (h). Among the Lingayits 
of North Kanara a married man cannot be adopted 
as the law of the Madras Presidency is applicable 
to them (Z); 

(iii) in the Bombay Presidency, a person may be 
adopted at any age, though he may be older 
than the adopter and though he may be married 
and have children (m). 

(5) It has been held in Madras {n), Nagpur (o) and Allaha- 
bad {f) that the adoption of a married person is not 
valid even among Sudras, 


Relationship of adoptive father to nahiral mother : {Subsection 3). — The rule laid down 
in sub-sec. (3) refers to the relationship of the parties prior to marriage (q). It is founded 
upon the fiction “ that the adopting father has begotten the boy upon his natural mother 
therefore it is necessary that she should be a person who might lawfully have been his 
wife.” For this reason a man cannot adopt his daughter’s son, or his sister’s son, or 
his mother’s sister’s son, for he cannot marry his daughter, liis sister, or his mother’s 
sister ; such an adoption cannot be validated by the application of the doctrine of factum 
valet (r). If the prohibition referred to above w^ere to be interpreted literally, there 
would be many other relations incapable of being adopted. But this prohibition has 
been confined in recent cases to the specific cases of the daughter’s son, sister’s son, and 


(i) G^anga Hahai v. Jjekhraj {1SH7) 9 All. 253. 328 ; 
iSri liaja Ma/cund Deb v. Sri Jagannath 
(1923) 2 Pat. 469, 72 I.C. 230, (’23) A.F. 
423; Chandreshwar v. Bisheshwar (1926) 
5 Pat. 777, 101 I.C. 289, (’27) A.P. 61; 
Sura Bala Devi v. Sudhir Kumar Mukherji 
(1944) 1 Cal. .566. 

(;•) (1926) 5 Pat. 777, 101 I.C. 289, (’27) A.P. 
61, mpra. 

(k) Viruragava v. Ramalinga (1886) 9 Mad. 148 

[F.B.l ; Pichutugyan v. Subbayyan (1890) 
13 Mad. 128. 

(l) Dattatraya Murnti v. Laxman Jutippa {\SH2) 

Bora. 584, 203 I.C. 139, (’42) A. B. 260. 

(m) Balabai v. Mahadu (1924) 48 Bom. 387, 80 

I.C. 629, (’24) A.B. 349. See also Dhartna 
* V. Bamkrishna (1886) 10 Bom. 80; Oopal 
V. Vishnu (1899) 23 Bom. 250. 


(n) Vitbilinga v. V ijayathammal (1883) 6 Mad. 
43; Dichuvayyan v. Snbbaygan (1890) 
13 Mad. 128, 129 ; Lingayya v. 

Chengataniiml (1925) 48 Mad. 407, 89 
I.C. 923, (’25) A.M. 272. 

to) Jlimoti Bai v. Manohar Singh (1945) Nag. 

425 

tp) Jhunka v. Nathu (1913) 35 All. 263, 18 

I.C. 960. 

(?) Snramuln v. Ramayya (1881) 3 Mad. 15. 

(r) Bhagwan Singh v. Bkxigwan Singh (1899) 
21 All. 412, 26 I. A. 153 ; Walhai v, llerrbai 
(1910) 34 Bom. 491, 4 I.C. 277 F mother’s 
si-iter’s son raimot be adopted, though he 
may also happen to be father’s brother's 
.son I , Ishwuri Pramd v. Rai Uari Prashad 
(1927) 6 Pat. 5C6, 106 I. C. 620, (’27) 
A.P. 145. 


S.480 
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Ss. mother’s sister’s son, and it has been held that it does not extend to other relations. 
480 481 ^ Hindu may adopt his half-brother {s), his brother s son s 

* son (0, his paternal uncle’s son (w), his father’s first cousin (i;), his wife’s brother {w), 

his wife’s brother's son (x), his wife’s sister’s son (y), his father’s sister’s son ( 2 ), or his 
daughter’s husband (a). In a Patna case, where a widow was authorised by her husband 
to take his step-brother in adoption, with liberty to her to adopt another boy if there 
was “ any obstacle to take the step-brother in adoption according to the Shastras,” it 
was held that the “ Shastras” included the Dattaka Mimansa, and since the Dattaka 
Mirnansa prohibited tlic adoption of a step-brother, the widow was justified ill not 
adopting him and in tdopting another boy, even though the adoption of a step-brother 
was sanctioned by judicial decisions (b). 

A widow adopting to her husband has no larger jiower than the husband had to 
adopt. Thus she cannot adopt her husband’s daughter’s son or his sister’s son or his 
mother’s sister’s son, these being persons whom the husband himself could not have 
adopted. At the same time her power of adoption is not less extensive than that of her 
husband. Thus she may adopt her husband’s brother as the husband himself could have 
done (c). Similarly she may adopt her own brother’s son as the husband himself couM 
have done. Tin* adoption is not invalid on the ground that she couhl not have been 
lawfully married to her t>wn brother. ’J’he rule that no one can be adojded as a son, 
whose mother the adopter could not have legally married does not apply e converse) (d). 

Ctislom.— Aw adoption, though piohibiti'd by the rule laid down in sub-sec. (3), 
may be valid, if recognized by custom. Thus the adoption of a daughter’s son, though 
prohibiti'd by this rule, has been hehl to be vahd among tlu‘ Deshastha Sinartba Brahmans 
of the Southern Mahrat ta (’oiintry (c). The adojition of a daughter’s son is also recognized 
by custom among ’I'elugu Brahmans in the Madras Piesideiicy (/), and among Khatris 
of Amritsar (y ) ; also the ailoption of a brother’s daughter's sou, a daughter's son andn 
sister’s son among d’aiuil Brahmins (/i) ; of a brother’s ilaughter’s son among South 
Kanara Uajputs (i) , and of a sister's son among the Bhora Brahmans of United 
I’rovinces (j). 

'L’he basi.s of the rule being that marriage between agnates is prohibited, wherever the 
basis is ignored in the most prominent eases, namely, tlie sister's son and the daughter’s 
son, it is submitted that the nil(' must he regarded as destroyed by the exceptions, in 
all cases where tin* adoptc'd boy’s mother is an agnate of th(‘ adopter. 

Faclum v/ilrf. — Sia- notes nrubw the .same ht'nd to .sec. 4.‘U above. 

481. Only son. -An only son may be given and taken 
in adoption (/i). 


Factum vaUt . — Sec notes und«*r tho same head to see. 434 above. 


(s) (niiti/Kiii V. KitshimUh (llM.'i) :5',» I', 0111 . 41(1, 
• 2 S 1 (' -ITS. (’ir>) u. ‘.in, 

{() ('hiiiiiln \ ( ISSI) (5 (':il 41 

(«) V. lldliui/iuiilii {ISUl) U .Mail. 4.')'.». 

(r) Mdllnvim V. (iinuidiii (l-il-.O i:5 iiom. 201), 

40 1 (' :>i7. (’ 10 ) .\.n s.T. 

(tr) Jluie lifiiidr liuDiitihunhitr 2 Eor. 

It. VkiVi. 

(r) Si I luiiiiida v. lUuiuunia (ISSl) If., 

(i/) Rmiiui’inirn v. Jui/imiui. (1807) 20 Mad 283. 
(z) Riiinknsfiiut ('fill, miiji {1913) io lUnu L. 

II 824, 21 1. 1’. 34. 

(d) Sitiibiii V. Rurnthhiii (1023) 47 Eoin. 35, 
00 l.C. 172. (’22) A. H. 230. 

(b) RairuJnt i’rasad v. (Rtpol Riitsnd ( 192 S) 

7 l’a«. 24.5, 108 I.C. 545, (’20) A. I’. 51. 

(c) Shripad v (1025) 40 Boin C15, 80 

107. (’25) A 11. 300. 

(d) Bai Xani v. Chtoulal (1808) 22 Bom. 973; 

Jai Singh v. Bijai Bal {IdOb) 27 All. 417 , 


Riithi Lnl I'lii'hnti Kuinrar (191.5) 
42 l.A 155, 37 All. 359, 20 l.(J. 017, 
(•1.5) A, PC 1.5 

(e) ,'<inidr,ibin llaniaaui (iurmith (1932) 66 
_ Horn 208 , no l.c. 235, (’32) A.B. 308. 

(/) T’tsd'dwna/d/d v. Snmasxvdutu (1020) 43 
Mad 870, 50 1 C. 000, (’20) A.M. 451. 

(g) I’animiiiind v. Shr- Chnran (1021) 2 69, 

50 I C. 250, (’21) A.L. 147 ; Ronhm Lai 
V Siiimir yit(h (1038) l.ah. 173, (’37) A.L. 
620 

(A) Vayuhuadn v. Appn (1880) 9 Mad. 44. 
(ij Soomthn v. Knudka (1920) 43 Mad. 867, 
50 I.C. 585. (’20) A.M. 648. 

(j) ('ham ,Snkh Ram v. Parhati (,l8d2) 14 All. 53. 
(A) Sii Balanu RvnilvKjasu'ami v. Sri Balusu 
Ruinalakshmamma (1899) 22 Mad. 398, 26 
l.A. 113 ; ri/rts V. Vyas (1900) 24 Bom. 
367 ; Krikhna v. Paramshn (1901) 25 
Bom. 537. 
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482. Orphan. — The adoption of an orphan is not valid (J), 
except by custom (m). 

Tho reason of the rule is that a boy can be given in adoption only by his father or his 
mother, which cannot be done in the caee of an orphan. The doctrii '; of Factum vjlet 
cannot be invoked to validate such an adopton (»). 

483. stranger. — A stranger may be ado]>ted though 
there are near relations (o). 

Factum vaki . — See notes under the same head <^o sec. 434 ibov-e. 

484. Adoption of same boy by two persons. — Two persons 
cannot adopt the same boy, even if the persons adopting are 
brothers. In such a case, the adoption by each of them is 
invalid (p). 

485. Simultaneous adoptions. — The simultaneous adoption 
of two or more persons is invalid as to all {q). 


Illustration. 

A has two wives, B and C, but has no son. A being desirous to give a son to each 
of them authorizes them to adopt two sons simultaneously, one to be adopted by B and 
tho other by C. The authority to adopt is invalid, and the adoptions (if any) made 
pursuant to such authority are also invalid. 

Sastri G. Sarkar docs not approve of these decisions, and observes in his work on 
Hindu law that notwithstanding these decisions such adoptions are made and recognized 
by Hindu society. As to successive adoptions, see sec. 408. 


486. Dvyamushyayana or son of two fathers, -(i) Wliere 
a person gives his son to another under an agreement that 
he should be considered to be the son of botli the natural 
and adoptive fathers, the son so given in adoption is called 
dvyamushyayana.'' 

(2) A dvyamushyayana inherits both in his natural 
and adoptitve families (r). In the case of a person adopted 
in the nitya dvijamushyayana form (which depends on the 


(i) 


(m) 


Bashetiapa v. Bhidingappa (1873) 10 Bom 

H. C. 268; Vaithilingam v, (1914 

37 Mad. 529, 15 I.C. 299, (’14) A.M. 460 
Mareyga v. Ramalakshmi (1921) 44 Mad 
260, 00 I.C. 141, (’21) A.M. 331. 

Ramkishore v. Jainarayan (1921) 48 I.A 
405, 49 Cal, 120, 04 I.C. 782, (’22) A.PC 
2 [Dhusars of the Punjab] ; Parshottam v 
Venichand {ld2l) 45 Bom. 754, 01 I.C. 492 
(’21) A.B. 147 f Jains ot Idar State] 
BukhUr v. Mangnsar (1927) 49 All. 302 
100 I.C. 778, (’27) A. A. 252 [ Jagir sitnatM 
in Gwalior] ; Kunwar Basant Singh v 
Kunwar Brij Raj Sartin Singh (1935)6! 

I. A, 180, 57 All. 494, 37 Bom. L.R. 805 
156 I.C. 864, (’35) A.PC. 132 [Jats o 
Ballabgarh]. 


(n) (1921) 44 Mad. 260, 60 I.C. 141, (’21) A.M. 

331, supra. 

(o) Srimati Ooma v. Gokoolanund (1878) 3 Cal. 

587, 5 I.A. 40 ; Dharma v. Ramkrtshna 
(1886) 10 Bom. 80. 

(p) Raj Coomar v. Bmessur (1884) 10 Cal. 688, 

696-97. 

(g) Akhoy Chnnder v. Kalapahar (1886) 12 Cal. 
406, 12 I.A. 198 ; Surendrakeshav v 
Doorgasundari (1892) 19 Cal. 513, 19 I.A 
108. 

(f) Srimati Ooma v. Gokoolanund (1878) 3 Cal. 
687, 598, 6 I.ii. 40. 50-51 ; Krishna 
V. Paramshri (1901) 25 Bom, 537 ; Behari 
Lai V. Shib Lai (1904) 26 All. 472. 


Ss. 

482-486 
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St. stipulation and not on the ceremonies) his sons born after the 
adoption are entitled to participate in the inheritance of the 
adopter (s). 

As to succession to a Dvyamushyaj^ana son, see sec. 43 (7). 

(3) Where a person gives his only son in adoption to his 
brother, the adoption must be presumed to be in the dvyamush- 
yayana form, ur}less a stipulation is proved that the adoption 
was to be in the ordinary form. In Bombay, however, it has 
l)(‘(‘n held that there is no sucli presumption, and that a person 
alh*ging that an adoption was in the dvymnushyayam form 
must prove that tliere was an ayreement to that effect, even 
if the ])erson ado])ted was the only son of a brother [t). 

The propo-sition in suh-scc. (3) is supported by certain observations in Maync’s Hindu 
Law, !Kh ed., see. 145, Sarkar's Hindu Law, oth cd., p. 220, Tagore Lectures for 1888 
on Ado])tion, p. .302, Strang(*'s Hiiulu Law, vol. I, p. 80. In the Bombay Presidency, 
liowever, wher(? the Courts are giiidt'd in ((uestions of adoption by the Mitakshara and 
the V'^yavaliara Mayukha suj)pl<*mented by the Dattaka Miniansa and the Dattaka 
Cliandrika, it has beeti iield that in every ea.se of a ilvyamushyayana adoption, there 
must be an agreement to that effect, and that such agreement must be proved as much 
in tlie easi' of tlic adoption of an only son of a brotlier as in any other case. 

(i) Where a dinjamushyayana dies his property is taken 
jointly tiiid (u[ually by the adoptive mother and natural mother. 
If, aft<T tliis, the adoptive mother adopts auotlier son the 
natural mother is not divested of the property inherited (u). 

487. Adoption of daughters by naikins (dancing girls.)— 
According to the J^onibay and Calcutta decisions, tlie adoption 
of a daughter by a naikin or dancing girl is invalid notwith- 
standing a custom to the contrary, such custom being regarded 
as immoral (i;). According to the Madras decisions, it is 
valid, provided the adoption is not made with the object 
of disposing of the girl for the purposes of prostitution 
Even two girls may be adopted provided the practice is sanc- 
tioned by custom (j). 


(s) (idiipainio Shnpatrao v Jiulkiii^hiid (iuriitao 
(llt4J) Horn. a40, l!01 lA'. 033, (’42) A.IJ. 
1113, 44 L.K. 333. 

(0 Ldmii/Hiliroo v. (1017) 41 lloin. 

31.^), 3S l.C. r)r)2, (’10) A.U. OH; JIurhrao 
V. Bfutmrao (1918) 42 Bom. 277, 44 l.C. 
h:,1, (’17) A.B. 10. 

(u) KantdU'd v. Sanduugoirda (1942) Horn. 303, 
20 l.C. 033, ‘(’42) A.B. 193, 44 Bora. 
L R. 207. 

Mathura v. £*it (1880) 4 Bom. r>45 ; IHra v, 
liadha (1913) 37 Bom. 110, 17 l.C. 834 ; 


ilencouer v. Hanftcower (1818) 2 Mori. Dig. 
133 ; GhasHi v. Umrao Jan (1893) 20 I. A. 
193, 201-202. But see Manjatnma v. 
Bheshagirirao (1902) 26 Bom. 491, 495, 
where the adoption was by a prostitute, 
wlio was not a naikin attached to any 
temple. 

Venku v. Mahalinga (1888) 11 Mad. 393 ; 
Muttukannu v. Paramasammi (1889) 12 
3Iad. 214. But see Gnddati v. Gunapati 
(1912) 23 Mad. L.J. 493, 17 l.C. 422. 

(j) Gangamma v. Kuppammal (1938) Mad. 789. 
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IV. ACT OF ADOPTION AND CEREMONIES INCIDENTAL TO IT. 


488. Ceremonies relating to adoption.— (/) The ceremonies 
relating to an adoption are— 

(a) the physical act of giving and receiving, 'vvith intent 
to transfer the boy from one family into another 
[s. 489]; 

(b) the datta homam, that is, oblations of clarified butter 
to fire [s. 490] ; and 

(c) other minor ceremonies, sud* as patrestt jag (sacrifice 
for male issue). 

{2) The physical act of giving and receiving is essential 
to the validity of an adoption [s. 489]. 

As to datta liomam it is not settled whether its performance 
is essential to the validity of an adoption in every case [s. 490]. 

As to the other minor ceremonies, their performance is 
not necessary to tlie validity of an adoption {y). 

{3) No religious ceremonies, not even datta liomam, are 
iK3cessary in tlie case of Sudras (z). Nor are any religious 
ceremonies necessary amongst Jains {a) or in the Punjab (6). 

489. Giving and receiving.- - (7) The physical act of 
giving and receiving is absolutely necessary to the validity 
of an adoption. This is so not only in the case of the twice 
born classes, but also in the case of Sudras (c). It is of the 
essence of adoption, and the law does not accept any substitute 
for it. Mere expression of consent, or the execution of a deed of 
adoption, though registered, but not accompanied by an actml 
delivery of the boy, does not operate as a valid adoption (d). 
To constitute giving and taking in adoption all that is necessary 
is that there should be some overt act to signify the delivery 
of the boy from one family to another (e). 


(y) Sheolotan v. Bhirqtm (1917) 2 Pat. L.J. 481, 

41 l.C. 375, (’17) A.P. 633 ; Retki v. Lak 
Pali (1915) 20 C.W.N. 19. 27 l.C. 39, (’15) 
A.C. 214 ; Raja Makund Deb v. SriJagan- 
nath (1923) 2 Pat. 469, 482, 72 l.C. 230, 
(’23) A.P. 423 ; Asita Mohon v. Nirode 
AfoAon (1916) 20 C. W. N. 901, 35 l.C. 127, 
(’17) A.C. 292 \sudras]. 

(z) Shoshinath v. Kruhnasunderi (1881) 6 Cal. 

381, 388, 7 I. A. 250, 255; Indromoni v. 
BeharUal (18S0) 5 Cal. 770, 7 I. A. 24 ; Bal 
Oangadhar Tilak v. SAriniro* (1915) 42 1. A. 
135, 151, 39 Bom. 441, 446, 29 l.C, 639, 
(’15) A.PC. 7 ; ( 1916) 29 C.W.N. 901, 35I.C. 
127, (’17) A.C. 292, supra [pntresti jag 
ceremooy]. 


(а) Laksfmi Cftand v. Gatto Bai (1886) 8 All. 319. 

(б) Tupper’s “ Punjab Customaiy La\^,” vol.liJ, 

p. 82. 

(c) (1881) 6 Cal. 381, 7 I.A. 250; supra; 

Ranganayakamnui v. Ahvar (1890) 13 
Mad. 214; Bireshwar v. Ardha (1892) 
19 Cal. 452, 19 I.A. 101 ; Balak Ram v. 
Nanun Mai (1930) 11 Lah. 503, 128 
l.C. 532, (’30) A.L. 579. 

(d) Shoshinath v, Krishnasunderi (1881) 6 Cal. 

381, 388, 7 I.A. 250; Sreenarain v. 
Sreemutly (1873) 11 Beng. L. R. 171, 
I.A. Sup. Vol. 149. 

(e) Maroti v. Radhabai (1944) Nos. 796. 


Ss. 

488,489 
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Ss. (2) The power (or rifjht) to give a sou in adoption cannot 

489,490 ] 3 ^ delegated to any person (/) ; but the father or mother 

may authori;^<i anotlier person to perform the physical act of 
givijig a son in adoption to a named person (g) and can delegate 
somcionc to accept the (ihild in adoption on his or on her 
behalf (h) [s. 477J. 

490. Datta homam. — (/) Datta liomam is not essential in 
the case of an adoption in the twice-born classes when the 
ado])ted son belongs to the; same gotra as the adoptive father (i). 
T'here is a conllict of opinion whether in other cases datta 
Inmiam is necessary. In Madras it was held in Singamma v. 
Venkatacharlu (j), a ca,se decided in 1808, that neither datta 
hoynam nor any other religions ce,remony was necessary even 
among Brahmans. This decision was followed in a later 
case wluu’(^ the parties wer(‘. Kshatryas (/c), and in anotlier case 
in which the parties wer<‘, Nambudri Brahmans {1). The ruling 
in Sivgamma'Si case was, however, doubted by the same High 
Court in the under- mentioned cases (m). It is now held that 
datta homam is not necessary for the adoption of a daughter’s 
son (n). In an Allahabad case, where the parties were Dakhani 
Brahmans, it was held that when the boy was the son of a 
danghtiu’ or of a ])rother, mere giving and taking was 
suliicient (o). In Bombay, it has been held that Datta homam is 
necessary (p). The Judicial Committee has not expressed any 
definite opinion on the question, l)ut there is some indication 
of ail inclination towards the view that datta homam is 
nec(‘ssary (q). 


(2) The datta homam may be performed at any time after 
the physical act of giving and receiving : it may be performed 


(/) BhmiH'iindas v. Bainutl (1S7.S) lu Uom H (\ 
‘Jtl, Bashetiapiia v. S/nriuK/appu (187;l) 
10 H.lMiOH. 

(;/) Jainiitthai v. Iliti/rhancl 7 Horn. 22r> ; 

Shamt^ituf v Saniabiu r)r>l, 

(h) Beham Vtiji/amma . Aypaipiri Vferu Venkata 

Sah/a Sanpiprakasli liau (HU“2) Mad. G08, 
(Tj) A.M.' 87U. 

(i) Valubai v. Goi ind (11)00) 24 l\nm. 218 , Bal 

Uanqadhar Tflak v. Sfiniuias I‘andU{l9\b) 
42 l.A, IS.'i, 30 Bom. 441, 20 630, 

(’15) A.l’C. 7; Uoiindaififar v Durasami 
(1888) 11 Mad. 5 |F,H.| ; (101.5) 20 C.W.N 
10, 27 T.C. 39, (’1.5) A.(’. 214 ; Vcduvelli 
V, Manijamma (1004) 27 Mad. 538, 539. 

(j) (1868) 4 Mad. H.C, 165. 

(A ) Chandra Mala v. Atukta Mala (1883) 6 
Mad. 20. 

(1) Shankaran v. A'mnan (1892) 15 Mad. 7. 


{m) Venkata v. Subhadra (1884) 7 Mad. 648 ; 
Gocindaip/ar v. iJontsumi (1888) 11 Mad. 
5, 9-10 [K 1).]; Banganayakamma Alwar 
(1890) 13 M;id. 214, 220 [Vaisyas] ; 

Babbarayar v. Babhamnnl (1898) 21 Mad. 
497. 

( m ) Sanvnatha v. Vageesan (1940) Mad. 98, 185 
I.C. 37, (’39) A.M. 849. 

(«) Atmarani v. Madho Bao (1884) 6 All. 276 

ir.B.l. 

ip) Corindpra/tad v. Bindabai (1925) 49 Bom. 
51.5, 87 i.C. 472, (’25) A.B. 289 [Kanoj 
Brahmans]. 

(q) Shoshinath v. Krishnasunderi (1881) 6 Cal. 
381, .388, 7 l.A. 250, 255; Bal Uangadhar 
Tilak V. Bhnnivas PandU (1915) 42 l.A. 
135,149-150, 39 Bom. 441, 29 I.C. 639 
(’15) A.PC. 7. 



ADOPTION CEREMONY. 


567 


even after the death of the adoptive father (r), or of the natural 
father of the boy (s). 

(3) The ceremony of datta honiam may be performed by 
the parties who give and receive the boy in adoption, or the 
performance thereof may be delegated by them to others (t). 


Datt/i honi'tm. — Datta honiam is the sacriliee of the burning of clarified butter, wliich 
is offered as a sacrifice by lire by way of religious propitiation or oblation (m). 


Pollution . — It follows from sub-section (3), that pollution on account of the death or 
birth of a relation does not invalidate an adoption made during the period of such pollu- 
tion, The secular formalities of giving and receiving may be performed by the adopter, 
though he may be in a state of pollution, while the reVujious part of the ceremony may 
bj delegated to a priest or to a relation free from impurity. Even the physical act of 
giving in adoption may be delegated to another person. Put the right or the power to 
give in adoption can be exercised only by the father or the mother, and cannot be delegated 
to any person. 

491. Free consent.— (2) Every valid adoption implies the 
free consent to the adoption of the person giving and the 
person receiving in adoption, and also, it seems, of the person 
adopted, if he is a major at the date of adoption {v). 

{2) Where the consent to an adoption is obtained by mis- 
representation coercion, fraud, undue influence, or mistake, the 
consent is not free, and the adoption is voidable at the option 
of the party whose consent was so obtained (w;). But it may 
be ratified by such party, provided the ratification does not 
prejudice the rights of other persons (ir). 


492, Consideration for adoption.— An adoption is not 
invalid merely because the person giving in adoption receives 
a consideration for the adoption from the person taking in 
adoption, though the promise to pay cannot be enforced in 
law (y). 


(r) (1898) 21 Mad. 497, supra ; Seethuraimmma 
V. Saryanarmjana (1920) 49 Mad. 969, 67 
I.C. 015, (’20) A.M. 1184; (Jhin Ana 
Mathu Ayyangar v. Thirui'engadanirnal 
(1942) Mad. 682, 204 I.O. 393, 42 A.M. 
59.5. 

(<) Venkata v. SubJuidra (1884) 7 Mad. 548. 
550. 

(0 Lakshmibai v, Uamchandra (1898) 22 Bom. 
590 ; Santappayya v. Rangappayya (1896) 
18 Mad. 397. 

(m) Bal Gangadhar Tilak v. Shrinims Pandit 
(1915) 42 I. A. 135, 148, 39 Bom. 441, 463, 
29I.C,639,('15)A.PC. 7. 

(v) Sircar’s “ Law of Adoption," 2nd Kd,, pp, 
279, 280 ; Strange s Hindu Law, vol. i, p.88. 


(w) liayabai v. Bala (1870) 7 Born. H. C. App. 1 

Ranganayakavima v. Aiwa (1890) 13 

Mad. 214, 220-224; SovMsekhura v. 
fiubhadramaji (1882) 6 Bom. 524, Sri 
Rajah Venkata v. Sri Rajah Rangayya 
(1900) 20 Mad. 437 ; Skri Sitaram v. Shri 
llarihar (1911) 35 Bom. 169, 179-180. 8 
I.C. 625. See also Eshan Kishory. Haria- 
chandra (1874) 13 Beng. L.R.. App. 42. 

(x) Sri Rajah Venkata v. Sri Rajah Rangayya 

(1900) 29 Mad. 437; contra Sattiraju v. 
Vcnkafasivami (1917) 40 Mad. 925, 930, 
936-937, 40 I.C. 518, (’18) A.M. 1072. 

(y) Muragappa v. iVag.appa (1906) 29 Mad. 161 ; 

Narayan v. Gopalrao (1922) 46 Bom. 908, 
67 I.C. 850, (’22) A B. 382. 


Ss. 
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If. 493. Adoption cannot be cancelled : renunciation by adopted 

494 son of right of inheritance. — A valid adoption once made cannot 
ha cancelled by the adoptive father(; 2 ) or other parties thereto, 
nor can the adopted son renoimce his status as such and return 
to his family of birth. But there is nothing to prevent him 
from rejioiincing his right of inheritance in the adoptive family, 
in which case tlie inheritance would go to the next heir (a). 

' V.-RESULTS OF DATTAK ADOPTION. 

494. Results of adoption.— (7) Adoption has the effect 
of transferring the adopted boy from his natural family into 
the adoptive family. It confers upon tlie adoptee the same 
rights and privileges in the family of the adopter as the legiti- 
nnit(‘. son, exce])t in a lew cases. Those cases relate to marriage 
and adoj)lio]i, [sul)-sec. (3) below] and to the share on a partition 
bet\v(‘en an adopted and an after-born son (5) [s. 497]. 

(2) Hut wliile the adopted sou acquires the rights of a 
son in tlu‘. adoptive taanily, he loses all the rights of a son in 
liis natural family including tlie right of claiming any share in 
the (‘slate of liis natural father or natural relations or any share 
in th(‘ cojiarcenary property of his natural family. This 
follows from a text of Manu (Adhyaya, verse 142) wliich is as 
follows : ■ 

“ An a(l()])t(‘d son shall never take the family (name) 
and tli(‘ estate of l/is natural father; the funeral cake follows 
th(‘ liimily (nann*) and tln^ (‘state ; the funeral offerings of him 
who gives (his son in adoption) cease ( as far as that son is 
concenu'd)." 

Adoption does not under the Bengal School of Hindu Law 
(Dayabhaga law) div(ist any property which has vested in the 
adojited son by inheritance, gift, or under any power of self- 
acquisition prior to his adoption (c). 

As regards cases governed by the Mitakshara law, it has 
been held by th(‘. Madras High Court, that an adoption does not 
divest any property which has vested in the adopted son ^previous 

(r) Jihonputhi Sath Chakrnbarti v. liimnla (6) v. .-((/arsmj/ii (1919) 46 J.A. 97, 

Kumnref Dele,- ('36) AX'. 43 Bom. 778, 50 I.C. 457, (’18) A.BC. 192 ; 

(fl) JUivee Bhmir v. Boopshmikar (1824) 2 Bor. v. BtfrAt)o(1916) 43 1.A.56, 67-08, 

Hop. 656 ; iakshmappa v. naumia (187.5) 40 Bom. 270, 287-288,32 I.O. 403, (’15) 

12 Bom, H. (' (A. ('.) 361. .388; Arahadu A. PC. 41. 

V. Baynp (1895) 19 Brnn. 239; Bunkum (c) Behari Lai v. Kailas Chunder (1896) l.C.W, 

V. Birji (1930) 57 Cal. 1322, 130 I.C. N. 121 ; .SAi/amcAorttn v. .S’ndkflron 0929) 

250,(’31) A.C,219. 56 Cal. 1185, 120 I C. 157, (’29) A. C. 337. 
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to the adoption ; it has accordingly been held by that Court S. 494 
that where coparcenary property has already vested in a person 
as the sole surviving coparcener, and such person is subsequently 
adopted into another family, he does not, by adoption, lose 
his rights in that property (d). Following this decision it has 
been held by the Bombay High Court that a Hindu does not, 
on his adoption, lose the share which he has already obtained 
on partition from his natural father and brothers in his family 
of birth, the reason given being that such she re cannot be said 
to be “the estate of his natural father” within the meaning 
of the above text {e). But it has been held by the same High 
Court that where property has vested in a person as the heir 
of his father, and such person is subsequently adopted into 
another family, he loses by adoption his rights in that property, 
that property being “ the estate of his natural father ” (/). 

(3) Though adoption has the effect of removing the 
adopted son from his natural family into the adoptive family, 
it does not sever the tie of blood between him and the members 
of his natural family. He cannot, therefore, marry in his 
natural family within the prohibited degree, nor can he adopt 
from that family a boy whom he could not have adopted if 
he had remained in that family (y). 

(d) The only cases in which an adopted son is not entitled 
to the full rights of a natural-born son are--(l) where a son 
is born to the adoptive father after the adoption, and (2) 
where he has been adopted by a disqualified heir. The first 
of these cases is dealt with in sec. 497 below, and the second in 
sec. 102 above. 

(5) Where a married person is given in adoption and such 
person has a son at the date of adoption, the son does not 
like his father lose the gotra and right of inheritance in the 
family of his birth, and does not acquire the gotra and right of 
inheritance in the family into which his father is adopted. The 
wife passes with her husband into the adoptive family because 
according to the Shastras husband and wife form one body (h). 

In such a case if the husband dies the wife cannot adopt her son, 

(d) Venkata Narsimha v. Rangayya (1906) (/) Daltatraya v. Oorind (1916) 40 Bom. 429, 

29 Mad. 437. 34 I. C. 423, (’16) A.B. 210. 

(j) MahabUehwar v Subramanya (1923) 47 . , a rk n-r 

Bom. 542, 72 I, C. 309, (’23) A. B. 297; Mootia v. Uppon (1853) Mad. S. D. 117. 

Manikbai v. Gokuldae (1925) 49 Bom! (A) Kalgavda v. Somappa (1909) 33 Bom. 669, 

520, 87 I. C. 816, (’25) A. B. 363. 3 I.C. 809. 
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because she has lost the power to give and she cannot be both 
giver and taker (i). But it has been held that when a married 
Hindu is given in adoption and at the time of adoption his wife 
is pregnant, and a son is born to him, the son on his birth passes 
into the adoptiv^e family and is entitled to inherit in that family, 
the reason given being that such a son is bom into the adoptive 
family and should therefore be treated as a member of that 
family (j). 

>' lUusirations. 


(a) A has two sons B and C. A gives C in adoption to X. C is not entitled to 
inherit to A as his son. 

(h) A and B, two hrotlicTs, and their respective sons, C and 7), are members of 
a joint family. A gives his son ( ' in adoption to X. C loses all his rights as a coparcener 
ill his natural family. 'L’lie eojiarcenary which consisted of four members before the 
adoption will be r(‘duced after f 's adoption to a coparcenary of three members only. 

(c) A and his son f ' aie meinhers of an undivided family, A dies, and on his death 
C becomes entitled to the whole ol the coparcenary property (ts sole surriring coparcener. 
C’'s mother then gives 6' in adojdioii to A'. does not, by adojition, lose his rights in 
that property. 


495. Succession ex-parte paterna. -Subject to the provi- 
sions of sec. 497, an adopted son is entitled to inlierit in 
the adoptive family as fully as if lie were a natural-born son, 
both in the ])aternal and in the maternal line He is entitled 
to inlunit to bis adoptive father, and to the father and grand- 
father and other more distant lineal ancestors of the adoptive 
father. Ife is also entitled to inherit to the adoptive father’s 
brothers, the adoptivii father s brother’s sons and other collateral 
relations (k). And conversely, the adoptive father and his rela- 
tions arc entitled to inherit to the adopted boy as if ho were 
a son born in tin' adoptive family. 

.-1 adopts II in conjunction with Ids wife B. After B'a death A marries C by whom 
ho has a son 0 born to 1dm. After C'h <lcath, A marrie.s D; thoro is no issue of this 
marriage. A then dies leaving II, G and I). Subsequently D dies leaving stridhana. 
niio is entitled to IT a stridhana? II and G as the snjyindas of A are entitled in equal 
shares {1) [sec. 147]. 


496. Succession ex-parte raaterna.— (7) An adopted son 
is entitled to inherit to his adoptive mother and her relations, 
as, for instance, her fother and brothers. And, conversely, 


(t) Sharnt Chandra v. Shanta Bai (1945) Nag. 

(j) Affri V. Falirappa (1918) 42 Bom. 547, 46 
I.C.644,(’18)A.B. 168. 

(*) Padma Kxmari v. Court of Wards (1882) 8 


Cal. 302, 8 I. A. 229 ; Chandreshwar v. 
Bisheshwar (1926) .5 Pat. 777, 101 I. C. 
209, (’27) A. P. 61 [Mithila], 

(/) Gangadhar v. Ilira Lai (1916) 43 Cal. 944, 
34 I. C. 10, (’17) A.C. 675. 
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the adoptive motlier and her relations are entitled to inherit 
to him (m). 

{2) Even if the wife of the adopter was dead at the date 
of adoption, tlie adopted son becomes her son by virtue of the 
adoption, and is entitled as such to inherit to the relations in 
her father’s family (n). An adoption by a Hindu widower being 
valid, the adoption will take effect as if the son had been adopted 
in the life time of the decea.sed wife of the adoptive father. 
The adopted son will divest all estates which had vested before 
the adoption on the death of the adoptive mother by revijrsion 
to her parent’s family being Stridhanam property which she 
had inherited. An alleged custom that such a reverter 
would exclude a son adopted after the wife’s death was 
not established (o). 

(3) Where a Hindu, having two or more wives, makes an 
adoption in conjunction witli one of them specially selected for 
the purpose, the wife so selected ranks as the adoptive mother, 
and the other wives as mere step-mothers. The adopted son 
inherits only to tlie adoptive mother and to her relations, and 
she alone and her relations can inherit to him. The same prin- 
ciple applies whei\ an adoption is made by one of several widows 
in pursuance of an authority left to her alone (p). In other 
cases, it is not settled whether the adopted son inherits to all 
the wives of the adoptive father and their relations (q). 

Illustration. 

A, who has two wives B and C, adopts a son D in conjunction loith his wife B. A 
dies, and on his death D succeeds to his estate. D then dies unmarried. B is entitled 
to inherit to 7) as his mother to the entire exclusion of 0 ; Annapurni v. Forbes (1900) 
23 Mad. 1, 20 I. A. 246. 

497 . Son born after adoption. — (i ) The statement of law 
in the above sections that an adopted son is entitled to inherit 
just as if he were a natural-born son, is subject to the exception 
mentioned below 


Where a son is born after adoption to the adoptive father, 
(a) the adopted son does not, on a partition between him and 


Kali Komul v. Uma Shunkef{im\) 10 Cal. 
232, 10 T.A. 13S ; Radlui Prasad v. Ranee 
Mani (1900) 33 Cal. 947 ; Dattatraya v. 
Oangabai (1922) 46 Bom. 54), 77 I. C. 
17, (’22) A. B. 321; Sowntharapandian 
Ayyanqar v. Penavem Thetan (1933) 66 
Mad. 750, 145 I.C. 534, (’33) A.M. 500. 


(n) Sundaramtna v. Venkatasuhba (1926) 49 Mad . 

941, 97 I. C. 145. (’26) A. M. 1203. 

(o) Suhrainaniam v. Muthic.h Chettiar (1945) 

Mad. 638. 

(p) Anmiptirani v. Forbes (1899) 23 Mad. 1, 20 

I.A. 246. 

(}) Mayne’s Hindu Law, f.. 167. 


Ss. 

496, 497 
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the after-born natural son, share eqmlly with him as he would 
have done if he were a natural son, but he takes — 


(1) in Bengal, one-third of the adoptive father’s estate ; 

(2) in Benares, one-fourth of the estate ; and 

(3) in tlie Bombay and Madras Presidencies, one-fifth of 
the estate (r) ; and 

(b) if the estate is impartible, the aurasa son alone succeeds 
to it (s). 


Except as aforesaid an adopted son is entitled to the same 
share as a legitimate soil [ill. (b)]. 

{2) Among Siidras in Madras and Bengal, an adopted 
son shares equally with the after-born natural son (t ) ; in 
Bombay, he takes one-fifth of the estate {u). 

{3) The same rules ap])ly on a partition in the life-time 
of the father. Thus in Madras the father and the after-born 
natural son will each take four shares and the adopted son one 
sliaro in tlie whole estate. 


Ulwit rations. 

(a) A, a ohildless Hindu, adopts a son B. A son (i is then born to A. A dies 

leavin^r properly worth li.s. In Bengal, B would take Ks. 1,000 and C Ks. 2,000 

In Benare.s B would take Us. 750, and 0 R.'». 2,250. Jn Bombay and Madras, B would 
take R.s. 000, and (J Rs. 2,100. 

(b) /I and are, two brothers, J has a son C, 7i, who has no son, adopts /). The 
parties an* all meinber.s of a joint family governed by the Mitakshara law'. After the 
death of .1 and B, 1) .sue.s C for a partition. J) ia entitled to a .share equal to that taken 
by (\ that is, /)’.s adoptive father’s brother'.s son : ^^'aginthis v. Bachoo (1915) 43 J. A. 
50, 40 Bom. 270, 32 1. (1. 403, (’15) A.j*C. 41, overruling the Calcutta and Bombay 
(Urision.s noted below (r), wluTe it wa.s held that JJ wa.s entitled not to a share e^ual 
to that taken by C, but to the smaller share.s a.s if C was an after-born son. 


498. Rights of ^opted son in separate property.— Power of 
adoptive father to dispose of separate property. — (i) A Hindu 
adopting a son docs not thereby deprive himself of the power 
he has to dispose of his separate property by gift or will. 
There is no implied contract on the part of the adoptive 


(r) Giriapa v. Mngapa (1893) 17 Horn. 100 ; 
Ayyaiu v. I^'ilad^tchi (1862) 1 Mad. H. C. 
4.'). 

(«) Sahebgoudii v. Shid(iangouda(l9^9) Bom. 314 . 
(0 Perram v. Subbarayadu (1921) 48 I. A. 280, 
44 Mad. 656, 61 I.O. 690, (’22) A.VC. 71 ; 
AsUa V. Nirode (1916) 20 C. W. N. 901, 
35 1. C. 127, ('17) A. C. 202. 


(M) Tukaram v. /?awrAandro (1 925) 49 Bom. 672, 
89 I. V. 984, (’25) A. B. 425. 

(0 liaghubanund Doss v, Sadhu Chum (1879) 
4 Cal. 425 ; Barhoo v. Nagindas (1914) 16 
Bom. L.R. 263, 23 I.C. 912, (*14) A.B. 38. 
See also i?a;o v, Subbaraya (1888) 7 Mad. 
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father, in consideration of the gift of his son by the natural Ss 
father, that he will not dispose of his property by gift or will (-m;) . 

(2) An adopted son does not stand in a better position, 
with regard to the separate property of his adoptive father, 
than a natural born son ; and there is nothing in the Hindu 
law to prevent a father from disposing of ])y will his separate 
property, and so defeating the rights by inheritance of Ids 
son {x). But where the boy is given in adoption under an 
express agreement that the adoptive father shall not dispose 
of his property to the prejudice of the adopted son, the adoptive 
father cannot dispose of the property to the boy’s prejudice (j/). 

{3) An alienation by way of gift by the adoptive father 
of his separate property prior to tlie adoption is l)inding on 
the adopted son (z). 

The will of a Hindu disposing of his separate property 
is not revoked by the subsequent adoption of a son by him {a). 
Where a Hindu disposes of his separate property by will, 
and an adoption is made to him by his widow after his death, 
tlie disposition by will is not affected by the adoption, for the 
will speaks as at the deatli of the testator, and the property 
is carried away before the adoption takes place (6). Tlie 
adopted son takes subject to the provisions of the will (c). 

This section applies also to property held by a father in Bengal, he having an absolute 
power to dispose of his property, whether ancestral or self-acquired [s. 274]. 

499. Rights of adopted son in coparcenary property.— (i) 

An alienation of coparcenary property, valid when it was 
made, is binding upon a son adopted after the date of alienation 
[s. 270 (3)] (d). 

In provinces referred to in sec. 268, an alienation by a 
coparcener of his share in the coparcenary property made 
without legal necessity or in excess of his interest in the 
coparcenary property, is binding upon a coparcener adopted 
after the date of the alienation (e). 


(w) 

Sri Raia Venkata Surya v. Court of Wards 
(1939) 22 Mad. 383, 26 1. A. 83 ; Surrtndra- 

(a) 


nath V. Kala Chand (1907) 12 C.M.N. 
668; Purshotam v. Vasudev (1871) 8 
Bom, H. C, O.C. 196. 

(b) 

(») 

Purshotam v. Vasudeo{\%l\) 8 Bom. H. C. 0. 

C. 1968 • Subba Reddi v. Doraisami (1907) 

(c) 


80 Mad. 369. 

(d) 

iy) 

Surendrakeshav v. Doorqasundari (1892) 

19 Cai. 513, 586, 19 I.A. 108, 132. 

it) 

See Kalyanasundaram v. Karuppa (1927) 


64 I.A. 89, 60 Mad. 193, 100 I.C. 105, (’27) 
A.PC. 42 [gift before adoption]. 

it) 


See Vinayak v. Qovindrav (1869) 6 Vom. H. 
C. 224, 229. 

Krishnamurthi V. Kmhnamurthi (1927) 54 
I.A. 248, 262, 50 Mad. 508, 518, ICl 
T.C. 779, (’27) A.PC. 139. 

Venkatanaranmha v. Snbba Rao (1923) 
46 Mad. 300, 73 I.C’. 991, (’23) A.M. 376 

Veeranna v. Sayamma (1929) 52 Mad. 396, 
118 I.C. 821, (’29; A.M. 296; Brij Raj 
Saran v. Allianre Bank oj Simla (1936) 17 
Lah. 686, (’36) A. L. 946. 

Basawantappa v. Mallappa (1989) Bom, 246, 
(’39) A. B. 178. 
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(2) Where an adoption is made by a member of a joint 
family governed by tlie Mitakshara law, the adopted son 
becomes a member of the coparcenary from the moment of 
his adoption, and tlie adoptive father has no power either by 
deed or will to interfere with the rights of survivorship of the 
adopted son in tlio coparcenary j)roperty. The same principle 
aj)plies wliere an adoption is made by a sole surviving 
coparcener subi/ect, liowe\'er, to any agreement binding the 
adopted son sucli as is mentioned in sec. 368 above (/). See 
also sec. 500. 

This section ajjplies to anccstrdl property in cases governed })y the Mitakshara law. 
.Just as the father eannot by deed or will defeat the right. s of survivorship of a natural 
born .son, bo Jie cannot defeat the right.s of survivorship of an adopted son. 

(' 3 ) Wlier(‘ tlie last male owner makes a valid bequest 
of his ])ro])<n'ty and also gives his widow ])ower to adopt, the 
adopted sou is bound by the disposition in the will. If, under 
tlie will, the widow is entitled to a life estate in tlie property 
and tli<‘. adopted son to a vested remainder and to a certain 
suui for his maintenance, it is conqietcnt to him to convey his 
inter(‘st to the widow and thus enlarge the life estate into an 
al)solut<^ estatii in consideration of the incriuise of the amount 
of maintenance {(;). 

( 4 ) Wheiv. a Hindu (J) adojited a son and by a registered 
de,<Ml of adoption provided that his wife should enjoy the 
])ro]ierty in her own right for her life, it was held that the deed 
did not affect the rights of a son adopted by the widow of 
J's pre.-deceased undivided brother, as it could not be regarded 
as a family arrangement as far as the second adopted son 
is concerned and he was entithid to his share (A). 

500. Agreements curtailing rights of adopted son.— (i) 
Where the adopt(‘d son was a major at the time of the adop- 
tion, he may by an agreement with the adoptive father or the 
ado])ting widow made before the adoption, consent to a 
limitation of his rights in the property of his adoptive 
father (/). 

if) I’lf/a Itutten v. Yaiidunnma (1874) 8 MnU. GOO. 

H C. G. V^'tiknUinaritiiitna Snbbawmul {b) jMrnubai v. Kpafimrao (1041) Bom. 306, 

(101.'-)) 43 I, A. 20, 30 Ma.l. 107, 32 I C. 107 I.C. 192, 43 Bom. L.ll. 214, (’41) 

383. ca.) A !’(’ 37. I'armamtnd v Sfm A. 1C 103. 

Channi Dax (1021) 2 Lah. 69, 59 I.C. 256, (i) Kaibibai v. 7’(i/va (1916) 40 Bom. 668, 36 I.C. 

(’21) A L 147. 546, (’16) A B. 312 ; Panduranq v, Nar- 

(g) Basant Kumar Basu v. Ram Shankar Ray madahai Ram Krishna b^Bova. 29b, 

(1932) 59 Cal. 859, 138 I.C. 882, ('32) A.C. 140 I.C. 200, (’32) A.B. 671. 
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{2) Wliere the adopted son is a minor, the question arises 
whether it is competent to his natural father to enter into an 
agreement with the adoptive father or the adopting widow 
limiting his son's rights in the property of tlie adoptive father. 
This question came up before the Judicial f^ommittee in 
Krishmmurthi v. Krishmmurthi (j) wliere it was held that 
having regard to a consensus of judicial decisi<^'us [excepting 
that in Jagannadha v. Papamma (1S03) 16 Mad. 400], an 
arrangement made on the adoption of a minor whereby the 
widow of tlie adoptive father is to etijoy his property during 
her lifetime, or for a less period, that arrangement being con- 
sented to by the natural father before the adoption, is to be 
regarded as valid by custom (A:). ‘‘ As soon, however, as 

the arrangements go beyond that, i.e., either give the widow 
property absolutely or give the property to strangers, they 
think no custom as to tins has been proved to exist and that 
such arrangements are against the radical view of Hindu law.'’ 
An agreement or consent by the natural father is not ejBfectual 
in law or by custom to validate any other disjmsition taking 
effect after the adoption and curtailing the rights of the adopted 
son in property in which he acquires a present and an immediate 
interest by virtue of the adoption. 

The High Court of Madras (i), however, has hold that an 
agreement between the adopting mother and the natural father 
whereby a portion of her husband’s estate is settled upon 
her for her absolute use and enjoyment with powers of aliena- 
tion is valid and binding on the adopted son, if the agreement 
is fair, reasonable and beneficial to him, and tliat the principle 
of the Full Bench ruling of that Court in Visalakshi v. 
Siva Ramier [m], as regards agreements between the adopting 
widow and the natural fiither, namely, that such agreements 
are valid if they are fair and reasonable, has not been affected 
by the Privy Council ruling referred to above. 


In the Madras case referred to above, Ramcsam, J., said that the word ‘‘ prooerty ” 
in the sentence from the judgment of the Privy Council set out above referred to the 
whole property, and not to a part thereof. 


(i) (1927) 54 I.A. 248, 50 Mad. 508, 101 I,C. 
779, (’27) A. PC. 139. See also Bhaiya 
Rabidat Sinyh v. Indar Kunwar (1888) 
16 I.A. 53, 59, 16 Cal. 556, 504; Chitko 
V. Janaki (1874) 11 Bom. Il.C. 199 ; 
Ravji V. Lakshmibai (1887) 11 Bom. 381 ; 
Lakshmi v. Subramanya (1889) 12 Mad. 
490; Visalakshi v. Sira Ramier (1904) 
27 Mad. 577 ; Balwant Singh v. Joti 
Prasad (1918) 40 All. 692, 47 I.C. 599, 
(’18) A. A. 115; Durgi v, Kanhaiya Lai 


(1927) 49 All. 579, 101 I.C. 678, (’27) A.A. 
387. 

{k) Ilemendra Nath v. Jnnnendra C936) 63 
Cal. 155, 1.59 I.C. 1101, (’35) A.C. 702; 
Banarsi Das v. Svmat Prasad (1936) 
58 All. 1019, 164 I.C. 1047, (’36) A.A. 
641. 

(/) Raju V. Nagammal (1929) 52 Mad. 128, 
113 I.C. 449, (’28) A.M. 1289. 

(m) (1904) 27 Mad. 677 [F.B.]. 
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S. 500 (J) Though an agreement going beyond that sanctioned 

by custom docs not bind the minor, it is not void, and it inay 
be ratified by the adopted son on attaining majority, in which 
case he will be held bound by it (n). 

Illustrations. 

(a) A, the sole surviving member of a joint Hindu family, makes a will whereby 
he bc(jueath.s part of the joint /rtmi/?/ property to a son whom he is about to adopt, part 
to his widow for life, part to kindred and part to charity. Before the adoption takes 
])laee the natural fatlier of the adopted boy executes a deed by which he consents to the 
jirovision.s of the ’/iH* Immediately thereafter the testator adopts the son with all due 
ceremony. The will is not binding upon the adojjted son : Krishnaniurlhi v. Krishna- 
murthi{[{yn) 54 [.A. 248, 50 Mad. 508, 101 I.C. 770, (’27) A. PC. 139. 

(b) A grant of an annual sum for the purpose of lighting lamps in a temple made 
by the a(luj)tiv(‘ father at the time of adoption out of joint family property docs not bind 
the adopted son, though it may be madt* with the consent of the natural father, unless 
such grant is iv'(‘(»gnised by custom as a grant that can be properly made at the time of 
adoj)(jon: Jiallcrislina v. S/tri I (tar (1919) 43 Bom. .542, 50 I.C. 912, (’19) A.B. 101. 

(r) 'CIk^ following agn'ements arc also invalid 

(1) an agn'cment {)rovi(ling that the widow should have all the rights to which 
slie would have be(m entitled in the absence of a son : Purshottam v. 
Pakhiaabai 10 Bom. I..II. 57, 23 1.(1 599, (’14) A. B. 28. 

(2) an agreement enabling the widow to make a gift of a part of her husband’s 
l)roperty to her brotlu'r ; Venkappa v. Fakiryowda (1900) 8 Bom. L.U. 346. 

(3) an agreement enabling the widow to settle immoveable property forming 
part of her husband's estate in favour of her daughter: V yasacharya v. 
Venknhai (1913) 37 Bom. 251, 17 I.C. 741. 

In Krishnamurthi v. Krishna)nurthi referred to above, it was held by their Lordships 
of the Privy Council that th(‘ consent of the natural father as such cannot affect the rights 
of the boy, for those rights do not arise until after his rights as a natural father become 
non-exist(‘nt. It was also held that the natural father cannot bind his son by his consent 
given as guardian and manager of the (‘.state of his son, for “the natural father is not 
managing the estate of his child when the estate referred to is the estate which he will 
only get after adoption by another person." As to the doctrine of approbate and 
reprobate resorted to in some cases in support of the validity of the agreements now 
under consideration their Lord.shii)s said : “Next, can the case be solved by the doctrine 
of ai)j)robato and reprobate ? Their Lordships think clearly not, for the doctrine of 
approbate and reprobate assumes election, and the adopted son has no election. He 
cannot undo the adoption and be as ho was.” Their Lordships eventually held that the 
only ground on which even an agreement limiting the enjoyment by a widow of her 
husband's property during her lifetinu! could bo upheld was that such an agreement 
was sanctioned by custom established by the consensus of judicial decisions. 

VI.—DIVESTING OF ESTATE ON ADOPTION BY WIDOW. 

Preliminary note. — The question of divesting of estate by adoption can only arise 
when the adoption is made by a widow after her husband’s death. It can never arise 
when an adoption is made by a man in his lifetime ; for, in that case, his estate vests, 

Subramania Chettiar v. Velayudani Chettiar 
(1932) 55 Mad. 408, 135 I.C. 311, ('31) 
A.M. 808. 


(n) liamasami v. V encatramaiyan (1879) 2 Mad. 
91, 101, 6 I. A. 196, 208; Kali Das v. 
Bijai Shankfr (1891) 13 All. 391, 393; 
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on his death, in the adopted son as his nearest heir, and it cannot vest in any other 
person. But when an adoption is made by a widow after her husband's death, it may i)e 
that his estate is, at the date of adoption, vested in the widow as his heir or it may b(‘ 
that it has passed to otiiers and v<‘sted in tliem as in illustration (e) to section 502 below. 
The question then arises wlnTher the adopted son is entitled to the estate of his adoptive 
father in lohoscfsocrer's liand^ it may be at the date of adoption. The answer is in the 
negative ; he is entitled to it in certain cases the.se being the cases set forth in 

s('ction 502 below. 

Again, if the adoptive father was a member of a joint family uoverned by the IVlitak- 
sliara law at the time of his death, it may be that his interest whieh passed to his copai- 
ceiiers by survivorship is still vested in them at the date of adoption by the widow, or 
it may be that it has passed from the sole surviving coparoenet on his death to his heirs 
In the former case the adoption vests in the adopted sor; the coparecnary interest of 
his adoptive father. As to the latter case theie is a conlliet of opinion. This subject 
is dealt with in section 500 below . • 

The subjeet niatter of sec. 502 is closely connected with that of sec. 471, namely, 
" Torminatiori of widow's power to adopt.” The two .sections relate to the same subject 
in diflferent forms.” 

501. Vesting and divesting of estate. — A valid adoption by 
a widow, if lier husband was divided at the time of his death, 
may divest an (estate of inheritance. It may, if her husband 
was a member of a joint family governed by the Mitakshara 
law, divest riglits acquired by survivorsliip. The question 
what estate of inheritame is divested l)y adoption, is dealt 
with in sections 502 and 503 belov.^ The question in what 
cases adoption can divest rights acquired by surinvorship , is 
dealt Avitli in section 506 below. [But now sec notes to secs. 
471 and 472.] 

502. Divesting of estate of inheritance. —Where a widow 
adopts, one of the objects of adoption is to perpetuate the 
adoptive father’s name by securing an heir (s. 447). It now 
remains to lie seen how f<u* this object is attained. 

In the cases mentioned in s. 471 (/) the adoption is valid. 
The widow divests herself and the adopted son gets the property. 
[Vide ills, (a) to (e) of s. 471.] 

In the cases mentioned in s. 471 (2) (a) the adoption is in 
valid. No question of divesting the estate arises. (Vide ills, (f) 
and (g) of s. 471.) 

In the case mentioned in s. 471 (2) (b) the adoption is 
valid and divests the property. 

In the case mentioned in s. 471 (2) (c) the same result 
ought to follow. 

19 


Ss. 

500-502 
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Si, ]]\it a valid adoption does not divest the estate of a person 

502,503 other tlian tlie adoptive father which had passed to his heir 
prior to his adoption, even if the adopted son might have 
succeeded to it if the adoption had been made earlier, {i.e.) 
prior to tlie opening of tlie succession. 

(li) A dies leaving tliree wiilo’vs, and .SUC, the widow of a predeceased son. On 
A's deatli his estate vests in his widows. then adopts a son to her husband. The 
a(loj)tion does not divest the estate vested in A’s widows: Dharnidhar v. Chivto (1896) 
20 Bom. 250. 

(b) A dies leaving .a widow IC and a brother B. On A’s death his estate vests 
in ir as his lieir. B then di(‘S leaving a widow B]Y with authority to her to adopt a .son. 
On death, his (‘8tat(‘ vests in B\V as hi.s lieir. While W is still alive. BW adopts a 
son X t(j h<‘r husband B. The ado])tion is valid, but it will only divest the estate of 
B vest<‘d in BW so as to v(‘st it in A" ; it cannot divest the estate of A vested in W. 
On B”h death, however, the estate of A will pass to X as A's nephew. See the 
next illnst ration. 

(e) In (h<* ease put in ill. (h) BW adopts A' after the death of IT, and after the estate 
of .1 lias passed on It's death to .I'.s .saphxla^^. The adoption will not divest the estate 
of A vested in his ; KalJy BioHotuia Ghose v. Oocool Chunder (1877) 2 Cal. 295. 

(d) A <lies leaving a widow IT, and two brothers B and B). On A’s death 
his estati‘ vots in IC as Ids lieir. B dies leaving a son BS. Then B\ dies leaving a widow 
B\ ir with authority to her to adopt a son to him. While W is alive, BIW adopts a son 
X to her Inishand B\. The adoption is valid; it will divest the estate of ^1 vested in 
Bl ir and vest it in A', but it will not divert the estate of A vested in IT. On H 's death, 
however, the luurs to the estate of d will be Ids brothers’ mns BS and A", and they will 
inherit th(' property in e<|ual shares. But if Bl W adopts X after IT’s death and after 
the estate of d has vested in BS as his brother’s son, X cannot, on his adoption, demand 
from BS half the jiroperty of 1, not even if the a<loption was delayed beyond IT’s lifetime 
by tlie fraud of BS : Hhuhata'sirati Ikhi v. Xilromid 0886) 12 Cai. 18, 12 l.A. 137. This 
case was flislingid'-hed in Aimntha. Bikkappa Shankar (1914) 70 l.A. 2.32, and applied 
and followed by the I’alna High Court (o). 

503. Further case of divesting of estate in Bombay.- It is 
clear from s. 471 tliat the widow’s power to adopt is at an 
end in som<‘, cas(‘s. ff she docs adopt in such a case, the 
ado])tion is iiwailid, and it docs not divest the estate vested 
in anotlier. It has, liowever, been held by the High Court of 
Bombay (/v), that if the widow in such cases adopts with the 
consent of tlie person in Avhom the estate was vested, the 
adoption is not only valid, but it divests the estate vested 
in tlie consenting ])arty. The High Court of Bombay stands 
alone in holding this view. The High Court of Madras has 
expressly dissented from it (< 7 ). 


(o) I'hiniilrn Vhoor Det v. V xbhnli lihnshnn Drxi 
(1944) i'»r. 7<i;i. 

ip) Bahu V. IMnuji (1897) 21 Iloin. 319; 
I'ln/npn v. Appounii (1899) 23 Bom. 327 , 
lilmmppa v. Hnsairn (190.'>) 29 Bom. 


400; Siddappa v. Singangauia (1914) 38 
Bom. 724, 27 I.C. 51, (’14) A.B. 107. 
ig) Annmmnah v. Mabbu Bali Beddi (1875) 8 
M.a(l. H C. U8. 



DIVESTING OF ESTATE. 


579 


I llusi rations. 

(a) A and li are divided brothers. A has a son S who dies in his lifetime leaving 
a widow IV. A dies, and on his death his estate vests in Ji as his nearest heir. Hero 
the estate being vested in B, cannot adopt to her husband S. iSb’ then adopts a 
son with Z?'h conse.nt. The adoption is valid, ami it will dive.st the estate [of A] vested 
in B, and vest it in the adopted son : Balm v. Rntnoji (IS<)7) 21 Horn. .‘111). 

(b) A dies leaving a widow and a daughter-in-law Nib. On ^I'.s death his estate 
vests in his widow. S \V then adopts a son to her husband with the consent of d’s widow. 
The adoption is validated by the eon.sent, and it will divest the estate [of ., 1 ] vested in 
.d’s widow, and ve.st it in the adopted son ; Pa//a/)/>a v. Apiyvma (ISSl)) 23 Bom. 327. 
As .d’s estate vests in the adopted son, the power of d’s widow to adopt a son to A comes 
to an end * Vaman. v. Venhiji (1021) 4.5 Bom. 820, Gl l.C. 460, ('21) A.B. 

It will be remembered that in the Madras and Bombay t’uesidencies a widow may 
adopt even without any authority from her In. hand. Tn Madras, she must in such a 
case obtain the consent of her husband’s sapinda.'^, even if the estate of her husband is 
vested ui her [s. 4G21. In Bombay, she does not reijuire the consent of any person if her 
husband’s estate is vested in her [s. 4G3]. But if her husband's estate is vested in a third 
party, she may adopt with the consent of that party, and an adoption made with such 
consent is valid. 

504. Stridhana not divested.—Adoption by a widow does 
not divest her stridhana (r). 

505. Maintenance of widow on divesting of estate.— 
Subject to any agreement that may have been made by the 
widow prior to adoption [s. 500], a widow whose estate is 
divested by adoption is entitled only to maintenance out of 
her husband’s property (s). 

In fact, her rights arc reduced to what they would have been if the husband had left 
a son. 

506. Adoption by widow in a joint family.— When a 
member of a joint family governed by the Mitakshara law 
dies and the widow validly adopts a son to him [ss. 462 (2), 
463 (3), 472 and 473], a coparcenary interest in tlie joint property 
is immediately created by the adoption co-extensive with 
that which the deceased coparcener had, and it vests at once 
in the adopted son. 

Illustrations. 

(a) In the ills, (a) and (b) to sec. 472 the adopted .son becomes a member of tho 
coparcenary and is entitled to tho share of his adoptive father. 

(b) In the ills, (d), (e) and (f) to sec. 472 the adopted son being in the senior line 
becomes entitled to zernindary, raj, or talukdary respectively by the rule of lineal primo- 
geniture [s. 590] and thus divests the junior member of the family in whom the property 
has been vested in the interval between the death of tho adoptive father and the adoption. 

(c) In ill. (g) to sec. 472 the adopted son P is entitled to jivai estate and divccits the 
Thakore in whom it is vested subject to being divested by adoption. 

(r) West and Buhler, 4th ed., 1033. I («) Jamnabaiv. Rai/c’innd (\HS3) 7 B'lm. 225', 

I Dalel V. Anv.ika (1903) 25 All. 260. 


Ss. 
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Ss. The fact that only one member of the joint family survives at the time of adoption 

506<'509 adoption in the joint family. The family continues 

to b(' joint so lorij; as any widow remains in it with a j)ower to adopt. A & B two brothers, 
were nnunhers of joint fa,mily. A died leaving a widow. H afterwards adopted D and 
ielinf|uish(ai the ])roperty to D. A ’s widow now adopted. Jt was held that the adoption 
was valid and that tin* adojited son ( ould claim a repartition of the property in the 
hands of N, but was not mitithal to the Watan that belonged to the family {t). 

The joint family does not come to an end on the death of the last male coparcener. 
It continues to exist so long as a widow of a eojiareener remains. If there is one 
widow she can adoj)t, and tin; adopted son will divest the ])roperty, wherevf'r it is vested 
at the time (u). 

It there is nioi'e than one widow both can adopt, both adoptions are valid (v) 
exc(‘f-t when the t w'o widows are in the relation of inothcr-in-law and daughter-in-law. 
In the last case only the liist ioloption is valid. 

VII.-ALIENATIONS MADE PRIOR TO ADOPTION. 

507. Adopted son’s rights date from adoption. — Tint riglits 
of an adopltMl son aris<‘, for the first time on liis adoption. 
Even wlieie the a,doption is made l)y a widow, Ids rights do 
not relat(‘ Itaek (as was supposed at one time) to the date of the 
death of the adojitive father (^^;). Ihit where an at [option is 
mad<* by a widow, tlie adopted son has a riglit, in certain cases, 
to imfieticli alhmations l)y tier, tliongh made prior to liis 
adoption [s. 509]. 

in the catsi' in whieh tlie above' proposition was laid down, it was jugued b(*fore the 
.ludieial Coinnuttee, that a widow who had H'l'oived an authoiity fioin her husband to 
adetjil should Ix' considered as juegnanl at the date of his d(‘ath, and that the son adopt- 
ed hy her should he legaideel as a poslhiimoiis son ; but the Judicial Committee refused 
to art Ujion any such fan<-iful analotrN, and held that although a sun, when adopted, 
Jie(piH('s at once tlw' full liuhts <»f a natural-born son, bis rights cannot relate back to 

508. Alienations by adoptive father prior to adoption. An 
a(l()])t(‘d son is hound by alienations made by his adoptive 
fath<‘r ])rior to tin*, ado])tion to tlu^ same extent as a natural- 
horn son would he |s. 498 (5), s. 499 (/)]. 

509. Alienations by widow before adoption.- (/) The 
rigiits of an atloptinl son spring into existence al ihc moment 
of adopt loH, and displace tlie rights of tlie widow and of all 
persons claiming under a title derived from her. The result 
of the adoption being to divfsst the widow’s estate, the widow 
cannot after adojition alnniatc^ any jiortion of her luisband’s 
estate for any purpose Avhatev(*r. 

(ij luimachandni lUiJnji \ . Shankm Aifmtuo \ Deni. I.. K. 100, IGi; J I' 1;;3 (’3(5) A E 

(JOE.) lOmi. j j;r5. ' ’ ' ' ' ’ 

(u) hmdai V. ^u,n (103C.) CO E<.rii. lOli 38 i ViLiam (lOHO) Kac. 88. 

' I ill) ISajiunuUs.s Tannee (]b:>H) 7 M.] .A. 169. 
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As r(^gar(ls alienations made by the widow before the Ss, 
adoption, if they are made for a legal necessity [ss. 181 A, 181 B], 511 

or with the consent of tlie next reversioners [s. 188], the adopted 
son is as much bound by them as the reversioners would be (x). 

If the widow and the next reversiojier with full rights such as 
a male reversioner or a daughter in Bombay (ij) join m the 
alienation of the whole estate, the trajisactioji uiay be regarded 
as a surrejider, and is, therefore, valid tliough there is no legal 
necessity. But if the alienation Avas ouide without h^gal 
necessity or without the consent (‘fthe leversioners, the alkuia- 
tion is valid to the extent only of the widow’s inter'est in the 
estate up to the date of adoption. After adoption the alienee 
has no power to retain the property as against the adopted 
son unless the. (*laini of the adopted son has b<‘Come barred by 
limitation. The rights of the adopted son do not await the 
determination of the widow’s estate by her death as in the 
case of reversioners [z). 

(>/ If the alienation was made by the widow 
with the consent of the next reversioners, but under eirciinistances which do not raise 
a jnesuinplion of legal necessity, the Court will upon proof of those circuiii.stanccs set 
aside the alienation as against the adopted son (a) [s. 183 J. 

Limiuaion.—^{w period of limitation for a suit by an adopted son against an alienee 
from the widow i.s 12 years from the date when the possession of the aliem'e becomes 
adverse to him ; see Indian Limitation Act, 11)08, art. 144. Where a sale is not for legal 
neee.seity, the a(h)pted son is entitled to treat it as a nulliiy, and he may sin' for possession 
without suing to have the sale set aside (6) ; hence art. 01 of the Indian Limitation Act, 

1008, will not come in his way (b). See note.s to sec. 200. 

A son adopt I’d by a widow after the death of the first adopted son divests tlie adoptive 
mother of the estate inlierited by her from her first adopted son and is unalTected by 
alienations made by her without neeessity (c). 


VIII.-EFFECTS OF INVALID ADOPTION. 


510. Effects of invalid adoption.- As a general ride it may 
bo laid down that where there has lieen an adoption in form, 
but such adoption is invalid, the adopted son does not acquire 


(.f) JjUkiihn^d iM liuii V. Ldk'sfiini (Jbb2) 4 MdiI, 
IGO; I.akshman Bfiau v. Uadhabai (1887) 

]J JJoiii. 60U : -4 V. (1895) 19 

Hoii). 8(5; Moro v. /ta/an (1895) 

19 new. 809. 

(y) YeKhwonta v. Antu (]934) 58 581, 

154 1. C. 252, (34) A.Ji. 251. 
it) (1887) 11 Bom, (509, (1895) 19 

Bom. 809, supra ; IxamkrUhna v. Tripu- 
rubai (1909) 33 Bom. 88, 1 I. 0. 
(547 ; Vaidiianath v. :Santhri (1918) ^ 
41 Mad. 75, 42 1. C. 245, (’18) A.M. 4(59 | 
[I'.B.I overuliua Sreeramulu v. Ji)is- | 
lamnia (1903) 2(5 Mad. 143 ; 1‘Uu v, Ualaji \ 


(1910) 34 Bom. 105, 4 I. C. 584 liiivalid 
burreuder — uubseiiuent adoption i Sakha- 
ram v. Thaim (1927) 51 Bom. 1019, i07 
i.C. 265, (’28) A. B. 20 [invalid hurroiider 
—subsequent adop(ion]. 

(«) JiamkrishtiAi v. Triparnbai (1911) ia Bom. 
L. It. 940, 12 I. t’. 529. 

(b) Uanamgowda v. Irgowia (1924) 48 Bom. 654, 
84, I. C.374, (’25).c. B. 9. 

(f) JJamnant v. Krishna (1925) 49 Bom. 604, 
89 I. C. 62, (’25) 1. B. 402 ; I'uttu Arhi V. 
lUtjugopala Filial (1944) Mad. 970, (’41) 
A.M. 690. 
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S$. any rigJits in thn adoptive family, nor does lie forfeit Ids rights 
510, 511 ij) jiaturaJ fimily (d). 

511. Gift to a person whose adoption is invalid.— Wliere a 

gift or bequest is made to a person who is described as an 
adopted son, but sucli person was not adopted at all, or if 
]i(i was adopted, his adoption is held to be invalid, the validity 
of the gift or bequest depends on the intention of the donor 
or testator lo be gathered from the language of the deed of 
gift or will and from the surrounding circumstances (e). If 
the intention is to benefit the donee as persona designata [that 
is a designated person], the addition of his supposed relation- 
ship is merely a matter of description, and the gift prevails 
though the description is incorrect (/). But if the assumed 
fact of adoption is “ the reason and motive of the gift and 
indeed a condition of it,’’ then the gift cannot take effect 
if the adoption is pronounced invalid {g). 


Illustrations. 

(a) U beciueaths a legacy “to Koibiillo whom I have adopted,” and directs his 
wife “to perform the ceremonies according to the Shastras and bring him up.” The 
ceremonies are not performed, and the adoption ia held invalid. The bequest, however, 
to Koibullo i.s valid, for it cannot be said in this case that the as.sumcd fact of adoption 
was the reason and motive of the gift, or that it was a condition of the gift. The inten- 
tion is tobenetit the individual, named Koibullo. The addition of his supposed character 
(of adopted son) is simply a matter of description. His identilie.ation is complete, and 
the gift will therefore take effect, though the description (of his being an adopted sou) 
is incorrect. In such a case it is said that Koibullo takes as a iiersona designata : Nidhoo- 
moni V. Saroda llSTb) 20 W.H. 91, 3 l.A. 253. 8ee the Indian Succession Act, 1925, s. 70. 


(b) A adopts a son ]>. He then executes a writing whereby ho authorizes B to 
offer oblations t)[ pinda and water to him and his ancestors “ by virtue of his {B) being 
my adopted son,” and then makes a be(piest to him of all his property. It is found 
that the adoption is invalid. The bequest to B does not take elfect, for tin? words “ by 
viftue of B being my adopted son” .show clearly that it was the intention of A to give 
his property to B as his adopted son : Fanindra Deb. v. Jiajeswar (1885) 11 Cal. 403, 12 
T.A. 72. 


(il) IhiHdtn I'SUa II. I' 303; 

Liiks/nii.ii l>pii \ Kiioutiit (1S7.")) 12 l»nin. 
JI.C. 301. 307 ViilUnluiiiitiii v. 

(liUI) 37 Mild .72'.). 1.', I ('. 2'.)'.). 

|’J4) .t.-At Kid; v. /iVosi/ivo 

(1017) 3'.) Ik.m. 728, 2'.) l.V. '.11.5, ('i:)) 
All, 1)3; Vitm'tn v. Venko)! (H)2I) 45 
Bum. 82'.), 01 I. (’. 400, (’21) A 11. 55; 
Ilnridns Vhuttern v. ^[atunntna Sath 
Mallik: (1937) 2 Cal. 265, 160 I.C. 332, 
(’30) A. C 1. 

(c) I'anitidra Drb v. Ihijesirnr {\S8>o) 11 C.^!. 403, 
12 I. A. 72, at p. 89. 

if) Xidhnomoni v. (1876) 26 W.K. 91, 3 


l.A. 253 , v. Ardha Chunder 

(1892) 19 Cal 452, 19 1. A. 101 ; SMarayar 
V. .Subbnmuitl (1901) 24 Mad. 214, 27 l.A. 
162 ; Miiidii Lai v. Kandan Lai (1909) 31 
All. 339, 1 I.C 687 ; hfitth , Shiah v. llamji 
7.// (1919) 41 All. 660, 52 I.C, 311, (’19) 
A, A. 391 ; Jlai Jthondabai v. Lazmanrao 
(1923) 47 15cm. 65, 68 I.C. §04, (’22) 
A.B. 352. 

(A {1885) 11 Cal. 403, 12 l.A. 12, supra ; 
Sureiidrakeshai' v. Doorgasundari (1892) 
19 Cal. 513, 19 l.A. 108; Lali v. 
Mnrlidhar (1900) 28 All. 488, 33 l.A. 07; 
Karamsi v. /varsa)idas (1899) 23 Bom. 271, 
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IX.-MODE OP PROOF AND ESTOPPEL. 

512. Burden of proof and evidence. — The fact of adoption Ss. 

must be proved in the same way as any other fact. There 512,513 

are no special rules of evidence to estabiisli an adoption (/i). 

But the evidence in support of an adoption must be 
sufficient to satisfy the very grave and serious onus that rests 
upon any person who seeks to displace the natural succession 
by alleging an adoption. That onus is particularly heavy 
where the adoption is made a long time af1er the date of the 
alleged authority to adopt (i). Ihit when there is a lapse of 
55 years between the adoption and its being cpicstioned, every 
allowance for the absence of evidence to prove such fact must 
be favourably entertained ( j). 

An ex parte statement made by a widow in mutation proceedings that she had 
authority from her husband to adopt is not admissible in evidence against the rever- 
sioners in a subsequent suit challenging the adoption cither under sec. 32 (tJ) or sec. 33 of 
the Indian Evidence Act, 1872 {k). 

Statements made by a testator in his will to the effect that the legatee was the adopted 
son of the testator can be used as evidence by the legatee in a suit for a declaration of 
adoption (1). 

513. Estoppel. — (/) A person who is otherwise entitled 
bo dispute an adoption may, by his declaration, act or omission, 
be estopped from disputing it. Tlic rule of estoppel is laid 
down in s. 115 of tlie Indian Evidence Act, 1872. It is as 
follows : — 


‘‘ Where one person has, by his declaration, act or omission, 
intentionally caused or permitted another person to believe 
a thing to be true, and to act upon such belief, neither he nor 
his representative shall be allowed, in any suit or proceeding 
between himself and such person or his representative, to 
deny the truth of that thing ” (m). 


(h) See lluradhuii v, Muthoranath (1849) 4 M. 
I. A. 414, 425 [asquiosence] ; Chandra 
Kunicar v. Narpat Siiigh{l90G) 34 I. A. 27, 
29 All. 184 [ailmissiou] ; Ajabsing v, 
Nanabhau (1898) 26 I. A. 48, 3 C.W.N. 
130 [pedigree]; Lai Achal Ham v. Kazim 
Husein (1905) 32 I. A. 113, 27 All. 271 
(tradition In a wajib-ul-arz ] ; Rup Nrain 
V. Gopal Devi (1909) 36 I. A. 103, 36 Cal. 
780, 3 I.C. 382 [lapse of time] ; Vrem 
Dexii V. Shambhn Nath (1920) 42 All. 382, 
76 I.C. 601, (’20) A.A. 322 [lapse of time] ; 
Puttii Lai V. Varbali linnwar (1915) 42 
I.A. 155, 37 All. 359, 29 I.C. 617, (’16) 
A. PC. 15 [aged adopter] ; Diwakar v, 
Chandanlal (1917) 44 Cal. 201, 39 I.C. 6, 
(’16) A. PC. 81 [absence of deed and of 
entries of expenditure on ceremonies]. 

(t) Dal Bahadur Singh v. Bijai Bahadur Singh 
(1930) 57 T.A. 14, 52 All. 1, 122 I.C. 8, 
(’30) A PC. 79 ; Balak Ram v, Nanun 
Mai (1930) 11 Lah. 503, 128 I.C. 532, 


(’30) A.L. 579. 

(j) Ramakrishna Pillai v. Thiraranii/ana Pillai 

(1932) 55 Mad. 40, 139 !.C. 684, (’32) 
A.M. 198 ; Roshen Lai v. Samar Nath 
(1938) Uh. 173, (’37) A.b, 626. 

(k) (1930) 57 I.A. 14, 52 All. 1, 122 I.C. 8, 

(’30) A.PC. 79. supra. 

(^) Chandreshwar v. Binheshivar (1926) 5 Pat. 

777, 101 I.C. 289, (’27) A.P. 61. 

(wi) Dharam Kumvar v. Balwant Sif,gh 1912) 39 
I.A. 142, 148, 34 All 398, 15 I.C. 873 
[representation by a widow tliat mIic liad 
power to adopt] ; Surendrakeshav v. 
Doorgasundari 19 I.A. 108, i28, 19 

Cal. 513, 532 [no misrepresentation] ; 
liar Shankar v. Lai Raghuraj (1907) 34 
I.A. 125, 29 All. .'^19 [denial of adoption 
by person adopted] ; Dharam Prakash 
V. KalauHiti (1928) 50 All, 885, 110 I.C. 
665, (’28) A.A. 459 [adoption challenged, 
by adoptive mother]. 
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S. 513 [ 2 ) Estoppel operates merely as a personal disqualification, 

and does not bind any one who claims by an independent 
title (n). 

(-‘1) A ])erson may be so estopped, although ho was acting 
in good faith, or without a full laiowledge of the circumstances, 
or was under a mistake or misapprehension (o). 


(■/) The^misrepreseiitation to operate as an estoppel must 
be of a matter of fact. An erroneous expressioii of opinion that 
an adoption was valid in law caimot lead to an estoppel (p). 


(o) Mere acquiesceiice ifi an adoption, or mere presence 
at an adoption, does not create an estoppel (q) or even 
subsequent conduct recognising the adoption (r). 


J and U are two Hindu brothers. In 1908 J executes a deed purporting to adopt U 
as a son to liim. .7 dies in 1912. li dies in 1914 leaving a daughter S. On /Cs death 
L) takes possession of his estate claiming to be entitled to it as 7C.s brother's adopted son. 
ta sues I) for a declaration that .she is entitled to /i’s property as his heir. 1) alleges that 
ho was validly adopted by J, and that theic was a giving and taking in adoption, and, 
further, that if there was no giving or taking, 7? was estopped from disputing bis adoption 
by reason f)f (M-rtain aed.s and repn‘.s(uitations of his, and S, claiming through R, was also 
so estoppc'd. The acts and representations alleged to lead to estoppel are (1) that R had 
brought D from his village and been a witness to the deed of adoption, (2) that R had 
allowed 1) to perform tlie cremation ceremony of J, and (d) that at the time of D'n marriago 
R had repiesented that he was the adopted .son of J. No giving or taknoj in adoption 
uuis proved lo hare token place. [ If so, though then; was an a<lopt ion in fact as shown by the 
<leod of adoption, then; was no valid adoption in /a/e.] Held by the dudicial Committee 
that no estoppel arose under sec. 1 15 of the Indian Evideiu'c Act, 1872. No estoppel can 
arise unless there Avas a misrepre.sentation as to a matter of fact, it is clear that there was 
no misrejire.sentation on the part of R as to thc/ttc/ of the adoj)tion. An adoption in fact 
was there. Jhit R may have believed, though wrongly, that the adoption was ahio valid in 
law ; but that creates no estoj)pel at all. In the course of their judgment their Lordships 
cited a jiassngc from the judgment of tin* dndicial Committee in (iopee LaVs case (s) whicli 
is as follows : “ Hut it appears to their Lordships that there U no estoppel in the case, 

d'lu're has been no misrepresentation r)n the part of [ H]. [R] is alleged to have represented 

that [l)\ was adopted. The [defendant’s! case is that lie was in fact adopted. So far 
as the/nc/ is concerned there is no niLiepresentation. It comes to no more than this, that 
1 //] arrived at a conclusion that the adoption whiidi is admitted in fact was valid in law, 
ft conclusion wdiich in their Lordships’ judgment is erroneous ; but that creates no estoppel, 
whatevi'r betwa^en the parties” ; Dhanraj v. Sonihai (1925) 52 I. A. 251, 52 Cal. 482, 
87 l.C. 357, (’25) A.lHh 7LS. [Another point taken in the case was that an estoppel 


(n) Dhaiam Kiinirar v. Jfulirunt Siii'/li 

:e.* I. A. 142, 148, 34 All. 3118, ir> I (' 
(173; Dftanraj v. Soni lioi, (iy2'>) 
52 l.A. 231, 243, .52 ('al. 482. 496, 87 
!.(’ 3.')7, (’2.5) A. PC. 118. 

(o) Sarai Chnnder v. iionni Vhnndi'r (1892) 19 

I. A. 203, 2ir», 20 Cal. 296, .310 
(//) Lull \. Chittidraolee lA Sup. 

Vol. 131, 133, 11 Uen«. L. 11 391 ; (1923) 
52 l.A. 231, 242-243, 52 Cal. 482. 495, 


87 l.C. 3.')7, (’25) A. PC. 118, supra. 

(q) (liiruluiyasmwn v. liumalukshuamwa (1895) 

18 Mad. 53, 00 ; Vailhilwipm, v Muru- 
qaian (1914) 37 Mad. 529, 15 l.C. 299, 
(’14) A. M. 460. 

(r) Ttrkanqanda Mallanqavdu v. Shuappa PatU 

(1943) Bom. 706, 45 Bom. L.ll 992, (’44) 
A.B. 40 

(«) (1872) I. A. Sup. Vol. 131, 133, 11 Beng. 
L.K. 391. 
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ill cases of adoption was purely persoiud, so tliat even if li was estopped, his daughter S 
could not be estopped. Their Lordships were inclined to this view, hut they did not 
base their decision on that argument.] 

The doctrine of factum vakt in relation to mlo fd t o n. -Tho tcKis reeling to the 
capacity to give, the capacity to take, and the ca|>acity to l>o the .subjfc. of adoption, 
are mandatory. Hence the principle of factum lahi is ineflectiud in llie case of an 
adoption in contravention of the provisions of th(»se texts (/). 

514. Limitation. — (7) The period of lioiitatio.i for a suit 
to obtain a deelaratiou that an alleged adoj)tit)u is invalid, 
or ne^■er in fact took place, is 6 years from tlb, date when the 
alleged adoption becoities known te^ the plaintiff [the Indian 
Limitation Act, 11)08, Sch. I, art. 118]. 

{2) Tlie period of limitation for a suit to obtain a declara- 
tion that an adoptioji is valid is 6 years from the date when the 
riglits of the adopted son, as such, are interfered with [the 
Indian Limitation Act, 1908, Sch. I, art. 119]. 

118 applies only to a suit under sec. 42 of the Specilic Relief Act, 1877, for a 
declaratory decree that an adoption is invalid or did not take place. The article applicable 
to a suit by a reversioner for liossession of immoveable property on the death of a Hindu 
female is art. l4l [see sec. 2013 above], even if it is necessary to decide in the suit icheiher an 
adoption wOtS or loas not valid : Kal yanadappa v. Chanbemippa 51 I. A. 220, 48 Bora. 

411,79 1.0. 971, ( 24) A. PC. 187, 

X.-KRITRIMA ADOPTION. 

515. Kritrima form of adoption.— The krilrma form of 
adoption is jirc valent in Mitliila and the adjoining districts, 
and it is recognized by tlie law. Either man or woman 
can adopt in tliis form. The following are the main points of 
distinction between dattaka adoption and kritrima adoption: — 

(1) The consent of tlie adopted son is necessary to the 

validity of the adoption ; therefore a minor 

who has attained the age of discretion, may be 
adopted with tlie parent’s consent. The word 
‘ kartaputra ’ indicates kritrima and not dattaka 
adoption (u), 

(2) The adopted son must belong to the same caste as 

the adoptive fatlier. His age and Ids relatmn- 
sbip to tlie adoptive father are immaterial. 

U) Lakshmuppa v. Ranvica (187.5) 12 Bom. H.C. I (1898) 22 Bom. 812, aiipia ; Ttricanjfauda 

304, 398; (1899) 22 Mad. 398, 26 I.A. 113, Mallangauda v. Shivippa Patil (1943) 

144, supra-, Ganga v. Lekhraj (1887) 9 Bom. 706, 45 Bora. L. R. 992, (’44) 

All. 253, 296-297; Gopal v. JInmant A.B. 40. , „ , 

(1879) 3 Bciu. 273, 293-294; Padajirac («) lalita Prasad v. Sauiam Singh (1933) 

V. Ramrao (1889) 13 Bom. 160, 167 1, 9 I.C, 491, (’33) A.V. 165. 


Ss. 

513.515 
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(;{) No c‘crc!Honi (38 arc necessary to the validity of a 
hitrlnm adoption, nor is a document necessary (v). 

(4) A ciui adopt a kritrima son to herself, tliough 

lir.r liusband lias adopted a son to hiuLseif. 
Similarly, a widow can adopt a kritrima son to 
livrsrlf, lint neither a wife nor a widow can 
ado[)t a kritrima son to her husband, even when 
expressly authorized by liini to do so. A wife 
a(lo])ting a kritriaai son to herself does not require 
tin*, cojismt of any person, not even that of her 
husband. A widow may adopt a kritrima son 
to hersrif without tin*, consent of her husband’s 
sapinilas. 

(5) A kritrima son does not los<‘ his rights of inheritance 

in his natural family. In his adoptiv^e family, 
howevm;. he. can only inlierit to the person 
actually adopting him and to no one else (w). 
Kartapafra As to kartaputra and his rights, 
s(‘a th(‘ umhunnuitioned case {x), 

(r) luiDild Prd a I \ Mmli Ma»i>l,ar (IIMJ) 1'} ■ Tievplyan’-^ Himlii Law, pp, 159-161 and 

I’.il, S.V), i:k’ N6. (’U) A 1‘. :its. I pp. 

(to) Sarkii's Hill. ill Ijrtw, 7tli <’d., 293, ; (x) Kmihaiifa Lnl \\ Sufjakuer {IQ'ib) 

M,i\iii''s Hindu law, hihIioii 226; | 1 I’at 82 1, 8!) I C. 672, (’2.5) A. 1‘. 611. 
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CHAPTER XXIV. 

MINORITY AND GUARDIANSHIP. 

516. Age of majority. — There is a difference of opinion 
among the Hindu \vi*iters as to tlie age of majority under 
Hindu law. According to some writers, minority terminates 
at the completion of the fifteenth year; ac'ording to 
others, at the completion of the sixteenth y(*.ar. The former 
view is held in Bengal (y) ; the latter view, in other parts of 
British India (z). This difference has lost much of its 
importance since the passing of t]H‘. Indian Ivlajority Act, 
1875, which applies to all persons domiciled in British India, 
and to all matters except marriage, dower, divorce and adoption. 
According to that Act, every minor of whose person or property 
a guardian had been appointed by any Court, and every minor 
of whose property the superintendence has been assumed by a 
Court of Wards is deemed to have attained his majority at the 
completion of the twenty-first year ; and in all other cases, at 
the completion of tlie eighteenth year. 

Marriage. — Sec sec. 427 above. 

Adoption. — See hccs. 450 and 4G5 above. 

517. Guardians.— Guardians may be divided into three 
classes, namely — 

(1) natural guardians [ss. 518-531] ; 

(2) guardians appointed by a father by will [s. 532] ; 
and 

(3) guardians appointed— 

(i) under the Guardians and Wards Act 8 of 1890 
by a District Court or by a Chartered High 
Court in the exercise of its ordinary original civil 
jurisdiction ; or 

(ii) by a Chartered High Court in the exercise of its 
inherent powers [ss. 535-537]. 

(y) Cally Churn v. Bhugyobutty (1873) 10 Ben«. (z) Shiiji v. Data (1875) 12 Bom. H C 281 

o' Pvlt V. 290 ; Reade v. Krufma (1886)’9 Mad. 39i’ 

Soorendro (1876) 1 Cal. 108. 397-398. ’ 


Ss. 

S16, 517 
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I.-NATURAL GUARDIANS. 

S. 518 518. Giiardiansliip of person and of separate property of 

minor. (/) 'Yhv, father is the. natural ^ruardian of tho person 
and of the sepfwite projxu'tv of his minor (diiidren [a], and next 
to liim th<‘ moth<‘r (5), iinh‘ss the father has by hus will 
appointed anothe,r |)erson as the. guardian of the person of 
his children |s. 5.‘V2|. 

(;j) Xo Delation exc(^j)t the parents is entitled as of right 
to tlu! guardianship of a minor (c). Failing the father and 
moth(U‘, the. ('ourt may appoint tlie nearest male paternal 
kinsman, and, failiiig paternal kinsmen, the nearest male 
maternal kinsman as guardian of the minor (d). But the Court 
is not bound to do so. Tt may appoint a maternal relation in 
pr(‘f(*reiice to a [)at<‘rnal ndation, or it may even appoint a 
stranger, if the W(‘lfa.n^ of tln^ minor recpiires it (c). 


{'i) 'rh(‘ (\)iirt has oo power to appoint a guardian of the 

[)<‘rson of a minor whose, fatlnu’ is living and is not, in tlie 
opinion of th<‘ (^ourt, unlit to be guardian of the person of 
the. miuoi’ (/). 

{4) Tin*, provisions of this section apply - 

(i) to tlu^ custody of tlie person of a minor, whether 
goveriKMl by the Mitakshara law or the Dayabhaga 
law ; 

(ii) to tin* custod}' of the separate property of a minor, 
as distinguished from his undivided interest in 
coparcimarv property, in cases governed by the 
Mitakshara law ; and 


(iii) to the custody of tho separate property of a minor 
as W(‘ll as his undivided interest in co[)arcenary 
proj)(‘rty in ca.ses governed by the. Dayabhaga 
lawjs. ‘huj. 

As to the custody of th(‘ undivided interest of a minor 
in oas(‘s goveriu'd by the .Mitakshara law. see sec. 519 below. 


(rj) StuKihfhii \ iU Hunt 110, 

1-0- \ r'lik’ilr.'. i iinin \ nl il'J.Vt) 

Rniii; .I'lO, l()0 1 (’ S7S ('.!«•.) \ K 07. 

(^) KuuUsm J.'NiHlOOo) -JS .\11 IJ.O , 
bai \ OWO 11 5 Horn 1, H 

(C) Sub>Hli,n,n I:,, lit \ ('/inii hifi i' II' ‘t I{ /./» 
O'M.'O M t.l 1711 

[ 1 ) (.'».//.:( Iti n- ( ij It, >111 -,(t 

(f) Kri^lo \ h't'l, t ;« ri,- ll'<7'»> ’ ( il 

\ R . .V.' , /v „-r \ ( bit,,... a 


Koer( l.si>7) ‘li' W . N. 101 ( 1008) 32 Hoin. 
.'iO. <^upra . I'fiaijtninnnl v. ( 1015) 

:t8 Ma.l 1 l-J.',. 20 1 (’ 170, (’15) A. M. 650 
(.lunli.iua .iiitl \\ nld Act. 1800, 1 

Hnip>>r<>r v Silal I'r idJ (1020) 42 All 146^ 
.'.4 1 r 102, (’10) .\ A :!0 I KidnappinKl 
i.ii.inlian- and Ward' Act 8 of 1800. '^ec 19 
<1 (lo .8i>c /fcx/N All r(iV'<nwA (1014) 

41 1 1 .11 1, 324. 8 M,(d 807, 822. 24 I. 
4 . 200 (’14) A.IR', 1 
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Father's right. — •“ As in this ooiintry [l']n<^lan(l] so iimonj» (lio Hin'lii'^ tliu fathur is Ss. 
the natural guardian of his childruMi d^ll•ini^ thoir uiinoritios, but this yuardianship is in gjg gJQ 
the nature of a sacred trust, and he cannot therefore dnrini? his lifetime substitute another 
person to be guardian in his place. He may, it is true, in the exercise of his disengion 
as guardian, entrust the custody and education of his I'liiMren to another, but the 
authority he thus confers is essentially a revocable aut'.ioiity, ami if the welfare of his 
children requires it, he can, not withstanding an\ contract to the contrary, take such 
custody and education once more into his own handi. If, howc.'cr, the authority haw 
been acted upon in such a way as, in the opinion of ihe (’ouit .‘\ercising the jurisdiction 
of the Crown over infants, to create associ.itions or give li'-e tt* ctation-i on the part 
of the infants which it would be undesirabli‘ in their interests lo disturb or disappoint, 
such Court will interfere to prevent its revocat ion " (g). 

Mother's right. -When the father is alive, lie is cntitletl to the custody of his minor 
child, however young it may be, in preferenee lo the mother {h). 

Capacity of minor lo act as guardian. -A minor is incompetent to act as guardian 
of any minor except his own wife or cluld [the Cuaidians and Wards Act, 1800, sec. 21]. 

Adoptive father. — Where a widriw adopts a son to her husband under an authority 
given to her by his will, the natural father shouhl not, on the dt*ath of the adoptive 
mother, be appointed guardian of the person of bis son where there are other suitable 
members of the adoptivi* father's family available and where the effect of appointing 
the natural father w’ould be to frustrate the intention of the adoptive father expressed 
by him in his will (i). 


519. Guardianship of property where family is joint.— 
If the minor is a mmnbor of a joint family govoniod by the 
Mitaksliara law, the father as karta (manager) is entitled to 
the management of the whole coparcenary property including 
the minor V interest. After the father’s death, the management 
of the property, hududing the minor’s interest therein, passes 
to the eldest sou as karta [s. 236]. The mother is not entitled 
to the custody of the im(Uvid<;d interest of her minor son in 
the joint property, because such property is not separate pro- 
perty, though she is entitled to the custody of his person and 
of his separate property, if any (j). If all the sons are minors, 
the Court may appoint a guardian of the whole of the joint 
property until one of them attains majority {k). Specially when 
the widows of the father were quarrelling among themselves {1). 
On any one of the sons attaining majority, the guardian- 
ship of the property constituted by the Court ceases, and the 
Court is hound to hand over the joint family property to the 


(ij) Hesant V. Saraijdiiiah (1014) 41 I. A. 314, 
320-331, 3S Mild. 807, 810, 24 I. C. 
290, (’14) A, PC. 41; Sukhdeo v. Ram 
Chanda (1024) 40 All. 700, 83 I. C. 24. 

A. 022. 

(A) Empress v. 1‘rankrishna (1882) 8 Cal. 969. 

(i) Miinoniulni.i Dasi v. Huri I'ramd (1023) 4 

Par. luo. M 1. C. 1(J4.3 (’2.3) .\. P. 443. i 


(j) Ghanh Ullah v. KfuUak Eimfh (1903) 26 All. 

407,30 1. A. IQ!:); Gov rah v. Gujadhur 
(1880) 6 Cal. 210; V irupakthapva v, 
Sihjanqava (189.3) 19 Born. 309 (F.B.! ; 
Sham Kuar v. Mohanunda (1892) 19 Cal. 
301. 

(k) Bindaji v. Mat hu rabai {190Q) 30 Bora, 152. 

(l) Seetfmbai v. Narasimha (1945) Mad. 568. 
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Ss. adult sou, iiotwitbstaudinpj tlic fact that the other sons are 
519''523 ininon-; {m). secs. 535-537 below. 


lUifsirations. 

(a) //, a Hindu uovorncd l)y the ^litakshara law, dies leaving two sons A and B and 
a widow, the mother of B. A is an adult, but /? is a minor. After the death of H, it is 
eornjjetent to A and B to live as members of a joint Mitakshara family, or to partition 
the proj)erty inherited by them from their father. If they adopt the former course, 
A as th(‘ senior nude member is entitled to manage the whole joint property, including 
the minoi's utulivided interest therein. Yi’s mother is not entitled to be appointed 
guardian (d tlu' undivided interest of her son B in the joitit property, for such interest is 
not s(“j)arate pro[)erty. Rut she may be appointed guardian of B‘h pen'son and of his 
Hcparatf property, if any. If A and B partition the projierty inherited by them from 
their f.ithm', thmi /i's motlnM* is entitled to the custody of the share allotted to B on 
[lartition, such share ludng his separate property [see. 223, sub-see. (4)]: Gourah v. 
Gnjddfmr (ISHO) o (‘al. 2llh 

(b) If in tli(‘ eas(' put in ill. (a), A also is a minor, the Court may appoint a guardian 
of th(‘ wh»tl(' Joint property under the (luardians and A\'arcls Act, 181)0, and the Court 
may in such a ease appoint even ^'s mother as such guardian: Bindaji v. Mathurabn 
(1005) 30 Mom, 152. Rut the guardianship of the individual appointed by the Court 
ceases when A attains majority, and tlu' management of the whole property will then 
vest in him as knrla : RnnKhnulra v. Krifthnaiao (1008) 32 Rom. 250. 

(\ifui('ihj (ij iiiiNor to act o-s (jutirdiati.- - Th<*re is no rule of Hindu law that the manag- 
ing meniher of an undivided family should be an ailult. He may be a minor in whieh 
ease he is eompetimt to act as guardian not only of his own wife and ehildien but also tho 
wife and ehildren of another minor member of tlu* family [the Cuardians and Wards 
A.'t, 1800, see. 21. J 

520. Guardianship of a married female,- Seo section 443 
jibov'c. 


521. Guardianship of an adopted son. — The guardianship 
of an a(h)])to(l son who is a minor passes on his adoption from 
his natural fatlier and mother to Ids adoptive father and 
mother (>/). 


522. Guardianship of illegitimate children.- -Tlie mother 
is the lawful guardian of her illegitimate cliildren (o). Where 
the father is known, he has the preferential right (p). 


523. Re-marriage of mother. - A Hindu widow does 
not by the nwiv. faet of lu‘r re-marriage lose her right of 


(in) 


lUi III' fill mil n Kn-hniirno (IDOS) ll»>iii 
'Jjy • ('hiii)dritpnl Soi jh v. Snnihiit Sm /h 
(ei:!!)) 11 Lui'k, 67, 154 I. e. xr*.',, 

A. O. 334. 

Sn’iiKiKiin Kohi’n (1873) 11 Hoiiu’. I. K. 
171,1',) 1 A. Slip. \nl 141). 163 , y.rt/l-s//- 

un'iiu V. Shiidhitr (1879) 3 Horn. 1. .See 


aKo Xoninai/a v. Xiiranuija (188.")) 9 
Horn. 36.'). 

(o) Vcnkamiiiii v. .sVn itramma { 1889) 12 Mad, 67, 

68 ; SaUhri, in (ftp mutter of (1892) 16 Bom. 
307,317. 

(p) Prnn Kner v. flanan^i Das (1934) 15 Lah. 

630, 156 I.C. 87, (’34) A. L. 1003. 



GUARDIANSHIP. 


591 


guardianship, in any case where re-marriage is recognized by 
the custom of the caste to whicli she belongs [q). 

See The Hindu Widows Pie-mairiago Act, 1856; sec^. .3 and 5, 

524. Loss of caste. •Under tlie Mmdu la,w. loss of caste 
entailed a loss of tlie riglit of guardiausiiip of thr. person and 
property of minors (r). But it is no longer so sinoe the passing 
of the Caste Disabilities Kcmoval Act, 1S50 (,s). 

This act contains only one section whn-h runs as follows ; - 

“So much of any law or usage now in foi . [in Hrilish India] as inlUels ijii any 
person forfeiture of rights or property by reas.,i» of hi.^ or her renoiincmu, or having 
been excluded from the communion of any r<*lioii>n, or being deprived of ..aste, shall 
cease to bo enforced as law [in Britisli India.] “ 

As to change of ri'ligion, see secs. 525-5-6. 

525. Change of religion by father. —The fact that a 
father has chang<‘xl his religion is of itself no reason for deprivmg 
him of the custody of his children (^). But if at the time of 
conversion, the father voluntarily abandons Ids parental rights, 
and entrusts the custody of his cliild to another ])erson in order 
that it may be maintained and educated by him, the Court 
will not restore back the custody of the child to the father, 
if such a course is detrimental to the interests of tlic child. In 
such a case the Court sliould ])e guided by wliat it conceives 
to be best for the welfare and well-being of the child (a). 


See notes to sec. 524. 

526. Change of religion by mother. -A child in [ndia, 
under ordinary circumstances, must be presumed to have 
his father’s religion, and his corresponding civil and social 
status ; and it is, therefore, ordinarily and in the absence of 
controlling circumstances, the duty of a guardian to train his 
infant ward in such religion. Tlierefore, where a Hindu 
mother changes her religion, the Court may, if it is in the 
interest of the minor, remove the child from the custody of 
the mother, and place the child under a Ilmdu guardian (v). 


iq) Oanga v. Jhalo (1911) 38 Cal. 802, 10 I. C. 
09 ; Indi v. Ghania (1920) 1 l.ali. 140, 
53 1. C, 783, ('19) A. L. 40 ; PuUabhai v. 
Mahadu (1909) 33 Bom. 107, 144, I I. C. 
659. BiO see Panrhapm v. fianqunbnsawa 
(1900) 24 Bom. 89, 91 ; Mt. Pmn Labhai 
V. Durqa Das (1934) 15 Lah. 28, 117 
19, ('33) A. L. 817. 

(r) Strange's Hindu Law, \ol, I, p. 100. 


(«) Kanahi Pam v. Biddya Ram (187») 1 All. 

549 ; Kaulesra v. Jorai (1906) 8 All. 233. 
(t) Act 21 of 1850; Muchoo v, Arzoon (1866> 
5 W. R. 235 ; Shamsxng v. Santabai {1901) 
25 Bom. 651, 655. 

(li) Mokoond v. Nobodip (1898) 25 Cal. 881; 
Joshy Assam, in the matter of (1896) 23 
Cal. 290. 

(t/) Skinner v. Orde (1871) 14 M, I. A. 809, 323, 


Ss. 

523-526 
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527. Change of religion by minor. Wliere a Jlijidu child, 
wlio lias laaoinc a convert to C9iristianity or any other 
jvligioji, leaves liis parents, and proceedings are instituted by 
tlie parejits for tlu^ custody of the child, the question arises 
as to what is the triK^ principle by which the Courts should be 
guided in such cases. Is it that the minor, if he is old enough to 
form an intelligent preference, sliould be allowed to exercise Ids 
ow n discretion a.s to where h<‘- will go '? Or, is it that the parents 
me eiititled as of right to the custody of the child, irrespective 
of his wish(‘.s ? Or is it that the Court should in each case do 
what it (‘oiuadves to ho for the welfare and interest of the 
child ? Th(‘ first vi<nv was taken in the earliest decisions 
on the subj(H*t. Then cam<‘, a series of cases in wddeh the 
second view w[is talaui (w). The last view- is the one now 
taken by th(‘. High (Courts of Jhimbay (^r), Calcutta (y), and 
AllaJiaba-d (c). 


JVWKHM OF .XATlliAL (OJAHDIAX. 


528. Alienations by natural guardian. The natural 
guardian of a Hindu mijior has power, in the management 
of his (‘State, to nuntgage or s(dl any ])art thereof in a case of 
necessity or for the henejit of the estate {a). If the aliciiec does 
not j)rove any legal mwessity or that he made reasonable 
en([uiries, the sale is invalid (b), Tlu^ power of a mariager of a 
joint fandly to make a, suitable provision in connection with the 
marriage of a daughter of the ftimily in the shape of a, gift of a small 
portion of the family property caiuxot be exercised by a widow, 
actmgasguardiajiofhersoiijAvho is the owner of the property (c). 

In Uinwo)tian rersaiid V. Mu^sununat Baboote {d), which is the leading case on tlie 
subject, the .fiulicial Coininittce said : — 

“ The ])OM(*r of tlie nianagt'r for an infant ludr to charge an (‘state not his ov\ n, is, under 
the Hindu law, a limited and (jualilii'd power. It can only be exercisi'd riLditly in (v case of 
n(fd or jor the benefit t>j the caolr The aetnol pies,'<uie on the estate, the daiujer to be 


(ir) The Queen v. (1853) ferry’s O.C. 103 • 

Iteade \ . Kriehna (1886) U iAlad. aul. 

^ t) Saithn, in the mutter of (1892) 10 Boin. 207. 
{y) 8c(5 Joshy Assam, in the matter of (1890) 23 

Cftl. 290, ^tokoond V. Nobodip (1898) 2') 
Cal. 881. 

(i) Snrat Chandra v. Forman 12 All. 213. 

(a) Uunooinan Fersand v. Masstimal Fahoare 
(1856) 6 M. 1. A. 393. 412 [mortgage l.y 
mother uiiheldl; Soond-er yaram \ 
Fennud Ham (1879) 4 Cal. 76 [sale In 
mother for lc«al ncce.s^ity upheld! ; Hai 


Lai V. liibi (1898) 20 All. 135 

|iiu>rtga^‘e l»y mother not upheld as not 
bentti one fur neces^itv] : Hayhubans v. 
lndaiid{V.)TS) 4.5 All. 77, 69 I. C. 683, (’22) 
A. A. 526 [inortLt.iLO' ])y mother upheld 
lu parti; Fayho /ayu (1929) 53 Boin. 
419, 118 l.C. 55.5, ('29) A. B. 251 [sale by 
guardian of lus own property and that 
of minor’s propert\ y/te piece of land 
purchased Mith sale proceeds of both 
laopcrties— sale of minor’s nropiirtv 
not upheld]. 
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averted, or the heii< fit to hr conferred^ 'upon it, in the pnrheidnt nh<-t<aiee, i.4 the thl'"] to fe 3, 528 

regarded Their Lord.ships think tliat the lender is bound to einpiire into the necessities 

ior the loan, and to satisfy liimself as well as he can, with reference to the parties with 
Av hom he is df-aling, that the manager is acting in the particular instance for the benefit of 
t h(‘ estate. Put they think that if he does so iinpiire, and a ts honestly, the real existence 
()1 an alleged, sufficient and reasonably credited necesdty is not a (ondition pit'cedent to 
the validity of his charge, and they do not think that, under the circu iistanccs, he is 
bound to see to the application of the money. ’ 

Alienation by natural guardian without legal iiece.^i^ity. --Where the iiu4her of a minor 
as his natural guardian mortgages the minor's pr(,]>eity for a legal nec( sify, and after- 
wards sells the property before \hv due date of payment oJ the inurteagc amount, the, sale 
ilself is one without h'gal nca'es.dty though she ajipin s pait ttf Mie purchase money in 
j-ayment of the mortgage debt. Tlu' minor ther>b,ir is entitled to set aside the sale 
subieet, however, to payment to the purchaser of tiu' itmount applied towards payment 
of tlie mortgage debt, his estate having bcnelited to that extent («). In the ( ase of a 
mortgage, by the guardian, of the minor's estate for the purpose of defraying the 
♦'xpenses of the minor's marriage perfoimed in violation of the Child Marriage llestraint 
/ et it was held that there was no h'gal neecssity to "Ujiport the mortgage (/). 

For the henejil of the c.-ihde.- .Mere increase in tlu* immediate income of the minor 
or of hifi estate does not necessarily justify the inference that the particular transaction 
is ‘ for the benefit of the e.stato ’ within the meaning of this rule, which could hardly have 
been intended to include cases of .speculative development of estates (»f minors” (g). 

When the only cireumstance relied on, in jmstitication of tlie sale is that the price realised i.s 
much more than the normal value of the property, the sale cannot be regarded as one 
for the benefit of the estate {h). A mortgage by a mother of the property of her minor 
son to secure a loan f o carry on a trade on behalf of the minor which was not ancestral is 
not a transaction for the benefit of the minor (0- Nor a sale for the sole purpose of 
investing the price so as to bring in a large income (j). 8ee .sec. 243A. 

Burden of proof . — The burden of jiroof on the alienee is the same as that in the case 
of an alienation by tlu' manager (k.) !See sec. 244 above. 

The. Guardians and Ward<i Act, J8IM). — Where a guardian is appointed of the property 
of a Hindu minor under the Guardians and Wards Act, 1890, he cannot alienate the 
imim)veable property of the minor unthout the sanction of the Court, not even in a case of 
necessity. If he does so, the alienation is voidable at the option of the minor {1). Where 
a Court has sanctioned the alic-nation under the Guardian and Wards Act, the alienee 
can rely upon the order of the Court and need not prove the actual legal necessity. The 
omission of the mention of any legal neecssity in the order is only an irregularity (m). The 
jjowers, however, of the natural guardian of a Hindu minor are larger than those of a 
guardian appointed under that Act : a natural guardian may alienate the minor's property 
even without the sanction of the Court, provided the alienation is one for necessity or 
for the benefit of the estate. The Guardians and Wards Act, 1800, docs not alter or 
atfeet the rights of natural guardians under the Hindu law (7j). But once a guardian 


PamUiarinaih v. Rnni'-hamtra {WM) '.Vi Boiii. 

L. li. 104, i;t0 [. C. 004, (’31) A. B. 157. 

Ram Jash Agarwala v. Chand Mandat 
(1937) 2 Cal. 7G4. 

Kruhna Chandra v. Ratan Ram (1915) 20 
C. W. N. 045, 047, 35 l.C. 073, (’10) A. (' 
840 ; llemraj v. N nthu (IQib) 59 Bom. 525, 
157 I. C. 406, (’35) A. B. 295 [F.B.l. 

(/<) Uemraj v. Nathu (1935) 59 Bom. 525, 157 
l.C. 400, (’35) A. H. 295 [F.B.l. 

(i) Punmyuah v. Viranna (1922) 45 Mad. 425, 

70 I. C. 068, (’22) A. M. 273. 

(;) Ragho v. Zaga (1929) 53 Bom. 419, 118 I. C. 

555, (’29) A.B. 139. I 

ik) Kandhia Lai v. Muna Rili (1898) 20 All. 1 


135; Raiihubuii't v. IinlurjU (1923) 45 
All. 77, 00 l.C. 083, (’22) A. A. 526. 
it) Uuardiaus and Wards Act, 1890, ss. 29-30 ; 
Sinaifd v. Munisami (1899) 22 Mad, 289 ; 
Tejpal Y. Canga (1903) 25 All. .59 [u’lere 
the guardian appointed by the Court was 
al"o the natural guardian). 

Ralaji Vasudeo v. i>adashii.' Kashinath {]937) 
Bom. 1, 38 Bom. L. 11. 796, 105 I. C. 
530, (’30) A. B. 389. 

Raimhander v. Brojonath (1879) 4 Cal. 929 
[F.B.]; Kami Chunder v. Bishesnar 
(1898) 25 Cal. .585 [F.B.] : J^tanishankar v. 
Bai Mali (1888) 12 Bom. 686; ^ham 
Das V. Vmcr Din (1930) 11 Lah. 312, 
126 T. C. 788, (’30) A. L. 497. 
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,, has IxMMi appointed by the Court, the riulits of the natural guardian arc extinguished (o). 
529 fjitniudion.—X suit by a ward who has attained majority to set aside a transfer of 
property by his guardian must be brought within three years from the date when the 
ward attains majority ; tha Indian Limitation Act, 1908, f>ch. I, art. 44, A transfer by 
a guardian is nut void, hut vohlable at the instance of the ward (/;). 

AlienafioH h>f imtuvjer of joint famihf of undivided interest of minor coparceners . — 
>SrM' sers. 212 to 244. 

529. Contracts by natural guardian.” (^) The natural 
giianliaji lias power to enter into contracts and to do all other 
acts wlii(*li are reasonable and proper for the protection or 
benefit of the minor’s property and for tlie advantage of the 
niijior {q). A decree can be passed against a minor’s estate 
on a (l<‘ed of maintciuuuxi executed t)y tlie guardian in favour 
of tlu^, minor’s paternal grand-motlier (r). Ihit the guardian 
cajinot in any cas(', l)ind the mhiov l)y a personal covenant (6’) 
though the. minor’s <hstate may be liable (t) [ill. (a)]. Even 
on a promissory note executed by a guardian intending to 
4'X(‘lu(l(‘ his own liability ajid to make the minor’s estate liable, 
a (h‘cree may be pa ssed against tlie estate if the debt is otherwise 
binding (v/). Though this was doubted (v), it is now approved 
liy a F ull Fencli {w). 


{2) It is not withiji the competence of the manager of a 
minor s estabi or within tlie competence of a guardian of a 
minor to iiind tlu^ minor or the minor’s estate by a contract for 
the ])iirvliase (A immoveable property for the minor (x) [ill. (b)]. 
If tlie. ])urchase is completed, but with borrowed money, 
ajid it appears that there was no necesvsity to borrow the 
money or to buy the property, the lender is not entitled, in 
a suit to recover the money, to a decree- against the minor 
personally or against his estabi, after liis death, tliough lie 
is eaititliMl to a (hM’rei*. for salt‘. of the property and for pay- 
ment of Idle loan out of tlu^ proceeds of sale of that property (?/). 


A I limit,), nil \ I >11 1 It in II If, I {\0\\) 'M Uiu\ :is 
JL’l (' .If. (US. 

) Liiriiiiiiij \ ltiirJi,ij>i>(i (U)18) 42 Ut>m (>•'0 
4(i 1 ('. 22, CIS) A II. ISO; Vnkiinm„i v’ 
Liniiitiiiiu { l'.»2(l) 44 Horn. 712, .W f. 2r)7, 
('20) A II. 1 . liron’mirnw. rromnitn liiniut 'r 
(l'.)2()) 21 ('.\^ N. lOH). 59 l.C. .589, (’20) 
A r, 77(1, I.iihfm Mill V. Muhtk Ham 
(1925) 0 JjJli U7, SO I. (_!. 602, (’25) A C. 
019; Contia l^nchrhnn Simjh v. Kamta 
I'rasnil (1910) :I2 All. :I92, 5 I C 58.5. 
>'uf,nniiitin,t v Aiiimii,jn (ll)«:l) 2(5 Alad :|03 , 
Siindarantja I'littana T/iiisiwu{lA\n) 17 
Mad. 30(5 : Sonii v. Dhonilu (mU) 2‘< lloin. 
330 : Kiiffiiui v. Xaqariuini (T910) 39 Mad 
915. 30 I. (-. .574, (’10) A. M. (577 [pro- 
missory lioto liy guardian]. 
hondapulli ,'<iidnisun lUto v. Pulta Dalauva 
(1044) Mad, 218. 


(») 

(0 

(a-) 

(0 

('/) 


Waijhela v. Shrhh Masludui (1887) 11 Bom. 
551, 14 4. A. 80 ; Hanmalsimjhn v. Vadilal 
(1896) 20 J5(im. (51, 70; Snrendra Nath v 
Atnl Vhnndra (1907) 34 Cal. 892; LaJa 
I^A I'c (1898) 20 All. 

tiuchil Chandhury v. llarmmlan Singh (1933) 
12 Bat. 112, 142 I.O. 38, (’33) A.P. 29. 

Mfenakshimndaram ('firttg v. lianga Ayyan- 
gar (1932) 130 I. C. 383. ('32) A. M. 696. 

Su'amwtttha Odayar Natela Ayyar (1983) 
5(5 Mad. 879, 145 I. C. 71(5, (’33) A.M. 710. 

Sup/nnarayanu v. Mallayyn (1935) 155 J, C. 
o.Sl ; lirnmnalhan v, Palaniapvai’^d) Mad 
,538 ’ ^^^dhusamy (’39) A.M. 

Mn Sarwarjan v. Fakrudin (1912) 89 
Cal. 223, 39 I.A. ], 6, 13 I. C. 331. 

hnnayya v. Raimyya (1924) 47 Mad. 449, 
781. G. 90,(”29)A. M.47‘2. 
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In general a claim for specific performance of a contract to 
sell the joint family property entered into by tlie manager 
will not be decreed against the minors. But if fresh property 
has been purcliased witli the amount realised and the minor 
takes a share in the property so acquired, he will not be allowed 
to repudiate the contract (2;). 

(^) No act done by a person wlio is the guardian of a 
minor binds the minor, unless the act was done by him in liis 
capacity of guardian. It is a question of fact in each case 
whether a particular act done ])y a person was done by liim in 
his capacity of guardian or on his own behalf anrl on his own 
account. In the former case, the act binds the minor, provided 
it was otherwise within the power of the guardian ; in the latter 
case, it does not. The mere fact that the name of the minor 
is not mentioned in a contract, or in a deed of sale or mortgage, 
is not conclusive proof that the transaction was not entered 
into on behalf of the minor. In each case, the language of the 
document and the circumstances in which it was executed 
must be considered (a) [ill. (c)]. 

Illustrations. 

(a) The mother of a Hindu boy, M, acting os his guardian, sells property belonging 
to the minor for purposes of necessity free of all Government claims for revenue. The 
deed of sale contains a covenant binding the minor and his heirs to indemnify the 
purchaser against any claims for revenue which the Government might make at any 
future time. Some time after the sale, the Government asse.S8 the land. The purchaser 
sues M, who has then attained majority, upon the covenant contained in the deed. 
M is not liable on the covenant, the covenant being a personal one. Such a covenant 
is not valid and binding on a minor either under the Knglish law or the Indian law: 
Waghela v. SheJeh Maslndin (1887) 11 Bom. Sol, 14 I. A. 89. See sub-sec. {!). 

(b) A, as guardian of the estate of a minor, B, agrees to purchase immoveable pro- 
perty from C, on behalf of B. B on attaining majority sues C for specific performance. 
B is not entitled to specific performance, nor is C. See sub-sec. {2). 

(c) A dies leaving a widow, ir, and a minor son, M, After A's death W enters 
into possession of the property left by A, and manages the same as guardian of M. After 
some time, in consequence of certain disputes, Q applies to the Court to be appointed 
guardian of the person and property of il/, and he is appointed such guardian. Before 
0 can obtain possession of M's property from W, IF sells the property to P for Rs. 400, 
and conveys the property to P as her own property and not as that of the minor. Out 
of the Rs. 400, she applies Rs. 200 in .satisfying a decree again.st the estate of her deceased 
husband, and the rest she spends for her own maintenance. M attains majority, and 


(^) Sohan Lai v. Atul Nath (1034) 56 All. 142. i 
1481.0.220 (’33) A. A. 846. ' 

(rt) Indur Chunder v. RadhakUhore (1802) 
19 Cal. 507, 10 T.A. 90 [renewal of lease] ; 
Nalhu V. Balwuntrao (1903) 27 Bom. 390 
[sale by mother] ; Murari v. Tayana 
(1896) 20 Bom. 286, 288 ; Watson d- Co. 


V. Sham Lai (1887) 11 1. A. 178, 15 Cal. 
8; Nandan Prasad v. Abdul A^(2(1928) 
45 All. 497, 74 I. C. 337, (’23) A. A. 581 
[mortgage by mother is lull owner]. See 
also Bahvant Singh v. Clant'y (1912) 39 
I. A. 109, 34 All. 296, 14 I.C. 629 (sale by 
brother]. 


S.529 



5a(3 


HINDU LAW. 


s» sues P to recover the properly from him. The sale is void altogetlier, and M is entitled 
529-532 to iMover the, property. Tlie sale being absolutely void, P is not entitled to a return 
of any part of the purchase money, not even of the Rs. 200 applied by W in payment 
of debts binding on the estate and therefore on M : Naihu V. Babvanirno (1903) 27 Bom. 
390. See sub- sec. (J). 

(d) A rce obtaiiu'd by a creditor against a Hindu wife in a .suit to recover money 
lent to her to discharge her liusband’s debt.- whilst the husband was in jail, is binding on 
the son thougli he was not a party to the .suit. Tara Kuan v. Hari (1928) 50 All. 447, 
108 I.C. 114, ('28) A. 2 V. 2.')l. 

530. Compromise by natural guardian. -It is competoiit 
to it gimj-(lia,n to enter into a compromise on behalf of his 
ward {h). 

531. Acknowledgment of debt by guardian. -Before the 
(‘.nactnient of the Indian Limitation Act, 1908, there was a 
conflict of decisiojis on this point. According to Bombay [e) 
and Madras ((/) decisions, the natural guardian of a minor as 
wefl as a guardian appointed under the (riiardians and Wards 
Act, 1890, had tlie power to acknowledge a debt or to pay 
inter<*.st o)i.a delit so as to extend the period of limitation, 
provid<Hl the act was for the protection or benefit of the 
minor's ])r()pcrty ; l)ut he had no power to revive a debt which 
was barred by limitation. According to Calcutta decisions, a 
natural guardian or a guardian appointed under the said 
Act had no power even to aclaiowledge a debt or to pay 
int^M’est on a debt so as to extend the period of limitation (c). 
This conflict has been set at rest by sec. 21 (i) of the Indian 
Jjimitation Act, 1908, by wliieh a lawful guardian is included in 
tlie expression, agent duly authorized in this behalf,” occurr- 
ing hi secs. 19 ajul 20 of the Act. 

Sec till* Iiiinitation Act, 1998, .seen. 19, 20 and 21, and the Indian Contract Act,. 
1872, .see. 25. 


II.-TESTAMENTARY GUARDIANS. 

532. Guardians appointed by will.— (^) A Hindu father 
may, by word of mouth or by writing, nominate a guardian 
for his cliildren, so as to exclude even the mother from the 
guardianship (/). The mother, however, has not the power to 
appoint a guanjian by will (g). but the Court may liave regard 
to her wishes, if any, expressed in her will. 


ib) Xirranai/u v. Mnanaya (1.S83) IIdui 
( c) Annapagttuda v. Samjadvviapa (1902) 20 
Horn. 221, 234 [F.B.]. 

(li) Sobhanandri v. Snrnmuhi (1893) 17 Mad 
221; Snbramnnia v. Aiutmvja (1903) 20 
Mad. 330, 331. 

{e) }ya]tbioi V. Kadtr Buksfi (1.8S(5) 13 CuI 292. 
29''), Chhato Ham v. Jii/to Ah (1899) 20 


Cal. .Ol, 52. 

(/) Debamml v. Anandmani (1921) 43 All. 213, 
59 I.C. 909, (’21) A.A. 346. See also 
Juf/annadha v. liamayamma (1921) 44 
Mad. 189, 62 I.C. 437, (’21) A.M. 132 
fauardiaii uf sou to be adopted] ; BudhilaL 
V Morarji (1907) 31 Bom. 413. 

('/) Venkivna v. Venkata (1898) 21 Mad. 401. 
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(2) The power of a testamentary guardian to deal with 
property belonging to his ward is subject to the r<*strirbions 
imposed by the will (A). 

(^) As regards guardianship ot joint family pL’ 0 [-erty, 
there is a conflict of opinion whether the father of a joint 
family consisting of himself and his minor sons has power 
to appoint a guardian by his will of the joint prope rty during 
the minority of the sons. In an earlier Bombay case, it was 
held that he had no sucli power (il). In a later Bombay case, 
it was hold that he had the power to appoint such guardian ajid 
also to authorize him to alienate the joijit property, and that, 
where an alienation was made, it was binding on the minor sons, 
provided it was within the scope of the authority conferred upon 
him by tlie will (j). A Full Bench of the Bombay High Court 
has now adopted the earlier view [k). In Madras, it has been 
held by a Pull BencJi tliat it is not competent to the manager 
of a joint Hindu family, whether he is the father or uncle or an 
elder brother, to appoint a testamentary guardian to t\\^. joint 
property (1). It is submitted that the father has no power to 
appoint a guardian by his will of joint family property. At the 
moment of his death the property passes by survivorship to 
his minor sons, and he cannot by any testamentary direction 
authorize any person to deal with it during the minority of the 
sons. But it has been held by the same lligh Court that if the 
testator has no sons, he may by his will authorize his widow to 
adopt a son to him, and appoint a guardian to manage his estate 
during the minority of tlie adopted son (m). The decision 
would no doubt be correct if the property disposed of by will was 
the self-acquired property of the testator. But it would be 
questionable, if the property disposed of was ancestral. 

See the Guardians and Wards Act, 1890, scc.s. 6, 7, 17 {2) and 39. 

The Court is bound, in appointing a guardian, to have regard to the wishes of the 
father contained in his will, although probate of the will has not been obtained [n ). 

The judgment in the later Bombay ca.se [38 Bom. 94], referred to in sub-sec. (3), 
proceeds on the ground of convenience. The judgment in the Madras case proceeds 
upon the ground that since a Hindu cannot dispose of coparcenary property by will, he 

(/<) Guardians and Wards Act, 1890, s. 27. 310, 155 I.C. 12, (’35) A.B. 124 [F.B.]. 

(i) Harilal v. Mani (1905) 29 Bom. 351. (/) ChidanUxtra v. liangasami (1918) 41 Mad. 

(j) Mahablesfiivar v. Ramchandra (1914) 38 501. 45 I.C. 905, (’19) A.M. 1046 [F.B.l. 

Bom. 94, 21 T.C, 350, (’14) A B. 300- (;/,) Jatiannadha v. Ramayamma 'M&d. 

Soobah Pirthee Lai v. Soobah Doorijah Lul 189, 62 I.C. 437, (’21) A.M. 132. 

(1867) 7 W.ll. 73, at p. 75. .See aho (n) Sarala Sundariv. Hazari Dasi (1915) iZ C&\. 

Venkatramaa v. Janardhan (1928) 52 9.53, 28 I.C. 972, (’16) A.C. 324 [will made 

Bora, 16, 28, 30, 106 I.C. 7'.>. (’23) A.B. 8. ^ by husband containing directions about 

(k) Brijbhukan Das v. Ghasiram (1935) 59 Bom. guardiaaship of hi.s minor wife]. 
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cannot make arrangements for the management of that ijropcrty by will after his death, 
or apjK)int a guardian to manage that property (o). 

Transfer of power of vmneujement hy father. — Where the father of a joint family 
consisting of liiniself and his minor sons appointed his nephew to manage the joint family 
property for a period of tliiiteen years, and the manager was under the arrangement liable 
only to pay a fixed snrn in lien of actual income, and the father died before the expiry 
of the ijeriod, it was Indd that the sons were not bound by the arrangement and that 
the manager was liable to account for the whole of the income after the father’s death (p)- 

III. GUARDIANS APPOINTED BY THE COURT. 

533. Power of Court to appoint guardian.— (7) Where the 
Court is satisfied that it is for the welfare of a minor that an 
order should be made appointing a guardian of liis person or 
property, or both, the Court may make an order under the 
Guardians and Wards A(^t, 1890, appointing a guardian. (See 
see. 4 (4) and (5), and sec. 7 of the Act). Where the father 
has a[)[)()inted a testamentary guardian, the Court has no 
power to a])point a guardian under sec. 7 of the Guardian and 
Wards Act (q). 

A father bedng the natural guardian of his minor son cannot be appointed guardian 
of the i)erHoti of the son and no order under see. 7 is necessary (r). 

(2) Notliing in the Guardians and Wards Act, 1890, shall 
affect, or in any way derogate from, or take away any power 
possessed by a (fiuirtered High Court. See sec. 3 of the Act. 

534 . Guardian of person . — {!) In appointing the guar- 
dian of a minor, the Court shall be guided by what, consis- 
tently with tlie law to which the minor is subject [s. 518], 
appears in tlie circumstances to be for tlie welfare of the minor. 

(2) Tn considering what will be for the welfare of the 
minor, the Court shall liave regard to the ago and sex of the 
minor, the character and capacity of the proposed guardian 
and his nearness of kin to tlie minor, the wishes, if any, of a 
decease", d parent, and any existing or previous relations of 
the proposed guardian with the minor or his property. 

(3) [f the minor be old enough to form an intelligent 
pndcrence, the Court may consider that preference. 

Sec the Uuardiniis and Wards Act, 1890, sec. 17. 

535 . Guardian of minor's separate property.— The only 
property of a minor of wliich a guardian can bo appointed 
under the tiuardians and Wards Act, 1890, is the separate 
property of tlie min or. A guardian cannot be appointed 

Vh'niamltua (H)IS) 41 Mnd. (q) A tnirthuvalha nun'll v. Siromani Ammal 

.50], .hTO, 45 905, (’19) A. M. (1938) Mad. 757. 

104(1 IF.B.]. 

(..) y ftikdtraman Janariihan G2 hom. (r) Venkatfswaran v. Saradambal (1036) 13 

16, 100 I.C. 79, (’28) A.B. 8. Kang. 590, 160 I. C. 878, (’36) A. R. 67. 
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under that Act of the undivided interest of a minor in copar- 
cenary property in cases governed by the Mitakshara law. 
The reason is that the interest of a member of a joint Mitak- 
shara family is not separate or individual property (s). See 
sec. 519 above. 


536. Alienation by guardian ^pointed under the Guardians 
and Wards Act, 1890.— A guardian appointed by the Court 
under the Guardians and Wards Act, 1890, has no power to 
alienate the minor’s property without the pre\ ious permission 
of the Court. An alienation without such permission is void- 
able at the instance of the minor and other persons affected 
thereby. [See secs. 29 and 30 of the Act.] Where an aliena- 
tion is made with the permission of the Court it cannot be 
impeached by the minor or any other person except in a 
case of fraud or underhand dealing. The reason is that the 
alienee is entitled to trust to the order of the Court, and he is 
not bound to inquire as to the expediency or necessity of the 
alienation for the benefit of the minor’s estate (^). See sec. 519 
above. 


537. Guardian of minor’s undivided coparcenary interest.— 
Although a guardian cannot be appointed of the undivided 
interest of a minor in joint family property under the Guardians 
and Wards Act, 1890, a Chartered High Court may, in the 
exercise of its inherent power, appoint the managing member 
of the family to be guardian of such interest where such 
appointment is clearly for the benefit of the minor, with power 
to him to alienate the joint family property including the 
minor’s interest therein, and, where the property is to be sold, 
impose conditions upon the managing member to secure 
the minor’s share of the proceeds of the sale. This is the 
practice in Bombay (u) and Calcutta {v). In a recent Allaha- 
bad case, the High Court, while holding that it had the 
pow^er to appoint a guardian, refused to do so on grounds of 
mexpediency and want of precedent {w). See sec. 519 above. 


0) Gharib-ullah v. Khalak Singh (1903) 25 All. 
407, 416, 30 I. A. 105, 170; Kajikar v. 
Maru (1909) 82 Mad. 139, 1 I.C. 199. 

(t) Clanqnpershad v. Maharani Sibi (1884) 11 
Cal. 379, 383-384, 12 I.A. 47, 49-50 
[mortgage] ; Sikhi^r Chund v. Dulputty 
(1880) 5 Cal. 363 [sale] ; Venkatasami v. 
Viranna (1922) 45 Mad. 429, 65 I.C. 
964, (’22) A.M. 135. See also Jugal v. 
Anuado (1895) 22 Cal. 545 [suit for specific 
performance against minor— see s, 441]; 
Manaaharam Das v. Ahmad (1916) 21 
C. W. N. 63, 37 I. C. 380, (’17) A.C. 235. 


Manilal Uurgoran, In re (1901) 25 B'^m. 
353; Jagannath Kamji, In re (1895) 19 
Bom. 96; Jairam Laxinan, In re (1892) 
16 Bom. 634. See remarks of Kania, J., 
in In re Dattatraya Goiind Haldankar 
(1932) 66 Bom. 519, 141 I. C. 697, (’32) 
A.B. 537 explaining 25 Bom. 353. 

(p) Hari Narain Das, Iri re (1923) 50 Clal. 141, 
74 I.C. 244, (’23) A.C. 109 ; In re Bijag 
Kumarsingh Buder (1932) 59 Cal. 570, 138 
I.C. 789, (’32) A.C. 602. 

(w) Gorind Prasad, In the ‘natter of (1928) 50 
All. 709, 112 I.C. 873, (’28) A.A. 709. 


Ss. 
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llliiKltaiions. 

(a) A, and his minor son />, arc members of a Joint family governed by the Mitak- 
Khara law. The only [>ro[)erty which the family po.sso.sses is a house which is in a very 
bad state of rej)air. Besides, there arc family debts which have to be paid, but the 
family lias no means eitlier to effect the repairs or to pay the debts. C offers to buy 
the house at Its. provided A obtains tlie .sanetion of the High Court for the sale 

on behalf of his minor .son li. H cannot apply for the sanetion unless he gets himself 
appointed giiaidian of /Ls projtertys .1 thereupon applies to the Court that ho maybe 
ajijxiinted gii.iidian of />’s j)r<»peily, and that the sale be sanctioned by the Court. It 
j.H proven! to tin' satisfaction of the Court that, if the sanetion be not given, the property 
IS not likely to reali/(‘ a sur;i approaching Bs. -BkOOO. This is a fit ease for the appoint- 
ment of A as guardian ami for sanctioning the .«ale : Manilnl Uargowdn, in le, (1901) 25 
Bom. !ir>.‘C 

(h) Tli(“ facts aae the .same as in ill. (a) with this tlilTerenee that A does not propose 
to sell the ]»roperty, but to iais(‘ a loan on a mortgage of the property. It is proved to 
the satisfaetion of tlie Court tliat if th<‘ mortgage is sanetioned by the Court, better 
t(ums can 1 h‘ obUuned fioiu th(‘ moitgagee than without the sanetion. Th (3 Hgh Court 
may ajipoiiit A guardian of /Us propeity, and .sanction the mortgage : JdixiDi Laxmon, 
inu' (1892) K; Bom, 034. 


IV. GUARDIAN DE FACTO AND GUARDIAN AD HOC. 

538. Alienations by guardian de facto and guardian ad 
hoc. (/) A (1<‘. Facto guardian is one wlio manages the minor's 
<‘state, such person being neither a natural guardian nor a 
guardian appointed by the (lourt. 

(2) A de facto guardian has tlie same [)o\ver of alienating 
the [irojierty of Ids ward as a natural guardian (/). A bona 
jide mortgag(‘, <u\eented by the de facto guardian of a Hindu 
minor for tlui Ixmetit of Ids estate and with due regard to his 
interests cannot be imp<‘aehed on the sole ground tluit lie is 
nuuely a (!e facto gua.fdian (//), for example, if it is effected for 
the marriage of th<‘. minor's sister {z). The High Courts of 
Bombay (a) and Madras [h) lia-ve held tliat a sale liy a step- 
motlier, thougli s]h‘ was in enrh ease tlie de fanto manager of 
tlie minor s estate, is a. sale by an unauthorized jierson, and is 
therelore void, iiie, ([uestiou as to the validity of a mortgage 
by a step-motiuu* arose b(‘tor(‘ tlu^ Judicial ('ommittee in 
Buiismlliid' V. U'nidvsnre (c), wIhm’(^ it was held that the 


(jt) Ihtnmumn I’emaud v. Mii&yuinut lUibuoee 
(1800) 0 M. J. A. :w;i. 412-11:5; Saiha- , 
rtumiina v. Appiah (11)20) ID Mad. 70S, D2 | 
1. C. 827, (’20) A.iM. 407 [wile hy niatornal . 
unde upheld] ; Mohanund v. Vu/wr (18DD) 
20 Cal 820 (sale by paternal tiraudmothcr ! 
upheld] ; lUiiAmiit v. Bai Maiuk (1870) ' 
12 llnni. II. (\ 79, 81 ; Lalla v. Juxmu'iir . 
(18.S0) 10 ,M. I. A. 4.04 [inortKanc by btep- | 
iiiutlier held not hiiniing on the ground ! 
that it was I’raudulcnt] ; v. 1 

sfwma (1890) 14 Horn. 002 [mortgage I 
by father's cousin upheld]. 

Kundan Lai v. liaii Praxid (1932) 13 Lah. 


399, 137 I. C. 110, (’32) A. L. 293. 

(c) .8/ifo Von'nd v. Ram Adhin (1933) 8 Luck 
182, 140 I. (J. 050, (’33) A. 0. 31, 

U/) Lanhaji v. /»’«/, ,’ (1920) 49 Bom. 576, 88 I.C. 
043, (’25) A. B. 499 [tran.sferee entitled to 
henefit of s. 51 of the Transfer of Property 
Act, 1882]. 

(D yamyanan v. Raiunni (1924) 47 Mad. L. J. 
080, 84 I. (j. 973, (’25) A.M. 200, comment- 
ed upon in iSeetharamanna v. Appxuh 
(1920) 49 Mad. 768, at pp. 773-774, 92 
I.C. 827, (’26) A. M. 457. 

(0 (1800)loM. I. A.454. 
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trans^iction bping fraudulent, the minor was not l)()un(l by Ss 
it. But the power of a step-motlier to alienate the minor's 
property as a de facto guardian was not questiojied. The 
Bombay decision has since been overrul(Ml by the Full Bench 
decision of the same Court (d). It is submitted that the earlier 
Madras decision is wrong. 

(d) An alienation by a de facto guardiail, whuh is neither 
for necessity nor for tlie benefit of the estates of the minor, is 
not void, but only voidable, and it may therefore Ije ratified 
on the minor attaining majority (e). 

(4) A sale by a guardian ad hoc, e./y., by a se‘parated uncle 
who has never intermeddled or acted as a guardian, is void (/). 

538A. The paternal grand-mother is not a natural guardian 
of a Hindu minor.—As a de facto guardian she caimot 
create any obligation on the minor's estate, by executing a 
]»romissory note in renewal of a promissory note executed by 
the minor's hither {g). 

538B. De facto guardian of lunatic.- -dTie de facTo nuuiager 
of the estate of a lunatic has no power to alienate his property 
for necessity (h). 

V.-REMEDIES. 

539. Procedure for recovering custody of mhiors. ^ 
guardiaji, who has been, deprived of the custody of his ward, 
has the following remedies open to him : - 

(1) He may proceed by suit agai.nst the person alleged 
to be hi wrongful possession of the ward. 

In Bemnt v. Narayaniah (i), where a suit was brought 
by a Hindu father in the District Court of 
Chinglepat for the custody of his minor sons, their 
Lordships of the Privy Council said : ‘‘A suit viter 

partes is not the form of procedure prescribed 
by the Act [that is the Guardians and Wards 
Act, 1890] for proceedings in a District Court 
touching the guardianshi]) of infiints.” Followmg 
this decision it has been held by the Madras High 


(d) Tiilsida.i v. Vuifhela llaiHinqhji (103:{) 57 | 

Bom. 40, 141 l.C. 17, (’33) A. B. 15. | 

(e) Sfplharatninm v. Appiah 40 Mad. j 

708, 92 l.C. 827, (’20) A.M. 457. j 

(/) Ilarilal v. Gordhan (1027) 51 Bom. 1040, 
105 l.C. 722, ('ll) A.B. Oil [trainfcroo 


entitled to beneQt of s. 51 of tlic Transfer 
of Property Act, 1882). 

('/) XaqindaK Gokvld.as v. Bhimrao Ddinu (1943) 
Bom. 117, 205 r.C. 44, ( 4.3) A.JC 44. 

(h) Kanhaimlal v. Hamnqh (1944) Na*.'. 698. 

(i) (1914) 41 r. A. 314, 322. 38 Mad. 807, 820. 

24 l.C. 290, (’14) A. PC. 41. 
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Court that tlie proper procedure in proceed- 
iiu's in a Mufassal Court touching the custody 
of^a minor is by way of petition under se^ 25 ot 
the Act, and not by way of suit (j). On the 
other hand, it was licld by the High Court oi 
P>o]n})ay (/t), that the dietiiin of the Privy Council 
in Besant'^ case was not intended to be of such 
general appli(‘ation as to take away the right of suit 
in all cases, that the provisions of the Cuardians 
a,nd Wards A(*t, 1890, were not exhaustive, 
and that a suit for the custody of a minor lies even 
in a xMufassal Court. The Chief Court of the 
Punjab ( 1 ) and the Allahabad High Court (m), have 
lield that a petition is the only form of procedure 
allowed in matters relating to the custody of 
minors. 

(2) He may proceed by a \\T:it of habeas corpus^ in 
cases where the ward is within the limits of the 
ordinary original civil jurisdiction of the High 
(^ourt of B(}ngal, Madras or Bombay and has been 
unlawfully restrained [the Code of Criminal Proce- 
dure, 1898, s. 491]. 

Cor the rase whoro a minor is conlined uiickT such circum.stances that the confinement 
amounts to an ofTence, see sec. 100 ot the (ode of Criminal Procedure, 1898. For the 
case where a fcinali' minor has been detained for an unlawful purpose, see s. 552 of that 
Code. 

()) \ . /if/mu/u/f ( liO'.i) 42 .Mild. (!47, .b.f t (’ ; i>h(u ifa V. Miinolchnn (WOl) 2^) 

(’L’{t) AM. 1»37 IFIM. m'c .-iNo i (1) Wa^uu I’uix]. Rcc. JVn. 41 

V. Ihiiihiiit (IlOa) bOH, I [K.B.l. 

;b‘l I V, .SIM, (’17) A M. <112. : (m) Sham Lai v. BhiadoiWOi) 2G All. 694 : Uima 

(1) Adiiatlal v. I'himaiilal 40 Boin (’>00, i Krnir v. liha'iivaata Knar (191.6) 37 All. 

37 I.t . 216, (’III) A.B rJ9, following | 61.6, ’29 I.l'. 410, (’1,6) A. A. 199. 
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CHAPTER XXV. 

MAINTENANCE. 

“ Tlio aged parents, a virtuous wife, and an infant child must be maintained, even 
by doing a hundred misdeeds. ’ — Manu cited in the Mitakshara. 

CONTENTS. 

I. — Nature and extent of right of maintenance — ss. 540-544A. 

II. — Persons entitled to maintenance- ss. r)45-5<)5. 

III. — Amount of maintenance — ss. 56b-5b8. 

IV. — Transfer of family property and it.s effect on righ‘ >f nvtiinenance — ss. 5G9-572. 

V. — Transfer of family dwelling-house and its effect on the right of residence — 83. 573-575. 

VI. — Right of maintenance not affected by will — s. 57G. 

VII. — Transfer and attachment of right of maintenance— s?'. 577-578. 

VIjI. — S uit for maintenance— Hs. 579-581. 

I.-NATURE AND EXTENT OF RIGHT OF MAINTENANCE. 

540. Priority of debts over maintenance.— l^^bts con- 
tracted by a Hindu take precedence over the right to mainte- 
nance (n) [s. 570]. 

541. Liability for maintenance of two kinds.— The liability 
of a Hindu to maintain others arises in some cases from the 
mere relationship between the parties, independently of the 
possession of any property [s. 542]. In other cases, it depends 
altogether on the possession of property (o) [ss. 543-544]. 

542. Personal liability : liability of father, husband and son.— 
A Hindu is under a legal obligation to maintain his wife, 
his minor sons, his unmarried daughters, and his aged parents 
whether he possesses any property or not. The obligation 
to maintain these relations is personal in character, and arises 
from the very existence of the relation between the parties (j9). 

44ius, the only persons who are under a personal obligation to maintain others are — 

(1) the father, who is bound to maintain his minor sons and unmarried daughtv^'ra ; 

(2) the husband wlio is bound to maintain his wife ; and 

(3) the son who is bound to maintain his aged parents. 

It is clear from what has been stated above that a Hindu is not under a personal 
obligation to maintain his grandchildren. Nor is ho under any such obligation to main- 
tain his sister, his step-mother, his daughter-in-law, or his sister-in-law, though the 
obligation to maintain them may arise from possession of projjerty, as will appear from 
the two following sections. 

(n) Adhiraneev. Shona Make (1876)1 Ca,]. 365; I (o) Saritribai v. Luzmifjai (1378) 2 Bom. 578 
Lakshman v. Satijabhamabai (1878) 2 Bom. at p. 697, et seq. fF.B.]. 

494,605. I (p) (1878) 2 Bom. 673, 597-698 [F.B.l, «upra 


St. 
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543. Liability dependent on possession of coparcenary 

X r ■UT+ r,^or^acfpr --lJ) I’o manager of a joint 
property: liability oi manager. ^ ii 

Mitakshara fainilv is iiiKlor a legal obligation to maintain all 
inaJo members of the family, tlieir wives and their eliildrcn (?) 
On the (huilh of any one of tlie male members, he is bound 
to maintain Jiis wkIow and his children (r) s. [550]. I he 
oliligation to maintain these persons arises from the tact 
that the maiia,g<u‘ is in ])oss<‘Ssion of the family property. 

(2) The same princijiles apply to cases gmverned^ by the 
Dayabhaga, law. But in applying these principles, it is to be 
r<miemben*d tliat there can lie no coparcenary according to 
that la w b<‘tween a fatluu* and sons [s. 277] : and, lurther, that 
on tlH‘ (l<‘ath of a. coiia.rcener without leaving male issue, his 


widow siicc 4 'eds to his share in the coparcenary property as 
his h<‘tr [s. 2Hl\. According to the Alitakshara law, she is 
entitkal to maintenajun only (s). 


Accoidinj' (o botli the schools, a falln'r is uiidei a jxtuoiiul obligation to maintain 
his minor j^ons. Jlut avIktc the father has ane(‘stral ])ropeity in his hands, then if the 
case is governed by the Mitakshara law, sons, even it adult-, are entitled to maintenance 
out of tli(' ancestral jU'operty (s. .')4r)l, but not il the ease is governed by the Oayabhaga 
law, for uiidei that law sons do not acquire Ity Ihith any interest in anees‘ral property 
ls.27:i]. 


As to impaitible piopcuty, s(“e s. 5Stt. 

544. Liability dependent on possession of inherited property : 
liability of heirs. An li<‘ir is If'gally bound to provkhv out of 
th(‘ (‘State which dcsc<‘iids to him, maijititiiajicc for thos(‘ persons 
whom tTi(‘- lat{‘- f)ropri<‘t()r was legally or morally bound to 
maintain. TIat r(‘ason is that the (‘stat(‘. is inherited subject 
to the obligation to ])rovid(‘ for sncli maintenance (t). 


I lltisfiatioHU. 


(a) /Si, -A limdii is under no pf't.'<uinil obligation to maintain his sister, but if 
he inherits liis father'.s e.state, lie is bouml to maintain her (jiil of that estate, .she being 
a pt'rson whom bis father was legally bound to maintain as Ids daughter, provided, of 
course, that she is uiiniairied [s. .V12J. 

(b) Step-tnotla I. A step-son is umh'r no personal obligation to maintain his 
step-mother; but it be inherils bis falliers ('state, he is bound to maintain her out of 
the estate, she being a peison whom ids lalhei was legally bound to maintain as ins 
wife : Bdi Daya v. Satha (18S.’)) {) Jlum. 2T'J ; Xaibndabai v. Mahadec (1881) 5 Bom. 91). 

(e) Mothd-^ui-hitL'.- A dies leaving a widow />’ and a iiiotlier C. B is under no 
personal obligation to maintain her mothei -in-law ; but if she inherits property from 


(V) Manu, rliap. M'l lUS N.o-;»<la. i hap. i:i, 
st'C'*. 2(5, 27, 2S, oJ . VdiLuntuiii \ 
Kallnpiiain (IhOO) 2:1 Mad .MJ. .'ilU , 
(7i(TWg// ah.i^ I (isi( UantiamhUKuahil 
liuiuu alias Jiiittainan (l'J40) Mad SoU, 
(’40) A.M can 

(0 ll/iuifiiun .Si 1 -;// \ Ma. Kdval A'rtar Ut*27) 


S Call, mi, lUi l.C. 2U1, (’27) A.L. 28. 

1 ') Miniai>pa \. La};i>hmi (1801) ]3 Bum. 234 : 

Katujo V. YuimiiiabiiL (1870) 3 Bom. 44-40. 
ii'J J\/i<trumuHi V. Kai^hinath (lS(jQ) 2 Beng. L.K. 
A.C. 1 . 1 , 34, 38 f K.B.! ; Kamini v. Chuniira 
(1800) 17 Cal. 373. 37C-378. 
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A, she is bcuiul to maintain C, she [C] being a person whom A was legally bound to 
maintain as his mother : Bai Kanl'u v. Bai Jadav (1884) 8 Hnrn. If). 

(d) l)an<jhier-\n-lan\- — A dies leaving a window W and a father F. Ho leaves 
no property. Is F under any obligation to maintain his destitute daughter-indaw W ? 
Yes, but the obligation is only a h oral one, so that he may reluse t<» maiiitam her. Suppose 
now that F dies leaving a widow li. On F'a death, B inhetits his ('state as his heir. B 
now eomes under a leqal obligat )n to maintain IF out ol the estate, sin* b dug a person 
whom the late proprietor {F) wii morally bound to maintain (u). See see. 504 below. 

544A. Liability of the Crown.-- The ol)li^ati()Ti to niaiii- 
lain extends even to the (hown when tlie Crrwn takes tlie 
estate by eselieat or by forfeiture (e). 


II.-PERSONS ENTITLED TO MAINTENANCE. 


545. Sons. — (/) A fatlier is under a personal obligation 
to maintain his minor sons ; tlierefore, he is bound to main- 
tain tlnmi even out of his separate or self-acquired property. 
But he is under no such obligation to his adult sons ; therefore, 
lie is not bound to maintain tliem out of })ro])erty which belongs 
exclusively to him (a’). 

If the fatlier and sons are members of a joint family 
governed by tlie Mitakshara law, and tliere is joint family 
property, the sons, even if adult, are entitled to maintenance 
out of tlie joint property. The reason is that under the 
Mitakshara law, sons take a vested interest in joint family 
property by birth (.r). Tlie liability to maintain an adult 
son is not limited to the income of what would have been 
bis share on a partition of the joint family property (y). 

But the sons do not, in cases governed by the Dayabhaga 
law, acquire any interest by birth in ancestral property 
[sec. 273, 274]. A father, therefore, under the Bengal school, 
is not bound to maintain his adult sons either out of his separate 
or out of ancestral property. 

(2) A son who is entitled to sue for partition can sue for 
maintenance (z). Where he cannot sue for partition, without the 


(m) Janki V. Naiidram (18S<j) ll All. Ilt4; , 
Jiuiumkanta Pal v. ISaiantsiiiuiaree lUtsre \ 
(1934) 61 Cal. 2‘2\, 61 I, A. lid. 147 l.C. I 
43S, (’34) A. PC. 119; Putntjamtuul \. 
Krhhammal (1899) 22 J\lad. 30r». 

(r) Mst.Golab Koomrar v. Collcttor of ' 

0847) 4 M.I.A. 240. 

( m -) AviuMkarin,u v. Appa (1888) 11 Mad. 91; 
Premchand v. llula^hchand (1869) 4 Ecii'i. 
L.li. Apr*. 23 ; Kani'diundra v. Sakaram 
(1878) 3 Boin. 346, 350, 351; Bhooyathi 
Nath Chakrabarti v. Basanfa Kunuirce 
Debee (1936) 63 Cal. 1098, (’36) A.C. 556. 


(r) Si‘0 Saiitiibai v. Luximibai (1878) 2 Bom 
57;C 597 [F.E.] ; Sartaj Kuuri v. Deoraj 
Kuan (1888) 10 All. 272, 288, 15 I. A. 51. 
iy) Chanvirfiavda v. Dutrict Mauistiate of 
Dhurwar (1927) 51 Bom. 120, 100 T.C. 575, 
(’27) A.B. 91 Ihiiiatic sun- claim for 
maintenaiico of lunatic vhije in asylum 
—claim upheld thouj'h ii. excesR of iuna- 
lic’fc share of income |. 

(z) Vloruliy alias ra.<(u v. Hanganiparamlil 
Ramu aliis liuttavxan (1940) Mad. 830, 
(’40) A.M. 664. 
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Ss. consoiit of certain, coparceners, as in Bombay (n), be is entitled 
545-548 to maintenance out of the jouit family property (b). 

546. Daughters.- A father is bound to maintain his 
nmiii)rri(“.il daughters. On the death of the father, they are 
entitled to he maintained out of his e.state (c). 

.V dauulit<‘r on marriage ceases to be a member of lier 
father's family,' and liecomes a member of her husband’s 
fiuiilv {(I). Theucef.uth she is entitled to be maintained by 
Iku husband, and. afb'r Ids death, out of his e.state [sec. 559]. 
If th.e. liusi)and has left no estate, lier father-in-law. if he has got 
s(‘pjirat<d propfdrty of liis own, is morally, tlioiigh not legally, 
hound to maintain her ; but, after his death, she acquires a 
le^al ri^lit to lie maintained out of his estate on the principle 
stated ill section 544 above. If she is unable to obtain 
maintenance from her husband, or, after his death, from his 
family, her father, if he has got separate property of his own, is 
under a moral, though not a legal, obligation to maintain her. 
But it is not settled whether, after the father’s death, she 
acqui]‘(‘s a legal right to be maintained by his heirs out of his 
(‘Static The High Court of Bombay has held that she acquires 
no sucli right (e). On the other hajid, the opinion has been 
expr(‘ssed by the High Court of Calcutta, that she docs acquire 
such right, ])rovided she is unable to (obtain maintenance from 
lier husband’s family (/). Becently the Madras High Court 
lias held that a wid()W(‘d daughter who is without means and 
whose husband's faiuily is unable to support her is entitled 
to be maintained by her step-mother out of her father’s estate (g). 

Sue iiolt'h to S('C. oil <vl)oVc. 

547. Grandchildren. A grandfather is under no p(nsonal 
obligation to maintain his grandsons or granddaughters (A). 

548. Parents. A son is under a persfnial obligation to 
maintain his aged father. He is also under a similar obligation 
to maintain his aged mother, and he is bound to maintain her, 
wind her or not he has inimrited prop(3rty from his father (i). 


(a) l/xtn V. {ISS)2) 10 Bom. 2'J | 

(b) JUmixil V. Tit I a nil f? pa (ll»2-2) 40 Boin 43.'j, j 

(it I.C. :)()8, C'l-l) A.B. 202. 

(f) Tun Miinqnl v. Hai liukhmini (1800) 2.‘1 Bom. 

201 , Tuhha v. Gopnl !lui(\AHi) 0 .\1!. 002 
('/) Kiiilic Vhumler v. Hai'oda Sundan (1801) 18 
Cbil. 0J2. 010. 

(<■) hill Mamjnl v. Bui Rulchmini (ISOO) 23 
Boin. 201 . 


(/) i\rokhada v. Xundo Lull (1001) 28 Cal. 278, 
288. 

(v) Anibnbai Ammal v. Sani Rai Ammal (1941) 
Mad. 13, (’40) A.M. 804. 

{h) Manviohini v. Balak Chandra (1871) 8 BenK. 
L.ll. 22 : Kalu v. Kashibai (1883) 7 Bom. 
127. 

(i) Snbbarayana v. Subbakka (1885) 8 Mad. 236 
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Step-mother. —See s. 544, ill. (b). 

549. Famale members of a joint Hindu family. — As to 

maintenance of female members of a joint Hindu family, 
see sec. 543 above. 


Ss. 

548451 


550. Disqualified heirs. — Where a son or other heir is 
excluded from inheritance by reason of disaliility [s. 98], he 
is entitled to maintenance for himself and liis f iinily out of 
the property whicli he would have inherited but for the 
disability [s. 110]. 

551. Illegitimate sons. — The illegitimate sons of a Hindu 
mav be divided into four classes, namely : — 

(1) Illegitimate sons of a Hindu belonging to one of the 
three higher classes by a dasi, that is, a Hindu 
concubine in the continuous and exclusive keeping 
of their putative father. 

As to the meaiiing of the word “ dasi” see sec. 43, nos. 1*3, note no. (4) on page 
36 above. 


(2) Illegitimate sons of a Sudra by a dasi. 

(3) Illegitimate sons of a Hindu by a Hindu woman who 

is not a dasi. 

(4) Illegitimate sons of a Hindu by a non-Hindu woman. 

(1) The illegitimate son of a Hindu belonging to one of 
the three higher classes by a dasi is entitled only to maintenance, 
and not to any share of tlie inheritance (Mit. cli. I, s. 12, v. 3). 
The right of maintenance attaches in the first instance to the 
separate property of the father (j). Where the father has 
left no such property, it attaches to property of the joint family 
of which the father was a member (k). Such a son is entitled to 
maintenance for life (1). 


(2) The illegitimate son of'a Sudra by a dasi is entitled 
to a share after his father’s death in the separate property 
of his father (Mit. ch. I, s. 12, v. 2). Wliere the father has left 
no separate property, but was joint with his collaterals at his 
death, the illegitimate son is not entitled to demand a parti- 
tion of the joint family property in their hands, but he is 


(j) Rothan Singh v. Eulwant Singh (1900) 22 

All. 191, 27 I. \. 51 ; Chuoturya v. Pur- 
huladimi) 7 18. 

(k) Ananihaya v. Vishnu (1893) i7 Mad. 160; 


Jliralal Laoermndas v. Meghrtij Bhikchand 
(1938) Bom. 779. 

(Z) Nilmoney Singh v. Banesh ur {1S7Q) 4 Cal. 91. 
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rjititlcd as a nK'nilaa* of flu; family to maiiit(Miaiice out of that 
property. His positioii in this respect is analogous to tliat of 
widows and dis(jualitie(l heirs to whom tlie law allows main- 
t('nan(‘<', b(H:ause of their (exclusion from inheritance and from 
a share on partitioji, and the Court may, as in their case, award 
uot oidy future but also past maintenance so far as it is not 
barred l)y tlie law of limitation, and may direct the same to be 
se/aired by a charge; on the joint family property. Such main- 
tenance is j)ayable to the illegitimate son for life (m). 

(3) The illegitimate son of a Hindu by a Hindu woman 
who is not a dasi is entitled to maintenance even if he be the 
result of a casual (n) or adulterous (o) intercourse. During 
liis father's lifetime, he is entitled to maintenance against 
him (p). After the father's death he is entitled to niainte- 
nanci; out of the separate property of the father. Where 
the father has left no such [)roperty, he is entitled to mainte- 
nance out of the estate of the joint family of which the father 
was a member (q). But the right of the illegitimate son to 
maintenajice is personal to him ; it does not descend on his 
death to his offspring. Thus, if A dies leaving an illegitimate 
son B, and B dies leaving a sou C, C is not entitled to mainte- 
nance out of H's prop(;rty (r). 

According to the Dayabhaga school, the right of such a 
son to maint(;nance ceases on his attaining majority (s) ; accord- 
ing to tin; iMitakshara school, it extends up to his death (^). 

(4) The illegitimah; son of a Hindu by a non-Hindu 
woman is not entitled to maintenance under the Hindu law, 
but he may claim maintenance from his putative father under 
sec. 488 of the (V)d<‘. of Criminal Procedure, 1808. The right 
under that section, however, (‘aimot be enforced against the 
estate of tlu; father after the father’s deatli ; it can only be 
enforced during the lifotim(‘ of the father (a). 


{»») Vfllai;/(ipi>a Cht’lUj v. Sutiimjiui r»'i 

Mail. 1. 58 I 402, 134 l.C 1081, ('31) 
A. PC. li'Jl iiltiU'j: Vrlhin/itpiKi \ Sain 
raian (1S>27) 50 Mul. 310, 100 I (’ (555, 
(’27) A. M 380. 

(m) MuUusJvatnij Jajavera v. Vencalaswara 
(1808) 12 Mi. A 203,220 
(o) }iah\\. Ci'oiifid (1875) I Horn 97, Viraru- 

muthi V. i)in(jar<v elu (1877) I Mail, 300, 
Subraimma v. Valu (1911) 34 Mail (18, 
6 I. C. 919, 

(j>) Qhana v. dereh (1905) 32 Cal. 479 , Knppa 
V. Singaraieln (1885) 8 Mad 325 
(g) (1911) 34 Mad 08, 5 I C 919, supra , 


(1857) 7 M.I.A. 18, supra; (1808) 12 
M.I.A. 203, supra, (where there waa a 
remand) ; llaja Parirhat v. Zalim 
Singh (1878) 3 Cal. 214, 4 I. A. 159 ; £far- 
gofnnd v. Dharam Singh (1884) 0 All, 329. 
(r; Ro^han Singh v. Ualwant Singh (1900) 22 
All, 191. 27 r.A 51. 

( <) N ihnoneg Singh v. Banrshur { 1879) 4 Cal. 91 . 
(0 llargobxnd\. /)/iaram Sing/i( 1884) 0 All. 329 ; 

Kuppa V. Singararelu (1885) 8 Mad. 325. 
(m) Lingappa v. Esudasan (1904) 27 Mad. 13 
(Christian woman) ; Sitaram v. Oanpat 
,1923) 25 Bom. L R. 429. 73 l.C. 412, 
(’23) A.B. 384 (Mahomedan woman). 
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(5) In a Madras case it was observed that the illegitimate S 
son of a Sudra by a das% who was not entitled to inherit, sliould 
be allowed only a compassionate rate of maintenance (v). 

In a later Madras case it was said that this view was not correct 
and that regard sliould be had in every case to the income 
of the estate left by the putative father and to the mode of 
life to which the son was accustomed in the lifetime of the 
father (w). 

The illegitimate son of a Hindu who is the result of an 
adulterous intercourse is in no case entitled to maintenance 
higher than the amount of the income which he would have 
got out of his share had he been a dasiputra (a;). 

552. Illegitimate daughters. — There is no provision in 
Hindu law for the maintenance of illegitimate daughters (y ) ; 
but they are entitled to claim maintenance from their putative 
father under sec. 488 of the Code of Criminal Procedure, 1898. 

This view is put on the ground that the expression “ dasiputra ” occurring in texts 
bearing on the subject applies only to an illegitimate son {putra)^ and not to an illegitimate 
daughter. 

553. Concubine— Avaruddhastri. — A Hindu is not entitled 
to transfer joint family property to an Avaruddhastri for 
her maintenance {z) nor is he bound to maintain her. He 
can discard her at any moment, and she caimot compel him 
to keep her or to provide for her maintenance (a). But if she 
was in his exclusive keeping until his death, his estate, in the 
hands of those who take it, is liable after his death for her 
maintenance (6). It is not a condition precedent to her right to 
maintenance that she should have resided in the same house as 
the deceased together with his wife and his family (c). But 
her right to maintenance is conditional upon her continued 
chastity {d). 

Avaruddhastri.— ]n a Bombay case the High Court held that to constitute a concu- 
bine an avaruddha stree she must bo a concubine with whom the connection of the 
deceased paramour was open and recognized and who was kept by him in his house 
practically as a member of the family. But this view was rejected by the Judicial 


(v) Gopalasami v. Arunachelam (1904) 27 Mad. (a) 

32. 

(w) Rathinasabapathi v. Gopala (1929) 66 Mad. (h) 

L.J. 673, 121 1.C. 126, (’29) A.M. 545. 

{x) Chamava v. Iraya (1931) 33 Bora. L.R. 1082, 

1088, 134 r.C. 1153, (’31) A.B. 492. 
iy) Paruati v. Oanpairao (1894) 18 Bora. 177, 

183; Vellaiyapva v. Natarajan (1927) 50 (c) 

Mad. 340, 100 I.C. 655, (’27) A.M. 386. 

(z) Thakur Rab Prasad Singh v. Chootay 
Manwar (1937) 12 Luck. 469, 164 I.C. 

1000, (’37) A. 0. 29. (d) 


Raiwinarasu v. Bncfiarnma (1900) 23 Mad 
282. 

Nmqareddi v. Lakshmawa (1902) 26 Bom. 
163; Vrandavanda<i \ . Yamunabai (1875) 
12 Bom. H.C.A.C. 229 ; Rama Raja v. 
Papammal (1926) 48 Mad. 805, 90 I.C. 
983, (’25) A.M. 230. 

Bai Xag.ibai v. Bai Monghibai (1926) 53 I. A. 
153, 50 Bom. 604, 96 I.C. 20, (’26) A.PC. 
73, reveMng (1923) 47 Bom. 401, 69 I.C. 
291, (’23) A.B. 130. 

Yaihvantrao v. Kashibai (1888) 12 Bom. 26. 



610 


HINDU DAW. 


s*. 

SS3>555 


Commilteo on appeal, and it w.m held that reaideiic necessary, whatever 

jiaraniour together with his wife and regular family was in/,) 

may have been the ease when a concubine was a slave of ‘5“ p„mbav Hieh Court 

Jfepi mi.dress w/.os« hmband in alive.— It has been held by the ^""'.^f/^’^ntlv 
that a married woman who left her husband and lived with another as *>“ P*™*" , 
kept mistress may bo regarded as Avaruddha Stn if she remains 

is entitled to maintenance from his estate so long as she preserves her sexual hdelity to 


Amoanl of muiiilennnce.- In determining the amount of maintenance to bo awarded 
to an avanuUhasln the Court should have regard to her age, her past mode of life, and 
tho extent of the estate of the deceased paramour {g). 

MAINTENANCE OF WIFE. 

553A. Statutory right of maintenance. —The wife’s right to 
separate mainten«nnce and residence is now regulated by the 
Hindu Married Women’s Right to Separate Residence and Main- 
tenance Act, 194() (see Appendix XIII). In the following sec- 
tion the law has been stated under the decided cases. 

554. Wife’s right of maintenance. — [1] A wife is entitled 
to be maintained by her husband, whether he possesses 
property or jiot (A). WJien a man with his eyes open marries 
a girl accustomed to a certain style of living, he undertakes the 
obligation of maintabiing lier in that style (i). The mainte- 
nance of a wife by her husband is a matter of personal obli- 
gation arising from tlie very existence of the relation, and quite 
independent of tlie possession by the husband of any property, 
ancestral or self-acquired ( j). The maintenance being a matter 
of personal obligation, she has no claim for maintenance against 
her liiisband’s property in the hands of a transferee from him. 
Nor lias she any claim against the crown, if his property has 
been attaclicd under secs. 87 and 88 of the Criminal Procedure 
Code, 1898, as the property of an absconder [k). 

Her remedy is to obtain a decree of a Civil Court creating a formal charge on the 
property (f), 

{2) A wife is not entitled, during her husband’s life-time, 
to be mah\tained eitlier by lier relations or by her husband’s 
lelations, even if slie lias been deserted by him, unless they 
have in their possession property belonging to her husband (mj. 

555. Separate residence and maintenance. — {1) A wife’s 
first duty to her husband is to submit herself obediently to 
his authority, and to remain under his roof and protection (n). 
She is not, therefore, entitled to separate residence or mainten- 


((.) Bai Naijvhai v. Bm .<!upra. The 

decUiuii in Muaammat Ilaidri v. Narindra 
(1926) 1 Luf'k, 184, 98 I.C. 677, (’26) A. 
O. 294, Is no longer good law. 

(/) Akku Pralhad v. Ganesh Pralhad (1945) 
Bom. 216. 

ig) (1876) 12 Bom. H.C.A.C. 229, supra. 

(h) Narbadabai v. Mahadeo (1881) 5 Bom. 99, 
103. 

(1) Prem Pratap Singh v. Jagar Pratap Kunvari 


(1944) All, 118. 

O) Jayanti v. Alamelu (1904) 27 Mad. 45, 48. 
(k) Chatru v. The Crown (1929) 10 I,4ih. 266, 
111 I.C, 435, ('28) A.L. 681. 

(0 Secretary of State for India v. Ahalyabai 
Narayan (1938) Bom. 464, 40 Bom. L. R, 
422, 176 I.C. 453, ('38) A. B. 821. 

(m) Itamabai v. Trimbak (1S7 2) 9 Bom, H.C. 283. 

(n) SUanath v. naimabutty (1876) 24 W.R. 877, 
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ance, unless she proves that, by reason of his misconduct or 
by his refusal to maintain her in his own place of residence or 
for other justifying cause, she is compelled to live apart from 
him (o). Neither unkindness not amounting to cruelty (p), nor 
the fact that the husband has taken a second wife (g), nor 
ordinary quarrels between husband and wife (r), justify the wife 
in leaving her husband’s house. But she would be justified in 
leaving his house, and would be entitled to separate mainten- 
ance from him, if he kept a concubine in the house (s), or 
habitually treated her with such criudty as to endanger her 
personal safety {t). She is not bound to prove repeated 
violence ; nor is delay in bringing the suit a ground for refusing 
the rehef (ii). 

Where a husband who was on cordial terms with his wife made a gift of his property 
to his wife the ostensible purpose being her maintenance, it was held that the wife was 
not a creditor and that the gift in her favour could not prevail against the rights of the 
creditors (v). 

(2) A wife living apart from her husband for no improper 
purpose may at any time return and claim to be maintained 
by him. Her right is not forfeited, but is only suspended 
so long as she commits a breach of duty by living apart from 
him (w ) ; so, where she subsequently comes back and offers 
to live with him, his refusal to take her back entitles her to de- 
mand maintenance. The suspension ceases when the husband 
dies. He cannot under the provisions of the Succession Act 
execute a Will to defeat such a right (x). The amount of 
maintenance to which she would be entitled depends on various 
circumstances, such as the past relations between the parties, 
their social standards and the husband’s property (?/). Where 
the wife lived with her father who was in affluent circumstances 
and did not claim maintenance from her husband for a long 
time and the husband had no property, arrears prior to the 
date of demand were refused (z). 


Where a husband turned his wife out of doors because he suspected her chastity 
and the wife obtained an order against him for maintenance under sec. 488 of the Code of 


(o) Sidlingapa v. Sidava (1878) 2 Bom. 634; 
NHye V. Soondaree (1868) 9 W.ll. 476 
[refusal to malntainl ; Sitabai v. Ram- 
chandrarao (1910) 12 Bom, L.R. 373, 6 I.C. 
625 [abandonment of wife] ; Shinappaya v. 
Rajamma (1922) 45 Mad. 812, 69 I.C. 25, 
(’22) A.M. 399 (husband’s leprosy] ; 
Appibai v, Khimji Coorerji (1936) 60 
Bom. 455, 38 Bom. L. R. 77, 162 I. C. 
188, (’36) A.C. 138. 

(/)) (1875) 24 W.R. 377, supra. 

{q) Virasvami v. Apvascami (1863) 1 Mad, H. 
C. 375. 

(r) Rajlukhq v. Bhootnath (1900) 4 C. W, N. 488, 

(s) (Jotind v.Bow/wt (1870) 14 W.R. 461 ; Dular 

Koeri v. Dwarkanath (1905) 32 Cal. 234, 


239. 

(<) Matangini v. .logendra {1S92) 19 Cal. 84. 

(m) Ude Singh v. Mst. Daulai Kaur (1935) 16 
Lah. 892, 158 I.C. 223,, (’35) A. L. 386. 

(i)) Brij Raj Kuar v. Ram Dayal (1932) 7 Lu^k, 
411,135 I.C. 369,(*32)A.O. 40. 

(ic) Surampalli v. Surampalli (1908) 31 Mat*. 
338. 

(a) Periambal v. Sunderamal (1945) Mad. 
586. 

(y) Appibai v. Khimji Coovsrji (1986) 60 Bom, 

455, 38 Bom. L. R. 7^ 162 I. C. 188, 
(’36) A. B. 138. 

(z) Sobhanadramma v. Naresimhastoami (1934) 

57 Mad. 1003, 150 I.C. 797, (’34) A.M. 401. 


S. S55 
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Criminal Procedure, 1898, and when she proceeded to execute the order, he filed a 
for restitution of conjugal rights, it was held tliat it was a proper case for re usin^ 
husband a decree (a). 

556. Unchastity of wife.- A wife, who leaves her home 
for purposes of adultery, and persists in following a vicious 
course of life, forfeits lier right to maintenance (6), even 
tljougli it is secured by a decree (c). Jhit it would seem that if 
she completely renounces her immoral course of conduct, her 
husband is liable 'to furnish her with a “ bare ” (or what is 
also called “ starving ”) maintenance, that is, food and raiment 
just sufficient to sii])port lier life (d). 

Starving rnninUnaacc. — In Paninii v. Mahadevi (e), Charulavarkar, J., after examining 
the original texts bearing on the subject, observed as follows 

“ The general rule to bo gatluTod from these is that a Hindu wife cannot b(^ absolutely 
abandoned by her husband. If sin* is living an unchaste life, ho is bound to keep her in 
the house under restraint and provide her witli food and raiment just sufficient to support 
life; she is not entitled to any other right. If, however, she repents, returns to purity 
and performs expiatory rites, she becoimes entitled to all conjugal and social rights unless 
her adultery was with a man of a lower caste, iu which case, after expiation, she can claim 
no more than bare inaintcnanec and residence.” 

See secs. Ofi and 59 1 . 

557. Change of religion by husband~(^) A wife is 
entitled to maintenance, though her husband may abandon 
Hinduism (/). 

{2) Where a niaiTiagt^ lias been dissolved under the Native 
Converts’ Marriage Dissolution Act, 186G, at the suit of a 
husband who lias abandoned Hinduism, the Court may by its 
decree order tlie husband to make such allowance to his wife 
for lier nuiintenance during tlie remainder of her life as the 
Court thinks just. An allowance so ordered ceases from the 
time of any subsequent marriage of the wife. 

See the Ahitivo Converts’ Marriage Dissolution Act, 18G6, sec. 28. See also sec. 441 
above. 


558. Wife of disqualified heir. — Where the husband is 
excluded from inheritance on account of personal disability 
[s. 98], his wife is entitled to maintenanee out of the property 
which he would have iulierited Init for the disability. But 
her right to maintenance is conditional upon her continued 
chastity (r/). 


(a) 


Biihu Hum V. Muxurniniit Kukla (l‘J24) 40 
All. 210. 70 I.C. 03 1. (’24) A. A 301. 


d ) llatii V. yaranuiuui ( 1803) I Mad. H C. 372 ; 

})el>i Sunvi V. Ih/i.luta (1017) 30 All. 234, i 
30 I.C. 10, (17) A. A. 80; KanJasami v. 
Mut-wjuinmal (1800) 19 Mad. 0. 


(f) (1890) 10 .Mad. 0, supra. 


(ti) See Faraiai v. (1010) 34 Bom. 278, 

.'i I.('. 000, and the case cited in the 
precodinij foot-note 

(^) (1010) 34 Bom. 278, 283. o I.C. Ot^O. 

(/) Manshu v. /ueau (1884) 0 All. 017. 

(ff) Yashvantiai v. Kaxhibai (ISSH) 12 Bom. 20, 
28, Mitakshara, chap, ii, seo. 10, para'^. 
14, 1.5, Dayabhaga, chap, v, para. 19. 
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MAl^iTENANCE OF WIDOW. 

559. Widow’s right of maintenance“(^) A widow, who 
does not succeed to the estate of her luisband as his lieir, 
is entitled to maintenance — 

(i) out of her luisband’s separat(i property {h) ; also 

(ii) out of property in wliich lie was a coparcener at 
the time of his death (i). 

(2) A widow does not lose lier right of nr' Inteiiance out 
of the estate of her husband even tliough she may have lived 
apart from him in his lifetime without any justifying c;inse 
and was living separate from him at tlu^ time of his death (j). 

llluslraliotis. 

(a) A Hindu governed by the Mitakshara law d es leaving a widow and male 
issue. Ho leaves self-acquired property. The male i sue will inherit the property 
subject to the obligation to maintain the widow out of t it property. 

(b) A and his father F are members of a joint family governed by the Mitakshara 
law. A dies leaving a widow and F. On A’s death, his undivided interest in the copar- 
cenary property lapses so as to enlarge the interest of F in the property. A’s widow is 
entitled to be maintained by her father-in-law F out of the coparcenary property quoad 
the interest of .4 in the property. If F refuses to maintain her, she may sue him to have 
her maintenance cliargcd on a portion of the joint property, such portion not exceeding 
one-half of the property, that being her husband’s share in the property: Jayanti v. 
Alamelu (1904) 27 Mad. 45. 

(c) A and his brother B are members of a joint family governed by the Dayabhaga 
law. A dies leaving him surviving a widow W, a son S, and a brother B. S will 
succeed to A’s separate property as well as his undivided interest in the coparcenary 
property (s. 78), subject to the obligation to maintain If out of the property. If A dies 
without leaving male issue, If will succeed to the whole of his property, joint as well 
as separate, in which case she will take a widow's e.stato in A’s separate property, and 
will be a coparcener with B as to the joint property with the right of demanding a partition 
of such property against B [s. 348]. 

Nature and extent of widow's right of maintemnee. — The only person who is under 
a legal obligation to maintain out of his own property the widow of a deceased Hindu 
is her own son [s. 548]. As regards others, her only right to maintenance is oid of her 
husband’s estate. That estate may be in the hands of his male issue as in ills, (a) and (c) 
or it may bo in the hands of his coparceners as in ill. (b). But whether it is in the hands 
of the one or the other, he is liable to maintain her, not because he is under a personal 
obligation to maintain her, but because he has in his hands her husband’s estate. 
The property is liable for her maintenance and a charge may be created on it even if the 
property is attached and held by Government on the ground that the present holder has 
absconded (k). At the same time it is to be remembered that her maintenance) is not 
ipso facto a charge upon her husband’s estate [s. 569]. The estate may be sold for her 
husband’s debts, or, where it is the joint property of the family for debts binding on the 
family [s. 570]. Even if it is sold without any ju.stifying necessity, she cannot follow it 
in the hands of a bona fide purchaser for value, unless she has acquired a previous charge 
on the estate for her maintenance {1) [ss. 569-570]. 


(A) Brinda v. Radhica (1885) 11 Cal. 492, 494; 
Narahadahai v. Mahadeo (1881) 5 Bom. 99, 
106 ; Bhagabati v. Kanailal (1871) 8 Benx. 
L. R. 225. 

(t) Dexi P mad v. Ountvanti (1895) 22 Cal. 410 ; 
Jayanti v. Alamelu (1904) 27 Mad. 45; 
Beeha V. Mothiua (1901) 23 All. 86; 
Adhibai v. Cxmandai (1887) 11 Bom. 199 ; 
Shridar Bhagwanji Teli v. Met. SUabai 


(1938) Naw. 289, (*38) A. N. 198. 

(0 Surampalli v. Surampalli (1908) 31. Mad. 
388. 

(k) Secretary of State Jor India v. Akalyabai 
Narayan (1938) Bom. 454, 40 Bom. 
L. R. 422, 176 I. C. 453, ( 38) A. B. 321. 
(/) Kxiloda Prosad v. Jageshat (1900) 27 Cal. 
194 ; Somamndaram v. Jnnamalai (1920) 
43 Mad. 800, 59 I.C. 3f8, (’20) A.M. 722. 
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Sf, Widows rights against joint family property.— A and B are two brothers joint in looa, 

rcQ cca worship and estate. A dies leaving a widow W. W has private property of her own out of 

* which she is able to maintain herself. Is W entitled to maintenance out of the income of 

the joint property which jmssed into the hands of B by survivorship on A’s death ? No 
according to the Calcutta High Court (m). Yes, according to the Madras High Court, subject 
to this that her private means should be taken into account in determining the quantum 
of maintenance to be decreed to her (n). According to the Madras High Court, the right 
of the widow of a coparcener in a Hindu family to maintenance is an absolute right 
due to her incmbt'rHhip in the family and does not depend on any necessity arising from 
her want of other means to support herself ; she is therefore entitled to some maintenance 
out of licr husband’s estate. 

Where a widow suirlg her husband’s coparceners for maintenance has, at the time the 
suit is brought, sufficient joint family funds to provide her with maintenance for several 
years, the Court should refuse to decree maintenance to her, leaving her to file a fresh 

unif artatf‘ t n\ mtio aa ma r»ri arkrtlioa wVnapri oVio ntltrVlf. fn in her 


entitled to maintenance with reference to the other properties, but, in fixj 
tenanco the property inherited by her may be taken into consideration [q). 

A prior decree obtained b^ her against lier husband during his life-time for mainten- 
»nce is no bar to her claiming a right of maintenance and right of residence against the 
heirs (r). 

Where a widow sues for maintenance after partition among the coparceners of the 
joint family she is entitled to a decree only against those members who are in possession 
of her husband’s share, such as her son (natural or adopted) and his sons and grandson («). 

Whore a widow gets maintenance from the surviving members of the joint family 
to which her husband belonged, she is not assessable to income-tax even though there is 
a single surviving coparcener (f) : Commissioner of Income-tax v. Laxminarayan (1936) 
b9 Bom. 918, 37 Bom. L. H. 892, 159 T. 424, (’35) A.B. 412. Where in a joint family 
consisting of females only the amount payable as maintenance to a widow is increased 
by an agreement tlie amount continues to be exempt from paymant of income-tax (u). 


560. Widow residing apart. — (1) A wife cannot leave her 
husband’s lioiise when she chooses and require him to provide 
maintenance for lier elsewhere. But the case of a widow is 
different. A widow is not hound to reside with her husband’s 
family, and slie docs not forfeit her right to maintenance out 
of her husband’s estate by going to reside elsewhere, e.g., in 
her parent's house (v). All that is required of her is that 
she must not h'ave her husband’s house for improper or unchaste 
purposes, and she is entitled to separate maintenance unless 
she is guilty of unchastity or other impro})er practices after 


(m) Raimwatt v. Manjhan (iyO(») 4 ('iil. 7..J. 74. 
(rj) Linqayya v. Kanak-amtm(VJUt) 38 Mad. 153, 
28 I.C. 200, CIO) A.M. 444. 

(o) Dattatraya v. Riikhmabai (1909) 33 Rom. 60, 

1 I.C. 406. 

(p) isrinivaita v. Amrnnni (19.31) 61 Mad. L.J, 

381, 134 1. C. 981, (’31) A.M G68 
{q) Sarojini Devi T. Suhrahmanyam (1945) 
Mad. 61. 

(r) Mt. Sham Dei i\. Mohan Lai kb Lah. 
691, 152 I.C. 606, (’34) A. L. 167. 


(s) Sarasimham v. V enkaiasuhamma (1932) 65 
Mad. 752, 137 I.C. 749, (’32) A.M. 851; 
J.armiiai (Janapalrao v. Radhabhai KrUh- 
naji ( 1 945) Bom. 604. 

{t) Vedathatmi v. The Commissioner of Income 
Tax (1933) 66 Mad. 1, 140 I.C. 17, (’82) 
A.M. 733. 

(«) Commissioner of Income Tax U. P. <Ss C. P. 

V. Sarwan Kumar (1945) All. 609. 

(v) Dattatraya Maruti v. Laxman Jutipva 
(1942) Bom. 684, 203 I.O. 189. (*42) 
A.B. 260. 
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she leaves that residence {w). Wliere the property is so small 
as not to admit of an allotment to her of a separate maintenance, 
the Court may, in the exercise of its discretion, refuse separate 
maintenance to her (x). 

(2) Where the husband by liis will makes it a condition 
that his wife should reside in the family house with his relatives, 
she is not entitled to separate maintenance if she resides else- 
where without just cause (y). Strained relations between herself 
and her husband’s adopted son on account of former litigation 
betw^een them may be a just cause (yl). 


560A. Arrears of maintenance.— A widow wlio has left the 
residence of her deceased husband, not for imchaste purposes, 
is entitled not only to maintenance, but also to arrears of 
maintenance from the date of her leaving her husband’s 
residence, though she does not prove that she has incurred 
debts in maintaining herself and gives no reasons for the change 
of residence ( 2 ). 

It is erroneous in law to fix the date of the widow's suit as the starting point of 
maintenance. The proper date is the date on which she left her husband's residence. If after 
the husband’s death the widow has remained in his house and has accepted maintenajice 
in fact and in kind, she is not entitled to arrears from the date of her husband's death 
except perhaps in an extreme case where she is kept under circumstances of extreme 
penury and oppression. Such a case, however, must be treated as most exceptional 
and would require unimpeachable proof. The Judicial Committee is extremely reluctant 
to interfere with the amount of a decree for maintenance unless there has been some 
miscarriage in the way the amount has been arrived at (a). Courts have got large discre- 
tion in awarding arrears (b) and may take into consideration the fact that a sudden 
demand for a large sum by way of arrears would be inequitable and embarrassing (c). 
In this case the High Court awarded arrears for 25 months against 12 years claim. The 
Court may for sufficient reasons refuse to award any arrears, or it may award arrears 
at a rate lower than that fixed for her future maintenance {d). Arrears at an enhanced 
rate should be allowed only from the date of the suit for enhancement (e). 

Where a widow was entitled under an agreement to maintenance at a certain rate 
to be paid on a particular date in each year and she dies some time before the time fixed 
for payment, her heir is entitled to recover the proportionate amount of maintenance 
due after the last payment till her death, for the right accrues from day to day (/). 


{iv) Haja Pirlhee Sinijh v. liajkooer (1873) 12 
Bong. L.R. 238, 247 LA, Sup. Vol. 203 ; 
Narayanrao v, Rarmbai (1879) 3 Bora. 
415, 421, 6 I, A. 114, 119; Ekradethwari 
V. Homeshwar (1929) 50 I. A. 182, 8 Pat. 
840, 116 I.C. 409, ('29) A.PC. 128 ; 

Kaslurbai v. Shivajiram (1879) 3 Bom. 
372 ; Gokibai v. Lakhmidas (1890) 14 Bom. 
490; Si ’detsurv v, Janardan (1902) 29 
Cal. 657. 

(x) Godavaribai v. Sagmabai{l%^9>) 22 Bora. 62 ; 

(1879) 3 Bom. 372, supra; Ramchandra 
V. Sagunabai (1880) 4 Bom. 261. 

(y) Muiji V. Bai Ujam (1889) 13 Bom. 218 ; 

Oirianna v. Homma (1891) 15 Bom. 236 ; 
Tinrouri v. Krishna (1893) 20 Cal. 15, 
(1929) 66 I. A. 182, 8 Pat. 840, 116 I.C. 
409, (*29) A.PC. 128, supra. 

{yl) Jamuna Kwocn v. Arjun Singh (1940) All. 
739, 143 I.C. 27, (’41) A. A. 43. 


(z) (1929) 56 LA. 182, 8 Pat. 840, 116 I. C. 409, 
(’29) A.PC. 128, supra. 

(a) Ekradeshwari v. Homeshwar (1929) 66 I. A. 
182, 8 Pat. 840, 116 I.C. 409, (’29) A.PC. 
128. 

(5) Qurshiddappa v. Parwateunoa (1937) Bom. 
113, 38 Bom. L. E. 1293, 167 I. C. 078, 
(’37) A. B. 135. 

(e) Dattatraya Maruthi v. Laxman Jutippa (1042) 
Bom. 584, 203 I.C. 189, (’42) A.B. 260. 
((/) Rathubans y. Bhagpant {1899) 21 All. 18; 
Karbasappa v. Kallava (1919) 43 Bom. 00, 
47 I. C. 623, (’18) A. B. 122 ; Shridhar 
Bhagwanji Teli v. Mst. SUabai (1638) 
Nag. 289, (’38) A. N. 198 ; Gurushiddappa 
V. Parwatewwa (1937) Bom. 113, 88 Bom, 
L.E. 1293, 167 I.C. 973, (’37) A.B. 185. 

(e) Veerayya v. CheUamma (1939) Mad. 234. 

(/) Rangappayya v. Shiva (1934) 57 Mad. 280, 
145 I.C. 961, (’83) A.M. 609. 


St. 

560.S60A 
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S.561 561. Unchastity of widow.— (■^) The right of a widow 

to inai]itonai)co is ronditional upon her leading a life ot chastity. 
If she l)e( OTn<is uneliastc the burden ot proving which is on the 
opposite })art 7 (//) the right is forfeited (A), even if it has 
been seeiired by a decree (i) or by agreement (j). But 
if slie returns to a moral life, she is entitled to bare ’’ or 
wliat is also calh^d starving ’’ maintenance, that is, to food 
and raiment just sufficient to support her life (k) [ss. 96 and 
556 ]. 


(2) A cliarge of uncliastity as disentitling a widow to 
juaintenance must l)e S])eeifically raised in the pleadings ( 1 ). 

J*rovif<ion for nKtiiitrmtnce unikr an lujrtamcnl,- It often hapjions that a dispute 
arises betwc'en tlie widow and her husband’s relations as to the amount of maintenance, 
and the amoinit is lixed amicably by an agreement between the parties. In such a 
case, if the liusbatid’s relations fail to pay the amount fixed by the agreement, and 
she sues tlu'iii for maintenanoo under the agreement, she is not entitled to maintenance 
of any sort if subse(nieiit uueha.stity is proved (wi). But if the unchastity does not con- 
tinue up to the date of the suit, and .she has reformed her ways before the suit and reverted 
to a chaste life, she is entitled to bare maintenance (n). These ca.se8 must be distinguished 
from the case where the widow claims her husband'.s property as being his self-acquired 
property, and the dispute is settled by an agreement between the parties whereby her 
husband’s relations agree to pay her a fixed sum of money monthly or annually in 
consideration of her releasing her claim to the property. In such a ease, if the relations 
fail to pay the agreed amount, and the widow sues them for arrears due to her under 
the agreement, she is entitled to a decree for the full amount notwithstanding her subse- 
quent unchastity (o). 

Provision for maintenance under a will , — Where maintenance is given by a will, 
it is not forh'ited by unchastity unless it is expressly provided that it should be so 
forfeited (p). 


Provision for maintenance umhr a decree. — A decree obtained by a Hindu widow 
declaring her right to maintenance is liable to be sot aside or suspended in its operation 
on proof of subsetiuent unchastity given by her husband’s relatives cither in a suit brought 
by them expressly for the purpose of setting aside the decree, or in answer to the widow’s 


((/) Lakf^hmichand v. Anandi (1035) (>2 l.A. 250, : 
59 All. 072, 37 lUnn. L. It. 849, 157 I.C. 
819, (’35) A. VC. 180. | 

(A) rnthec Singh v, Ji’fij Kooer (1873) 12 Beii"- i 
L.ll. 238, 247 l.A. Sup. Vol. 203 , .Voni ' 
ram v. Kei i 1880) 5 Cal. 770, 783, ' 

0 I,.V. 115 ; Vain v. dauga (I.SS.J) 7 Boin- | 
84 ; lUmanalh v. />(O(jni?/»(>ni(1890) 17 (’al. i 
674 ; Vishnu v. Mammnma (1885) 9 Bom. i 

108. I 

I?) (1885) 9 Bnm. 108, hupia : IhtuUa Kuari v. 

Mt'ijliu (1893) 1,5 A!!. 3.82; Uanmihangn 
V. kundan (1902) 20 Bom. 707. j 

(J) yagamma v, Virabhadra (1894) 17 Mad. 392. i 
(/.) yJoMfonma V. 7’nnit/intt5/iut(1877) 1 Bom. 559 ; ' 
Sathgabhama v. Kesamrharga (1916) 39 | 
Mad. 058, 29 I.C. 397. (’16) A.M. 464; 1 
Bhikiibai v. llanba (1925) 49 Bom. 459, I 
94 I.C. 005, (’25) A B 153 , Ham Kumar ' 


Dabr V. lihagu'ania, (1934) 50 All. 392. 
148 I.C. 625, (’34) A. A. 78 where Its. 15 
per month were allowed, the estate 
paying a land re\eiuie ot Rs, 3,500, 

(/) Han Sahon Sidirk v. Ayeshabai (1903) 27 
Bom. 485, 30 l.A. 127. 

( m) Kagamma v. Yirabadhra 17 Mad. 392 ; 
Kisanji v. Lnkshmi (19? ) 33 Bom. L.R, 
510, 135 T.C. 477, {’3 , A.B. 286. See 
al-io Shirlal v. Bai Sankli (1931) 33 
Bora. L.R. 490, 132 I.C. 444, (’31) A.B. 
297. 

in) (1910) 39 Mad. 658, 29 I.C. 397, (’16) A. 
M 464, supra; (1925) 49 Bom. 459, 04 
IC. 665, ('25) A. B. 153, supra. 

(o) Bhupshinyh v. Lachman (1904) 26 All. 321, 

325. 

(p) Pa^ami v. Mahaderi (1910) 34 Bom. 278 

5 T.C. 900. 
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suit to enforce her right {q). If the decree is suspended in its operation, and she returns 
to a life of chastity, the Court may award her bare maintenance (r). 

562. Eight of widow to reside in family house.— A Hindu 
widow is, in the absence of any special circumstances, entitled 
to reside in the family dwelling house in which she lived with 
her husband [see sec. 573 below]. 


St. 

561463 


A Hindu who died in 1888 provided by his will that his elder wife should “ have the 
right of residence for the term of her natural life in the three-storied portion of ” a specified 
house. Her son resided with her in that portion of the house continuously from his 
father’s death. Upon a partition in 1893 that portion of the house was allotted to the 
son subject to his mother’s right of residence. In 1899 the right, title and interest of the 
son was sold in execution, Init the purchaser did not attempt to take possession for over 
twelve years. The son claimed that the right of the purchaser was barred by adverse 
possession. It was held by the Judicial Committee that upon the true construction of 
the will the widow had an exclusive right of residence, not merely a Hindu widow’s right 
of residence and that the son’s possession was merely by her licence, and not adverse to 
the purchaser ( 5 ). 


563. Widow remarrying. — A widow by remarriage forfeits 
her right of maintenance out of the estate of her first husband 
[the Hindu Widows’ Kemarriage Act, 1856, sec. 2]. The High 
Court of Allahabad has held that a widow who is allowed 
to remarry according to the custom of her caste does not by 
remarriage forfeit her right to maintenance out of the estate of 
her first husband {t), and this view has been followed by the 
Chief Court of Oudh (u). The other High Courts have held 
that she does (v). The Allahabad High Court has again 
considered the matter in a Full Bench and lias hold that she 
does not, unless it is proved that the custom also involves 
such forfeiture on such a contingency (iv). 

The whole point is whether the provisions of the Hindu Widows’ Remarriage Act, 
1856, apply to the case of a remarriage where such remarriage is allowed by the custom 
of the caste. If they do, a widow by remarriage forfeits all interest in her husband’s 
property whether it bo (1) by inheritance to her husband, or (2) by way of maintenance 
out of his property. If they do not, she does not forfeit either of those rights. The 
Allahabad High Court holds the latter view. The other High Courts hold the former 
view, and they have accordingly decided that a widow on remarriage forfeits hci. interest 
in the estate inherited by her from her first husband, even though the remarriage is 


(q) Vishnu v. Manjmoui (1885) 9 Bom. 108; 

Daulta Kuari v. Meghu (1893) 15 All. 382, 
supra. 

(r) Uonamma v. Timanriabhat (1877) 1 Bom. 

559, as explainoflin Bhikha Bai v. Jlariba 
(1925) 49 Bom. 459, mpni. 

(s) Annada Prashad v. Ambi:a Prashad (1926) 

53 I.A. 201, 53 Cal. 918, 97 I.C. 761, (’26) 
A.PC. 96. 

(0 Oajadhar v. KaunsUla (1909) 31 All, 161 ; 
Mulla V. Partab (1910) 32 All. 489. 6 I.C. 
116 : Mangat v. Bharto (1927) 49 All. 203, 
100 T.C. 731, (’27) A. A. 523. 


(m) Ram Lai Musnmmal (1928) 3 Luck. 
610, 109 I.C. 791, f’28) A.O. 338 ; Gajadhar 
V. Musammat, Bukhdei (1930) 5 Luck, 
689, 121 I.C. 899, (’31) A.O. 107. 

(D) VUhu V. Govinda (1898) 22 Bora. 321 [F.B.] ; 
Rasul v. Ram Surun (ISO.''-) 22 Cal. 589; 
Murugayi v. Viramakali (1877) 1 Mad. 
226; Sum') v. Attar (1922) 1 Pat. 706, 
67 I.C. 550, (’22) A.P. 378 ; Sanlala v. 
Badaswari {\m) 50 Cal. 727, 75 T.C. 11, 
(’24) A.C.98. 

(w) Bola Umar v. Kamilla ,1933) 55 AH. 24, 
140 I. C. 631,(’32) A.A.617. 
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Ss. allowed by the custom of the caste. No case has arisen in those Courts as to the right 

563,564 of such a widow to maintenance out of the property of her first husband ; but it is clear 

that if such a case did arise, the right would be negatived. See notes to sec. 43, under 
the head “ Widow.” 


564. Widowed daughter-in-law. — (i) Where there is no 
property left by tlio husband, or where the property in which 
he was a coparcener at the time of his death is not sufficient 
for the maintenance of the widow, the question arises whether 
she has a legal claim for maintenance either against her own 
relations or against her husband’s relations. It has been 
held that she lias no such claim either against her hither or 
against his estate in the hands of his heirs [s. 546]. Nor has she 
any claim to maintenance against her Inisband’s relations (x). 

Even her fatlier-in-law is not under a legal obligation to 
maintain her (y). But if he has got separate property of 
his own, he is under a 7noral obligation to maintain her out of 
such property. On the death, however, of the father-in-law, 
his son, widow, or other lieir inheriting his property, comes 
imder a legal o])ligation to carry out this moral obligation, 
and to maintain her out of such property. In other words, 
on the death of the father-in-law, the moral obligation on 
him to maintain his daughter-in-law ripens into a legal 
obligation on his heirs inheriting his estate in accordance 
with the principle stated in section 544 above ( 2 ). But this is 
subject, according to tlie Bombay High Court, to the condition 
that her husband was living at the time of his death in union 
with liis father {a). 


In a case in which the father-in-law had disposed of his 
property by will, it was held by the High Court of Bombay, 
that the daughter-in-law was not entitled to maintenance out 
of the property in the liaiids of the devisee (b). This decision has 
been followed by the Madras High Court (c) but recently the 
Calcutta High Court lias held the other way (d). 


ix) Qangabax v. Sitaram (1870) 1 All. 170 ; Sari- 
tribal v. Laxmibai (1878) 2 Bom. 673 [hua^ 
band’s paternal unde] ; Apaji v. Gangabai 
(1878) 2 Bom, C82 Ihuaband’s brother] ; 
Bai Daya v, Katha (1885) 9 Bom. 279 
[8tep-Bon]. 

iv) Kala V. Kashibai (1883) 7 Bom. 127 ; 
Meenakshi v. Banui Aivar (1914) 37 Mad 
396, 18I.C. 34, (’14) A.M.587. ' , 

(r) Joniiv. jVandram (1889) 11 All, 194fFB]; j 
Siddetsury v. Janardan (1902) 29 Cal. ' 
657; Kamini v. Chandra (1890) 17 Cal. 
373; Yamunabai v. Manubai (1899) 23 
bom. 608; Adhibtti v. Cvrsandas (1887) 


11 Bom. 199, 207; Ammakannu v. Appu 
(1888) 11 Mad. 91 ; Jai Nand v. Musam' 
mat Varan (1929) 4 Luck, 491, 118 I.C. 
410, (’20) A.O. 261 [F.B.l ; Rangammal v. 
Echhammal (1899) 22 Mad. 305. 

(a) Yamunabai v. Manubai (1899) 23 Bom. 608. 

(b) Bai Varvati v. Tarwadi (1901) 26 Bom. 268. 

(c) Sankaramurthy v. Subbamma (1989) Mad. 

Fbool Coomari Dasi v. Debondra Nalh Seal 
(1942) 1 Cal. 202, 202 I.O. 80, (’42) A.C. 
474. ’ ' 
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(2) The daughter-in-law does not lose her right of main- St. 
tenance out of the estate of her father-in-law by declining to 564*-K6 
reside in her father-in-law’s house (e). 

Illustration. 

A dies leaving a widow B, but without leaving any property. B has no legal claim 
for maintenance against her father-in-law. But if the father-in-law dies leaving separate 
property, B is entitled to maintenance out of such property from his In iis who may be 
JS’s brother-in-law, or her mother-in-law or sister in-law. According to the Bombay 
decisions B is not entitled to maintenance out of the estate of her father-in-law unless 
her husband (A) was living in union with his father at the time of his death (/). 

565. Loss of caste.— 'Excommunication from caste dees 
not deprive a Hindu wife of her right of maintenance (g). 


III.-AMOUNT OF MAINTENANCE. 

566. Amount of maintenance payable to a widow— (i) The 
maintenance to be awarded to a widow should be such an 
amount as will enable her to live consistently with her position 
as a widow, with the same degree of comfort and reasonable 
luxury as she had in her husband’s house {h), unless there are 
circumstances which affect, one way or the other, her mode 
of living there. In other words, in determining the amount 
of maintenance the Court should have regard to the following 
circumstances (i) 


(1) the value of the estate, taking the debts for which it 
is liable also into consideration {j ) ; 

(2) the position and status of the deceased husband 
and of the widow ; 

(3) the reasonable wants of the widow including not 
only the ordinary expenses of living, but what she 
might reasonably expend for religious and other 
duties incident to her station in life {%). 

(4) The past relations between her and her husband (1). 


(e) Siddessury v. Janardan (1902) 29 Cal. 557. 
(/) Yamunabai v. Manubai (1899) 23 Bom. 608. 
(p) Queen v. Marimuttu (1882) 4 Mad. 243. Sea 
Act. 21 of 1850. 

{h) Rajanikanta Pal v. Sajanieundaree Dasee 
(1934) 61 Cai. 221, 61 I.A. 29, 147 I.C. 
438, ('34) A.PC. 29. 

(<) Ektadeshwari v. Homeshwar (1929) 56 I.A. 
182, 8 Pat. 840, 116 I.C. 409, (’29) A.PC. 
128. 

(j) Shridhar Bhagwanji Teli v. Met. Sitabai 


(19381 Nag. 289. (*381 A. N. 198. 

(I-) Nitto Kissoree v. Jogendro Nauth{l&7S) 6 I.A. 
65 ; Baitni v. Rup Singh {ISW) 12 All. 658; 
Devi Reread v. Gmwanti (1895) 22 Cal. 410; 
Dalel Kunwar v. Amitia 0903) 26 All. 266; 
Sundarji v. Dahibai (1905) 29 Bom. 316; 
Lola Maheshwari Prasac. v. Met. Sahdei 
Kunwar (1938) luck. J8, 165 I. C. 227. 
(’37) A. 0. 16. 

(1) Puruihothamdae Uarjivendae v, Rai Ruk^ 
rnani (1938) Bom. 1, 39 Bom. L. R. 458 
170I.C.897, (’87)A. B. 868. 



HINDU LAW. 


()20 


S. 566 (2) Li cakiiktiiig tlic amount of maintenance, the 

widow's sfridhmia must be taken into account unless it is of an 
un]>roducti\ e chara.ctev. such as clothes and jewels (m). But 
if the oninnKeits are of gnnit v^alue and are likely to be con- 
v(;rt(‘d into money, tliat fact may be considered (n). But a 
\'(diintary ])aym<ait ])y a brother to which she lias no claim 
and which may ho stopped at any moment ought not to be 
taken i]ito account (o), nor her earnings by lier own personal 
ex<*.rtions (p). Hiere is a (*onllict of opinion wliether a widow 
is (entitled to nianitena,ne(‘, out of th(i property of the joint 
family to which her husba.nd belonged, when the income 
from lK‘r sfridhana, is suhicient for her maintenince [see notes 
to s. ory.ij. 

('^) T1h‘< widow of a. (h‘.c(‘as(Hl ('oparcener is not entitled to 

inai)itenanc<‘. in <‘,xe(‘.ss of tli<‘. annual incouK^. of the share to 
which Iku* husband would ha,v<‘« l)een entitled on partition, if 
living {q). AVlunn the (‘.state is lieavily hidebted even one-fifth 
or one-sixth of the luisliand's income may be an adequate 
niahit(‘nane(‘. (/•). 


{Jr) A widow, who has once received a suflicient allotment 
for her mahite.nan(*(‘., but has dissipated it, is not entitled to 
further niainti‘, nance (.s). 

ira/f/ii and exujinines. — “ Jly tlio (‘oiunioti law the right to inainteiianco is one 
acci*uing from tioK* to time aeeorJing to the wants and exigencies of the widow ” {t). 

\'aluc (if Ihv The amount of tlu‘ jiroperty, doubtless, is an element in deter- 

mining tlie sutheieney of maintenance, but it cannot lie regarded as the criterion” (w). 

i\uidm't of widoiv - The conduct of the claimant to maintenance may also bo taken 
into consideration {v). 


Futieial if ihc iciduiv .- — The funeral expenses of a widow are payable out of 

the estate of her husband. Her .slridhana cannot be charged with such expenses (w). 


(Ill) f'ilnl) Diiycc v, Doiiruu l'vr\hul (1S7-) 4 i 
M.W.I*. 03; Siu itulun v. J^aa mihui (1H7S) 

3 lUMii. f>73, 581, (jlokibai Lak/imidas \ 
{18<)U) 14 ]k>in. 490. 

(n) Giirushiddapini v. rarwntiiiciva (1937) Eem. 

113, 38 Beiiu L. It. 1393, 107 !.('. 973, 
(’37) A, 11. 135. 

(o) Bahima Saranruthi Kner v. Bahiiriii Shcora- 

tnn Run (1933) 13 Tat. 809. 149 T.C. 
738, (’34) A. r. 99. 

(/)) Jai Bam v. Shir 2)eii(1938) Lah. 352, 
(’38) A.L. 344 ; Bai Jaya v. Ganpalram 
Kalidas (1941) Eoin. 483, 196 I.C. 607, 
(’41) A. 14. 305. 43 Eom. L. ]t. 618. 

(q) Madhairav v. G angabai (IS78) 2 Horn. 639; 
Adhibai V. Cursandas (1887) 11 Bom. 199, • 


309; dayanti v. Abmielu (1904) 37 lyiad. 
45 48. 

(r) Snimli Sahitn Thakximui v. J\ln. F. .1 . Sat i 
(1933) 13 Eat. 359, 145 I.C. 1, (’33) A.P. 
300. 

(.'?) Saiilribai v. Laxiniibai (1878) 2 Born. 573, 
.583. 

(0 Surayanrao v. Bavmbai (1879) 3 Bom. 41.''', 
G l.A. 114, 118; Banrjubai v. Subaji 
(1913) 30 Bom. 383, 14 I.C. 821. 

(») Tagore v. Tagore (1872) 9 Bong. L.R. 377, 
413 l.A. Sup. Vol. 47, 82. 

(r) Tai/orc v. Tatjore (1872) 9 Beiig. L. R. 377, 
413 l.A. Sup. Vol. 47, 82 ; Surampalli v. 
Surampalli {mS) 31 Mad. 338, 341. 

(u) Batrnchand v. Javerchand (1898) 22 Bom. 
818. 
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Maijitenance, of wife forsaken by her husband . — Where a husband forsakes his wife 
without any justifying cause, she is entitled to one- third of the husband's property for 
her maintenance. It has been so held by the High Court of Bombay on the strength 
of a text of Yajnavalkya (.*■). 


567. Amount of maintenance for other females. -The 
principles upon which maintenance is allowed to a widow are 
to be applied mufatis mutandis in determining the amount of 
maintenance to be awarded to other females ; that is to say, 
the Court must have regard to tlie value of the property, and it 
must take into consideration the independent means of support, 
if any, of tlie person claiming tlie maintenance {ij). 


568. Amount may be increased or decreased —The 
amount of maintenance, whether it is fixed by a decree or 
by agreement, is liable to be increased or diminished, whenever 
tliere is such a change of circumstances as would justify a change 
in the rate [z]. Thus the rate of maintenance may be enhanced, 
if the income of the estate has materially increased or there 
has been a material increase in tlie cost of living (a) provided 
this was not anticipated and allowed for at the time of the 
decree (6). Similarly, the rate may be reduced, if the income 
of the estate lias diminished (c), unless the diminution has been 
■caused by the default or negligence of the person liable for 
maintenance (d). But the rate of maintenance need not vary 
with every fluctuation in the income (c). An agreement by a 
widow to receive a fixed maintenance per annum and ?iot to 
claim any increase in future even in case of change of circum- 
stances is binding upon her (/). 


Procedure.— A separate suit must bo brought to vary the rate of maintenance fixed by 
a decree, unless the decree contains a clause enabling the parties to apply for a modifica- 
tion of its terms, in wliich case an application may be made to alter the rate in execution 
proceedings (gi). 


It may be asked wliy it is that the rate of maintenance, though fixed by agreerrientf 
may be varied by the Court in a suit brought for that purpose. The answer is that the 


(x) Ramabai v. Trimbak ( 1872) 9 Bom. 11. C. 283, 

Mavnkha. chap. 20, para 1. 

(y) Mahnh v, Jhrgpal (1809) 21 All. 232, 234 ; 

Tagore v. Tagore {1^12) 9 Beng. L.ll. 377, 
413 I.A. Sup. Vol. 47, 82. 

( 2 ) Sidlingapa v. Sidava (1878) 2 Bom. 624, 630 ; 
Rajender v. Putto (1879) 6 Cal. L. R. 18 ; 
Thakur Seo Mangal Singh v. Thakuratn 
Bodhi Kuar(im) 11 Luck. 607, 159 I.C. 
356, (’30) A.O. 60. 

(a) Bangaru v. Vijayamachi (1899) 22 Mad. 175. 
U) Veerayya v. SheUamma (1939) Mad. 234. 
ic) Trimbak v. Bhagu Bai (1941) Nag. 437, 185 
I.C. 580, (’39) A. N. 249. 


{d) Gopikabai v. Dnttatraya (1900) 24 Bom. .''86 ; 
Vijaya v. Sripathi (1885) 8 Mad. 94 ; RiP 'i 
Bax V. Ganda Rai (1878) 1 All. 594. 

(e) Lata Maheswari Prasad v. Mst. Sahdei 
Kunwar (1938) 13 Luck. 13, 165 I.C, 227, 
(’37) A. 0. 16. 

(/) Mohtishvara v. Durgnmba (1924) 47 Mad. 
308, 78 I.C. 831, (’24) A. M. 687 ; Puru- 
shotlamdas Ilarjirandas v. Bai Rukrrw,ni 
(1938) Bom. 1, 39 Bom. L. R. 458, 170 
I.C. 897, (’37) A. B. 3.58 
{g) Maharana Shri Ranmalsangji v. Kundan 
A’MMwr (1902) 26 Bom. 707 (1878) 1 AU. 
504. 


Ss. 

566.568 
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568,569 


right to mointonanco docs not rest on contract, but on the provisions of the Hindu laiv 
which expressly govern the rights and duties of the different members of a Hmdn 
family {h). 


IV.— TRANSFER OF FAMILY PROPERTY AND ITS EFFECT 
ON THE RIGHT OF MAINTENANCE. 


569. Maintenance not a charge.— The claim, even of a 
widow, for maintenance is not a charge upon the estate of 
lier deceased hushhnd, wliether joint or separate [s. 559], until 
it is fixed and charged upon the estate. This may be done by a 
decree of a (Jourt, or by an agreement between the widow and 
the holder of the estate, or by the will by which the property 
was bequeathed. Tlierefore, the widow’s right is liable to be 
defeated by a transfer of the husband’s property to a bona fide 
purchaser for value without notice of the widow s claim for 
maintenance. It is also liable to be defeated by a transfer to a 
purcliasei* for value even with notice of the claim, unless the 
transfer was made with the intention of defeating the widow s 
right and the purchaser had yiotice of such intention, ^ In fact, 
a widow’s right to receive maintenance is one of an indefinite 
character wliich, unless made a charge upon the property, 
is enforceable only like any other liability in respect of which no 
charge exists (i). But wliere maintenance has been made a 
charge upon the property, and the property is subsequently sold, 
the purchaser must hold it subject to the charge ( j). No 
(luestion, however, of bona fides can arise where a transfer is 
made for payment of debts as stated in sec. 570. 


llhistration. 


A and Ids brother li are members of a joint Mitakshara family. A dies leaving, 
a widow C. After A’s death, B sells the joint family property to D. It is proved that 
B sold the property with the intention of defeating C'b right of maintenance. It is also 
proved that D had notice of 6'’8 claim for jiiaintenanco, but that he had no notice of the 
fact that B Intended to defeat C's right, and that he bought in the rational and honest 
belief that the sale was one which could be effected without any furtherance of wrong. 
The sale is valid against C, and D acquires a title free from C'b claim. But C'b claim will 
still subsist in full force as against B, the recipient of the purchase-money : Lakshman 
V. Saiyabhamabai (1877) 2 Bom. 494, at p. 524. 


(/i) Sidlinyapa v. Hxdaia (187») i Jium. (524 ; 
Lala Maheahieari Prasad v. Mst. Sahdei 
Kunwar (1938) 13 Luck. 13, 165 I.C. 227, 
(•37) A.O. 16. 

(♦) Lakthman v. Satyabhamabai (1877) 2 Bom. 
494 ; Bharatpur State v. Gopal (1902) 24 
All. 160, 163 ; Bam Kvnvar v. Bam Bai 
(1900) 22 All. 326 ; Bamanadan v. Ban- 
yawmal (1889) 12 Mad. 260, 272, Jayanti v. 
Alamtlu (1904) 27 Mad. 4.5, 40 ; Soora Koer 


V. Buksh (1885) 11 (.'al. 102 [mere' 
notice immaterial] ; Prosonno v. Barbosa 
(1866) 6 W. R, 253 (charge created ly will] ; 
Sorolah v. Bhoobttn (1888) 15 Cal. 292, 307 ; 
Sri Beharilalji v. Bai Bajbai (1899) 23. 
Bom. 342 ; Bhagat Bam v. Mst. Sahib Devi 
(1922) 3 Lab. 55, 67 I.C. 848, ('22) A. 
L. 273 {transfer not bona fide]. 

(j) Kuloua Prosad v. J ageshar (IQOO) 27 Cal. 104; 
Prosonno v. Barbosa (1866) 6 W.R. 263. 
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The Transfer of Property Act, 1882, see. 39. — A widow’s right of maintenance not Ss# 
being a charge, it is but equitable that it should not be enforced against a transferee for ggg cyQ 
value unless the transfer was made in fraud of the right of maintenance. A transferee * 
for value may be a purchaser, or he may be a mortgagee. The provisions of sec. 39 of the 
Transfer of Property Act, 1882, arc to the same effect {k). That section is as follows 

“ Where a third person has a right to receive maintenance or a provision for advance- 
ment or marriage from the profits of immoveable property, and such property is trans- 
ferred, the right may bo enforced against the transferee if ho has notice thereof or if the 
transfer is gratuitous ; but not against a transferee for consideration and without notice 
of the right, nor against such property in his hands.” 

Decree ; death of judgment debtor. — A decree for maintenance obtained against a 
member of an undivided family can be executed, after his death, against joint property 
in the hands of other members, if the decree created a charge against the joint family 
property (/) ; even when there is no charge, it may bo executed against the son of the 
judgment debtor (m) to the extent of the ancestral property in his hands whether such 
maintenance was due at the time of the death of the deceased judgment debtor or became 
due since. 

Where in execution of a decree creating a charge, the decree-holder herself purchases 
the charged property subject to her claim to future maintenance, it has been held that the 
judgment debtor’s personal liability for future claims is not extinguished (a). 

Possession of property by widow for her maintenance. — It has been held that where 
a widow is in possession of specific property for the purpose of her maintenance, a pur- 
chaser buying with notice of her claim is not entitled to possession of the property without 
first securing proper maintenance for her (o). It is the settled practice of the High Court 
of Bombay not to allow even an heir to recover family property from a widow in possession 
without first securing a proper maintenance for her {p). In such a case the property may 
be sold subject to her rights {q). 

Charge may be created by a will. — A may bequeath his property to B subject to a 
charge for the maintenance of his widow out of the property (r). 

Alienation made in husband's lifetime. — A Hindu widow is debarred from impeach- 
ing alienations of joint family property made in her husband's lifetime. The reason is 
that when her right of maintenance comes into existence (that is to say on her husband’s 
death) she takes that right in the property as it stands at the time of her husband’s 
death (s). 


570. Transfer for payment of debts.— Debts contracted 
by a Hindu take precedence over the right of maintenance 
of his wife, or infant child (t), or his widow after his death (^^). 
The same is true of debts contracted by the manager of the joint 
family of which the husband was a member, provided, the 


ik) See Sri Beharilalji v. Bai Bajbai (1899) 23 
Bom. 342 ; Ram Kunwar v. Ram Dai 
(1900) 22 All, 326; Somamndaram v. 
Unnamalai (1920) 43 Mad. 800, 802, .'iO 
I.C. 398, (’20) A.M. 722. 

(i) Subbanna v. Subbanna (1907) 30 Mad. 324 ; 
Minakshi v. Chinnappa (1901) 24 Mad. 
689. 

<7n) Mt. Munnibifji v. Radhay Shiam (1945) 
L'lok. 641 ; Muttia v, Virammal (1887) 10 
Mad. 283 ; Bhagirathi v. Anantha (1894) 17 
Mad. 268. 

(n) Sanyasirao v. Suryanarayanamma (1937) 

Mad. 324, 165 T.C. 647, (’36) A.M. 964. 

(o) Rachawa v. SAivayoga^a (1894) 18 Bom. 679 ; 

Imam v. Balamma (1889) 12 Mad. 334. 
ip) Yellamv. Bhimangavda (1894) 18 Bom. 452. 


tg) Ram Kumar v. Amar Nath (1932) 5* All. 

472, 138 I.C. 363, (’82) A.A.Sdl. 

(r) Proionno v. Barbosa (1866) 6 W.B. 253. See 
aho (1899) 23 Bora. 342, supra, 
is) Ramzan v. Ram Daiya (1918) 40 All. 96, 42 
I.C. 944, (’18) A.A. 408. 

(t) Surider Singh v. Ram Nath (1926) 7 Lah. 12, 
93 I.C. 1013, (’26) A.L. 167; Jawahir 
Singh v. Parduman Singh (1933) 14 Lab. 
399, 141 I.C. 424, (’33) A.L. 116. 

(ii) Adhiranee v. Shona Males (ISIQ) 1 Cal. 865 ; 
Jayanti v. Alamelu (1904) 27 Mad. 45; 
Gur Dayal v. KaiintUa (1883) 6 All. 367 ; 
Nalcliiarammal v. Qopalkriskna (1878) 
2 Mad. 126 ; Jamiat Rai v. Mt. Malan 
(1932) 13 Lah. 41, 183 I.C. 62, (’81) 
A. L. 718. 
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, , • I fi.r flic bcnef't of tlie family (v). Similarly 

a joint family trading business take pre- 
cedence over the widow's l ight to nuimtenance and residence (w). 
Tliorcforo, if property b(^lonoing to the husband oi to the 
joint family is sold in liquidation of such debts, the sale is 
])indinf^ on the widow, and she has no right of maintenance 
against tlie purchaser or against the property sold to him, even 
if the purchaser laid notice of her claim for maintenance (x). 
But where maintenance has been made a charge upon the 
property, it takes precedence over the right of a subsequent 
purchaser of the same property in execution of a money-decree, 
though the decree was in respect of debts binding on the 
family (y). If the deen'e of a creditor against the members 
of a joint fainily based on a family debt is to be binding on a 
widow in the family entitled to maintenance, it is not necessary 
that she should b{‘. mad<^ a ])arty to the suit so long as the family 
is joint. But if a partition is effected before the suit or during 
che pendency of the suit in which a separate share is allotted 
to her in lieu of her mainteuauc(‘ she ought to be made a party 
to such a suit (z). 


Illustrations. 


(ii) A aiul his brother B aro memhers of a joint Mitakshara family. A dies leaving 
a widow. After A’s death B .sells tlie property in order to satisfy debts binding on the 
famil 5 ^ B's wddow has no claim for maintenance either against the purchaser or against 
the property : Lakshman v. SniifabJuimabai (1877) 2 Bom. 494. 

(b) A die.s leaving a widow B. After n’.s death, C, a creditor of .4, obtains a decree 
against B as U’s legal rejiresentatiNe, and .'<elLs the family house in execution of the decrco. 
B has no claim for maintenance either agaiiust the purchaser or against the property : 
Jayanti v. Alamelii (1904) 27 IMad. 45. 

(c) A and his sons B, C and D, are members of a joint family. A dies leaving 
a widow. After A's death, B, as the manager of the family, sells the family house in order 
to pay debts binding on the family, vl’s widow has no claim for maintenance either 
against the purchas(‘r or against the property: Ramanadan v. Rangammal (1889) 
12 Mad. 200. 

(d) A sells certain property belonging to him for the payment of his debts. Neither 
.4’8 wife nor his children liave any claim for maintenance agaimst the purchaser or the 
property ; Qur Dayal v. Kannsila (1883) 5 All. 307. 


(») Lakshman v. i^ntyabhamu' ai (1877) 2 Jbmi. 
4114 ; ItuiMnadan v. hamjamiml (lySlO 12 
Mftd. 200; Johurra Hretgoval (1870) 
1 Cal. 470. 

(u') Mt. Champa v. Official licrciver, Karachi 
(1034) 15 Lab. 9, 144 1C. 030, (’3J) A.I.. 
901. 

(t) (1877) 2 Bom. 494, supra : (1889) 12 Mail. 
200, supra ; Musanmat Tara v. Santi 
(1920) 10 L.Mi. 700, 149 I.C. 707, 


(’30) A.L. 117. 

(y) Somasvndaram v. Unnamalai ( 1 920) 43 Mad . 
800, 59 I.C. 398. The dicta to the con- 
trary in Sham Lai v. Banna (1882) 4 All. 
290, 300, and Gur Dayal v. Kaumila (1883) 
5 All. 307, are not supported by any text 
of Hindu law or by any decided case. 

{z) Mt. Prabhaiuti Kuer v, Kam Saran Lai 
(1934) 13Pat. 785, 152 I.C.691. (’34) A.P. 
538. 
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571. Right of maintenance against donees and devisees.— A S 
Hindu cannot dispose of his entire property by gift or by will, 571 
so as to defeat the right of his widow to maintenance. If he 
does so, the donee or devisee must hold the property subject 

to the widow’s right of maintenance, and the widow may 
enforce her right against it (a). 

572. Transfer of property pending suit for maintenance. li 
during the pendency of a suit instituted by a wid(nv to estaldisli 
a cliarge on specific immoveable propeity for licr mainten- 
ance, the property is transferred by any other party to the 
suit, and a decree is subsequently passed creating a charge 
on the property for the widow’s maintenance, the transferee 
mast hold the property subject to such charge, unless tlie 
transfer be effected lor the purpose of paying off a debt which 
has priority over the widow’s claim for maintenance (b). The 
same rule applies where the widow is a party to the suit and 
she has by her written statement claimed a charge on the 
property (c). 

Tlie rulo laid down in this section is an application of the doctrine of lis pendens 
as enunciated in the Transfer of Property Act, 1882, s. 52. The rule does not a-pply 
where a widow claims maintenance without asking at the same time that it should be 
made a charge on the property (d). 

V.-TRANSFER OF FAMILY DWELLING-HOUSE AND ITS 
EFFECT ON THE RIGHT OF RESIDENCE. 

573. Widow of undivided coparcener.- Where an undivided 
family consists of two or more males related as father and son or 
otherwise, and one of th.em dies leaving a widow, she is entitled 
to reside in the family dwelling-house in which she lived with 
her husband (c). If " the house is sold by the surviving 
coparcener or coparceners ivithout necessity^ the sale does not 
affect her right, and the purchaser cannot evict her (/), at all 
events until another suitable residence is found for her [g). If 
the purchaser buys the house with full knowledge that the 
widow is residing and is being maintained in it, the purchaser is 
not entitled to oust her even though there may be other property 

(a) liecha v. Mothina (1901) 23 All. 80 ; Joytara {e) Bai Deikore v. Sanmxdhram (1889) 13 Bom. 

V. Bamhari{\BM) 10 Cal. 638 : Narbadubai 101. 

V. Mahadeo (1881) 5 Bom. 99; Jamna v. (/) VenJcatammal v. Andyappa (1883) 6 Mad. 

Machul (1879) 2 All. 315. 130; Gavri v. Cfiandranuini (1876) 1 All. 

(b) Dose Thimmanna v. Krishna (1900) 29 Mad. 202 ; Tahmand v. RuKnina (1881) 3 All. 

.508. 353. 

(c) Jogauha v. Fulkumari (1900) 27 Cal. 77. (g) Manqali v. Dinavath (1809) 4 Beng. L.E. 

id) Manika v. Fllappa (1896) 19 Mad. 271. O.C. 72. 
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Ss. belonging to tlie fainily out of which her maintenance can 
573,574 i3e derived (h). Jhit if the sale is for a family necessity, she 
is liable to be evicted even though the purchaser had notice 
at tlie tim(‘, of purchase that she was in occupation of the 
house {i), Similarly the right of residence caimot prevail 
against the husband s debts (j). 


Illustrations. 

(a) A dies leaving a widow and a son. The son sells the family dwelling-house 
without family necessity. The purchaser is not entitled to evict the widow ; 4 Beng. 
L.R. 0. C. 72 ; 0 Mad. 130 ; 7 Bom. 282. 

(b) A and B, two Hindu brothers, are members of a joint family residing together 
in the family dwelling-house. A dies lejiving a widow IK. After A’s death dispute 
arise between B's wife and IK. B oilers IK a residence in another house on condition 
of IK vacating the part of the family house in her occupation. IK refuses and B sues 
IK to recover from her possession of the portion of the family house in her occupation 
B is not entitled to possession. ]V is entitled to reside in the house : Bai Devkore v. 
Sanmukhiwn (1889) 13 Bom. 101. 

(c) A and bis nephew B are members of a joint family residing together in the family 

dwelling-house. A di('S leaving a widow. After A’s death B sells the family dwelling* 
house without family necessity. The purchaser is not entitled to evict A's widow : 1 

All. 202. 

The widow of a deceased cox)arcener cannot impeach an alienation of the family 
dwelling-houso made in her husband’s lifetime. Thus a daughter-in-law cannot impeach 
an alienation of tho dwelling-house made by her father-in-law in her husband’s lifetime {k). 

574. Unmarried daughters of deceased coparcener.— -Where 
on imdividtHl family consists of two or more males related as 
fatlicr and son or otherwise, and one of them dies leaving 
unmarried daughters, they arc entitled to reside, until their 
marriage, in the family dwelling-house in which they lived 
with their father, and a purchaser of the family house is 
not entitled to evict them unless the sale was for a family 
necessity {1). 


JUustrafions. 


(a) A dies leaving a son, a widow IK, and two unmarried daughters Dl and D2. 
On A’s death, the son enters into possession of the whole property including the family 
dwelling-house. Tho son then sells the house without family necessity. The purchaser 
is not entitled to oust the daughter.s. The daughters are entitled to reside in the house 
until their marriage. 


(h) Dalmkhram v. Lallubhai (1888) 7 Bom. 282. 
(t) liamanandan v. Rangammal (1880) 12 Mad. 
260. 8eo also Johurra v. Sreegopal (1876) 
1 Cal. 470, 475 1 insolvency of managerl: 
Mt. Champa v. Official Keceiier, Karachi 
(1934) 15 Lah. 9, 144 I.C. 636, (*33) A. L. 
901. 


(j) Jamial Rai v, Mt. Malan (1932) 13 Lah. 41, 

133 I.C. 62, (’31) A.L. 361. 

(k) Ramzan v. Ram Daiya (1918) 40 All. 96, 42 

I.C. 944, (’18) A.A. 408. 

{/) Jon/anarayana v. Balambramania (1920) 
43 Mad. 635. 66 I.C. 524, (’20) A.M. 160. 



RIGHT OF RESIDENCE. 


627 


(b) In the case put in ill. (a), the son dies leaving his mother W and his two un- 
married sisters /)! and 1)2. After his death the dwelling-house is sold in execution oi 
a money-decree passed against IF on a personal debt of W, and is purchased by P. P 
is not entitled to oust Dl and D2 : Suryannrayana v. Balasubramania (1920) 43 Mad. 
635, 66 I. C. 524, (’20) A.M. 106. 

575. Wife and unmarried daughters of sole owner. — 

(1) Where a family consists only of a liusband anJ wife tlie 
wife cannot assert her right of residence in the family dwelling- 
house either against the purchaser in executio/i of a decree 
passed against her husband in his rdetime or against his 
estate after his death (m), or even against a purchaser under 
a private sale from her husband without necessity {n), though 
the purchaser had notice at the time of sale that she was 
residing in the house (o). 

(2) The same rule applies to umuarried daughters. They 
too cannot resist the claim for possession of the purchaser 
at a court-auction or under a private sale (p). 


Illustrations. 

(a) N executes a mortgage of the family dwelling-house to M. M obtains a decree 
on the mortgage against N. N then dies leaving a widow. After W’s death the house is 
sold in execution of the decree and purchased by P. P is entitled to the possession of the 
house free from the widow’s right of residence : Manilal v. Bai Tara (1893) 17 Bom. 398 ; 
Jayanti v. Alamelu (1904) 27 Mad. 45. In 17 Bom. 398, the learned judge observed that 
if the mortgage was not beneficial to and binding upon the wife or was in any way in 
fraud of her rights, her right of residence would not be affected by the sale. But these 
observations have been dissented from by Bhashyam Ayyangar, J., in 27 Mad. 45, 
at p, 61, and also by Shah, J., in Gangabai v. Jankibai (1921) 45 Bom. 337, at p. 342, 
69 I. C. 583, (’21) A. B. 380, who agreed with the view taken by Bhashyam Ayyangar, J. 

(b) A sells the family dwelling-house without any family necessity to P. P sues 
A and his wife for possession. A then dies leaving his widow. P is entitled to posses- 
sion free from the widow’s right of residence. 

The reason of the distinction between the rights of the females mentioned in secs. 
673 and 674 on the one hand and those mentioned in sec. 575 on the other is that the 
right which a Hindu wife [s. 675] has of maintenance and residence during her husband’s 
lifetime is a matter of personal obligation arising from the very existence of the relation 
and quite independent of the possession by the husband of any property, ancestral c> 
self-acquired. The same principle applies as between daughters and their father : see 
sec. 542 above. It is different, however, in the case of the widows and daughters of 
deceased coparceners [secs. 573-674], whose right depends on the possession of joint 
property by the surviving coparceners : see sec. 643. 

(m) Manilal v. Bai Tara (1893) 17 Bom, 898; (o) 17 Bom. 398, supra \ 45 Bom. 337, 59 I. 

Jayanii v. Alamtlu (1904) 27 Mad. 45. C. 583, (*21) A. B. 880, mra. 

Ip) See Suryanarayana v. Balasubramania 

(n) Qaniabai v. Jankibai (1921) 45 Bom. 337, 69 (1920) 43 Mad. 636, 66 i.C. 524, (’20) A.M 

I.C. 583, ('21) A.B. 380. 106 and 27 Mad. 46, supra. 


s*. 

574,575 
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VI.— RIGHT OF MAINTENANCE NOT AFFECTED BY WILL. 

Ss. 576. Right of maintenance not affected by will.--A Hindu 

576-579 (‘jninot so (lis|jos<^ of liis property ])y will as to affect the right of 
iiKiiiit(aLam:e to wliicli a person is entitled under the Hindu law. 

Seo ja strictioii Xo. I of Srliedulc HI of the Indian Succession Act, 1925. 

VII.-TRANSFER AND ATTACHMENT OF RIGHT OF MAINTENANCE. 

577. Transfer of right of maintenance.- -A Hindu female 
ciinnot tra,nsf(‘,r her right to future maintenance in wlia-tover 
n'la.nner arising, secured or determined (q). 

Tiiis is s, 0, cl, (dd), of the Tran^^hu’ of ProjKTty Act, 1 882, as amended by the Transfer 
of Vrojx'rty (Amendment) A(‘t l'.»29. 

'riie mainlenaiiet' may Ih‘ li.\ed by agreement or it may be fixed by a decree of (\jurt. 
B(‘fore the amendment there was a conflict of opinion whether if the maintenance was 
fixed by a deerc'e, it (‘ould be transferred by the widow, the High Court of Calcutta holding 
that it could fr), and the High Court of .Madras that it eoukl not (s). The Calcutta 
\ iow is no longer law. 

578. Attachment of right of maintenance.- A right to future 
iuaint(‘.uan(*(t ('aimot be attached in execution of a decree, 
t hough armo’s of maintenance may be so attached (t). 


VIII.-SUIT FOR MAINTENANCE. 

579. Suit for maintenance.-- (/) A widow, who is entitled 
to ma intenaiK'fb may sue for all or adiy of the following reliefs : — 

(1) for a (leeLiration of her right to maintenance ; 

(2) for arrears of maintenance (u) ; 

(:}) for a (hfirge on a specific portion of her husband's 
CvState for her maintenance and residence {v) 

(2) WIhu'c a meinlxM- of an undivided family comprising 
several Inanehes dies, and a suit is brought by his widow for 
mahitenaiKv.. slu^ is entitled to a decree against all the members 
of the joint family, find not oidy against the branch to which 
her husband belonged and to which his share lapsed by 
survivorshij) {w). 


\q) Narbadabai v. Afafiadeo (Ihhl) 5 Bom. g'j, 
103, 104. 

ir) Asad Alt v. lluidar Ah (1011) 3S ChI. 13. j 

0 1. 0.826. ! 

is) lianee Annapumi v. Sivamiuatha (1911) i 

34 Mad. 7, 9, 6 I. C. 439 : 

[t) Code of Civil Procedure. 1908. sec. 60, cl. I 
(n) ; Uaridas v. BarotUi (1900) 27 Cal. 38 ; 1 


Uoynwbuttq v. Koroona (1807) 8 W. R 41 
(a) PiHhee iiingh v. liajkooer (1874) 12 Bene, l’ 
R. 238 I. A. Sup. Vol. 203. 

(r) Mahulakskmamma v. Venkatarainamma 
(1883) 0 Mad. 83. 

(<c) Subharamlu v. Kamalaralhtha Yaramnia 
(1912) 35 Mad. 147, 10 I. C. 347. 
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580. Limitation.- (i) A suit for a declaration of a riglit 
to maintenance must be brought within twelve years from 
the time when the right is denied (x). 

Tlie refusal by a husband to maintain his wife on tlie 
ground of uncha.stity does not prevent a fresli cause of ac.dion 
arising to her on his death, if it is found that- ^here is no 
unchastity. A suit within 12 years from tlie husband’s 
death would be in time {y). 

(2) A suit for arrears of maintenance must be brought 
within twelve years from the time when the arrears are 
payable (z). Therefore, past maintenance cannot be claimed 
for a period of more than twelve years. 

Arrears.- -In order to recover arrears of maintenance, it is necessary to prove that 
there was a wrongful withholding of maintenance for the period for which arrears are 
claimed (a). It is not necessary to prove a demand for each year's maintenance as it 
became payable. At the same time it must bo observed that mere non-payment of 
maintenance does not constitute conclusive proof of wrongful withliolding. But it 
constitutes prima facie proof of wrongful withholding, and if it is coupled with a denial of 
the plaintiff’s right to maintenance, it may constitute sufficient proof of wrongful 
witliholding to entitle the plaintiff to arrears of maintenance (6). 

Declaration of right to mainknaiux . — A suit by a Hindu widow for a declaration 
of her right to maintenance is not barred, merely because it is brought twelve years after 
the date of her husband’s death. The period of limitation runs from the time when 
her right to maintenance is denied. The reason is that the right to maintenance is one 
accruing from time to time according to the wants and exigencies of the person entitled 
to maintenance (c). 


581. Execution of decree.--A decree wliicli directs the 
payment of future mainteuance from time to time can be 
enforced by execution {d), but a decree wliich merely declares 
a right of maintenance cannot be so enforced (c). 


A decree which runs ‘ the plaintiff’s maintenance is fixed at the rate of Rs, 30 per 
month which the defendant will be liable to pay her every month ’ is executable. An 
application by the defendant to reduce the rate of maintenanre on the ground of diminu- 
tion of income cannot be entertained by the executing court (/). 

If a husband and wife resume co-habitation after a decree for maintenance the 
decree cannot be executed. If a fresh cau.se of action arises a fri-sh decree must be 
obtained {g). 


(x) Limitation Act, 1908, Sch. I, art. 129. 

(y) Ml. Shibbi v. Jodh i’ini/A (1933) 14 Lah. T.'iO, 

148 1. C. 479, f*33) A. L. 747. 

(z) Limitation Act, i908. Sch. I, art. 128. 

[а) Seshamma v. Subbarayadxi (1895) 18 Mad. 

403. 

(б) Raja Yarlagadda v. Raja Yarlagadda (1901) 

24 Mad. 147, 27 I.A. 151 ; Pamatibai v. 
Chatru (1912) 36 l3om. 131. 12 T. C. 708. 


(c) Narayanrao v. Ramabai (1879) 3 Bom. 415, 
6 I.A. 114 ; Pamatibai v. Chaim, supra. 
((/) Ashutosh V. Lukhimoni (1892) 19 Cal, 189. 
(e) Venkanna v. Ailatnma (1889) 12 Mad. 18.3, 
(/) Kallu Mai v. Barfo (1938) All. 635, 176 I. C. 
139,(’38) A.A. 362. 

((/) Vasantam Venkayua v, Vasantam Raghavam- 
mur (1942) Mad. 24, 200 I.C. 794, 
('42) A.M. 1 . 


Ss. 

580, S81 
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CHAPTER XXVI. 
CONVERSION FROM HINDUISM. 


[Prelwiinanj Note . — We have already considered tho consequences of conversion 
from Hinduism in cases bearing on the Hindu law of partition (s. 325), dissolution 
of marriage (s. 441), adoption (s. 478), guardianship (ss. 525-526), and maintenance 
(a. 491). Wo have also dealt with the law to be applied to Native Christians, that is 
converts from Hinduism to Christianity [s. 7 (2)]. We propose to consider in the present 
Chapter the law applicable to Khojas and Cutchi Memons. Khojas and Cutchi Menlons 
are converts from Hinduism to Mahomedanism.] 


S.582 


582. Khojas and Cutchi Memons [The whole of thissection is 
subject to the provisions of the Shariat Act, 1937(/i).]— (I) In the 
absence of proof of special usage to tho coiitrary, Khojas and 
Cut(!hi Memons in the Bombay I’residency are governed, in 
matters of hdieritanc<! and succession, by the Hindu law ; in 
other matters tliey are governed by the Mahomedan law (i). 
The only special usage opposed to the Hindu law of succession 
hitherto recognized is the usage of the Khojas according to 
which tho mother is cjititled to management of property and 
letters of administration in preference to the childless widow 
or sister of the decoasal (j). 


(2) It was at one time held by the High Court of Bombay 
that the joint Hindu family system prevailed among Kho- 
jas and Cutchi Memons, but the decisions did not make it 
quite clear how far it prevailed and what incidents of joint 
property hold by a Hijidu family applied to joint property 
hold by a Khoja or Cutchi Memon family. On the one 
hand it was held that a Khoja son was not entitled to a 
partition of ancestral property against his father in his 
lifetime (k). On tlie other hand it was held that tho right 
of survivonslnp (1), the incapacity to dispose of ancestral 
pro})erty by will (m), and the powers of a father as manager 
of an ancestral business to borrow money for tho business so 
as to bind tho interest of his sons in the ancestral property (n), 


(h) 8cc Mulla’s Mahoiaoiiaii l.aw, IMth K«ln.,p. 3. | 

(i) umi 4/e«»on’s (’..ISO (J847) Berry 0.0. 
119 : ShivjiHatam v. Dntu ilfaiyt(1876) 12 ' 
Bora, H. C. 281 (Khojas) ; .4«Aai>oi v. 
Uaji Tyeb (1885) 0 Bom. 116 (Outebee 
Memons] ; Mahomed Sidick v. Uaji Ahmed 
(1886) 10 Bom. 1 (Cutchee Memoos] ; 
Adv.-Gen. v. Karmali (1005) 29 Bom. 183, 
148; Jan Mahomed v. Data (1914) 88 
Bom. 449, 22 I.C. 196, ('14) A.B. 69; 
Abdurahim v. Halimabai (1916) 43 1.A. 85, 

18 Bom. L. R. 685, 32 I. C. 418, ('16) A. 
PC. 86 ; Mangaldat v. Abdul il914) 16 i 


U) 

(A) 

( 1 ) 

(m) 

(n) 


Bom. L.H. 224, 23 I.C. 565, (’14) A.B. 17; 
Advocate-General v. Jimbabai (1917) 41 
Bom. 181, 31 I.C. 108, (’16) A.B. 161. 
Hahimbhai, in the goods o/(1876) 12 Bom.H. 
C. 204 [Khojasl. 

Ahmedbhoy v. Casmmbhoy (1889) 13 Bom. 
534 [Khojas], 

(1883) 9 Bom. 115, supra [Cutchee Memons]. 
Mahomed Sidick v. Haji Ahmed (1886) 10 
Bom. 1 [Cutchee Memons]. 

Maroon Mahomed, in the maUer o/(1890) 14 
Bom. 189, 194 (Cutchee Memons], 
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applied also to the joint property held by a Cutchi Memon 
family. The power of a Khoja father to mortgage family 
property for family purposes was also judicially recognized (o). 

But it has been recently held by that Court that the theory 
of the joint Hindu family does not apply at all to Khojas 
and Cutchi Memons, and that neither a Khoja (p) h )V a Cutchi 
Memon son {q), acquires any interest by birth in property 
inherited by his father from his ancestors. 

The Khojas and Cutchi Momons were originally Hindus. They became converts 
to Mahomedanism about 500 years ago, but retained the Hindu law of inheritance and 
succession. Hence the Hindu law of inheritance and succession is applied to them in 
the Bombay Presidency on the ground of custom. This custom is so well established 
among them, that if a special rule of succession opposed to the Hindu law is alleged to 
exist among them, the burden of proof lies on the person setting up such rule (r). Note 
that customs overriding Mahomedan law are recognized by 37 Geo. Ill, o. 142, s. 13, 
read with 4 Geo. IV, c. 71, s. 9 (for Bombay), and by Bombay Regulation IV of 1827, 
8. 26 (for the Mufassal of Bombay). 


The following is a synopsis of Khoja and Cutchi Memons cases : — 


I. Khoja cases — 

1. The daughters of a deceased coparcener are entitled against the surviving 

coparceners to no more than maintenance until marriage and to marriage 
expenses, as among Hindus ; Khojas and Memon's case (s). 

2. A bequest in favour of dharam is void. But the word “ charity ” in a Khoja 

will made in the EngUsh form and language does not necessarily mean 
“ dharam ” : Qangahai v. Thavar Mulla {(). 

3. By the custom of Khojas when a widow dies intestate and without issue, 

property acquired by her from her deceased husband does not descend 
to her blood relations, but to the relations of her deceased husband : Mulbai, 
in the goods of (u). 

Note. — The same is the rule of Hindu law in cases where the marriage is in an 
approved form. 

4. Shivji V. Datlu (v). This case is cited in sub-s. (2). 

6. RahimJbhai, in the goods of (w). This case is cited in sub-s. (I). 

6. There is no special usage prevailing among Khojas entitling a sister to succeed 

in preference to a widow : Rakimatbai v. Hirbai [x). 

7. Ahmedbhoy v. Cassumbhoy (y). This case is cited in sub-s. (2). 


(o) Shivji v. Datu (1876) 12 Bom. H. C. 281. 

(p) Jan Mahomed v. DaXu (1014) 38 Bom. 449, 

22 I. C. 195, (’14) A.B. 69. 
tq) Mangaldas v. Abdul (1914) 16 Bom. L.B. 224, 
23 1.C. 565, (’14) A.B. 17 ; Advocatc-Oeneral 
V. Jimbabai (1917) 41 Bom. 181, 31 I.C. 
108, (’15) A.B. 151 ; Haji Oosman v. 
Haroon (1923) 47 Bom. 369, 68 I. 0. 862, 
(’23) A.B. 148. 


(r) Mahomed Sidick v. Baji Ahmed (1886) 10 
Bom. 1. 

(8) (1847) Perry 0. C. 110. 
it) (1863) 1 Bom. H. C. 71. 

(tt) (1866) 2 Bom. H. C. 276. 

(V) (1875) 12 Bom. H.C. 281. 

(to) (1875) 12 Bom. H. 0. 204. 

(X) (1879) 3 Bom. 84. 

(y) (1889) 18 Bom. 584. 


$.582 
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8. Tho widow of a deceased Khoja is entitled to maintenance out of his property : 
liashid V. Sherbanu (z). In tnis case the Court applied the Mayukha m 
determining the rights of the parties. 

<J. In Advocate-General v. Karmali (a) it was said that tho will of a Khoja is 
to be construed on tho basis of the testator having the testamentary powers 
of a Hindu. But the matter is not free from doubt (6). 

10. A Khoja is not a Hindu within the meaning of tho Hindu Wills Act, 1870 : 

Abdul Karim v. Karmali (c). 

11. A gift to a class some of whom are not in existence at the death of the testator 

is not void in its entirety. The gift in such a case enures for tho benefit of 
those members of the class who were in existence at the testator’s death : 
Advocate-General v. Karmali [d). 


II. Cutchi Memon cases — 


1. A Cutchi Memon is not a Hindu within the meaning of the Hindu Wills Act, 

1870 : Ilaji Ismail, in the matter of the will of (e). 

2. Ashabai v. Ilaji Tyeb if). This case is cited in sub-s. (2). 

3. A bequest in favour of an unborn person is void : Abdul Cadur v. Turner (g). 

4. Mahomed Sidick v. Uaji Ahmed (h). This case is cited in sub-s. (2). 

5. Ilaroon Mahomed, in the matter of (i). This case is cited in sub-s. (2). 

0, When a Cutchi Memon testator bequeathed tho residue of his property to 
his heirs to bo divided among them “ according to Mahomedan law,” it was 
held that tho heirs including the testator’s widow took their respective shares 
absolutely, and that she did not take merely a Hindu widow’s estate in the 
property that came to her share : Hoorbai v. Soole/nan (j). 

7. For the purposes of succession to tho stridhana of a Cutchi Memon woman 
her marriag(‘, though performed according to the Mahomedan rites, is 
deemed to be in tho approved form. In this case the Court applied the 
Mayukha : Mousa v. Ilaji Abdul (k). 

S. A (Aitchi iMemon widow is entitled to maintenance out of tho estate of her 
deceased liusbarul, and a Cutchi Memon daughter is entitled to maintenance 
and marriage expenses out of tho estate of her father, though he might have 
left a will which is silent about maintenance and marriago e.xpense : Haji 
ySahoo Sidick v. Ayeshabai {1). 

y. As among Hindus, so among Cutchi Memons, an heir who gets into possession 
of the estate is not bound to pay the creditors ratcably as under the Indian 
Succession Act, 11)28, s. 323 : Ilaji Saboo Sidick v. Ally Mahomed (m). 


(e) (lOOf)) 21) Jioin. 85. 

(fl) (1005) 29 Bom. 133, 148-149. Sco also 
Sallay Mahomed v. lady Ja/i/>ai(1901) 
3 Bom. L. B. 7s’5. 

(t) Uassonally v. Popatlal (1913) 37 Bom. 211, 
214-215, 17 I. C, 17 : Mangaldas v. Abdul 
(1914) 10 Bom. L. R. 224, 231, 23 I. C. 
505, (’14) A.B. 17 : Advocate-General v. 
Jimbabai (1917) 41 Bom. 181, 31 1.C. 108, 
(’15) A.B. 151 [a Khoja case]. 

(c) (in20) 22 Bom. L. R. 708, 58 I. C. 270, (’20) 


A. B UO. 

(d) (1005) 29 Bora. 133. 

(r) (1882) 6 Bom. 452. 
if) (188.5) 9 Bom. 115. 

(<;) (1885) 9 Bom. 158. 

(h) (1886) 10 Bom. 1. 

(i) (1890) 14 Bom. 189. 

(M (1901)3Bom. L. R. 790. 

(k) (1906) 30 Bom. 197. 

(l) (1903) 27 Bom. 485. 30 I. A. 127. 

(m) (1900) 30 Bom. 270. 
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10. As regards maintenance, Cutchi Mcmons are governed by the Mah<'medan 

law : Mahomad Jusab v. Haji Adam {n). 

11. A Cutchi Mcmon son does not acc^uire by birth an interest in property inherited 

by his father from his ancestors : Mangaldaa v. Abdul (o). 

12. A Cutchi Memon in Bombay may dispose of the tihole of hjs property by 

will. A Cutchi Mcmon will is to be interpreted according to i\Iahomedan 

law : Advocate-General v. Jimbabai {p). But see No. i l O' low. 

13. Same ruling as in No. 11 above : Haji Oosman v. Ilaro^.. (1923) 47 Bom. 309, 

68 1. C. 862, (’23) A. B. 148. 

14. The Avill of a Cutchi Memon is to be construed according to the rules of Hindu 

law: Abdul Sakur v. Abubakar (1930) 54 Bom. 358, 127 I. C. 401, (’30) 

A. B. 191. Abdul Saitar Ismail v. Abdul Hamid Sait (1945) Mad. 276. 

Memons of Momba&a. Where Memons migrate from India and settle among 

Mahomedans {e.y., in Mombasa), the presumption that they have adopted the Mahomedan 
custom of succession should be readily made. The analogy in such a case is rather a 
proof of a change of domicile than a change of custom : Ahdurahim v. Halimabai (q). 

Halai Memons of Porhandar in Kathiawar. — They follow in matters of succession 
and inheritance Hindu law and not Mahomedan law, differing in that respect from Halai 
Memons of Bombay : KhaUibai v. Mahomed (r). 

Halai Memons of Morvi in Kathiawar. — These Memons who have settled at Nadiad 
in the Kaira district, are governed by Hindu law and not Mahomedan law, in matters 
of inheritance, succession and wills {s). 

Sunni Borah of Oajerat and Molesalam Girasias of Broach. — These are governed 
by the Hindu law in matters of succession and inheritance. These communities were 
originally Hindus, and became subsequently converts to Mahomedanism (/). 

Sunni Borahs of Borsad. — These cannot be differentiated from 8unni Borahs of 
Gujerat. The presumption is that they arc governed by the Hindu law of inheritance 
and succession as applicable to a separated person. There is no presumption that the 
law relating to joint family is applicable to them {u). 


Most of the cases cited above were reviewed by Beajnan, J., in Jan Mahomed v. 
Datu {v). 


10 Hans'. 4C1, 140 l.U. 143, (’32) A. K. 
179 (Gondal). 


(n) (1913) 37 Horn. 71, l.'l I. 0. 520. 

( 0 ) (1914) 16 Bom. L. 11. 224, 23 I. U. 565, (’14) 
A.B. 17. 

ip) (1917) 41 Bom, 181, 283, 31 I. C. 108, (’1.5) 
A.B. 151. 

<q) (1916) 43 I.A. 35, 18 Bom. L.R. 635, 32 I.C. 
413, (’15) A.PC. 86. 

(r) (1923) .50 I.A. 108, 47 Bom. 146, 72 I.C. 202, 
(’22) A.PC. 414. affmR. Mahomed Haji 
Ahu V. KhaUuhui (1919) 43 Bom. 647, 51 
I. C. 513, (’18) A.B. 39 (Porbandar) ; 
Aieha Bee Bee v, Noor Mohammed (1932) 


(«) Adambkai v. Allarakhia (1935) 37 Bom. 

L.ll. 686, (’36) A.B. 417. 

A) Bai Baiji v. Bai Santok (1896) 20 Bom. 53 ; 
Fatesangji v. Harisangji (1896) 20 Bom, 
181. 

(w) Bai Sakar v. Vara Tsmai. (1936) 60 Bora. 
919, 38 Bom. L, II. 1C34, 167 I.C. 380, 
(’87) A. B. 65. 

iv) (1914) 38 Bom, 449, 22 I. C. 195, CU) 
A.B. 59. 


S.S92 
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S. 583 583. The Cutchi Memons Act, 1920.— It is now provided 

by the Cutclii Memons Act, 1920, and the Cutchi Memons 
(Amendment) Act, 1923, that any person who satisfies the 
presf;rilj<!(l authority - 

(a) tliat he is a Cutchi Memon and is the person whom 
lie repre.sents hiiaself to be, 

(b) tliat lie is competent to contract within the meaning 
of section 1 1 of the Indian Contract Act, 1872, and 

(c) that he is resident in British India, 

may by declaration in the prescribed form and filed before 
the pre,scribed authority declare that he desires to obtain the 
benefit of this Act, and thereafter the declarant and all his 
minor children and their descendants shall in matters of succes- 
sion and inheritance be governed by the Mahomedan law. 
A similar Act has been passed with reference to all Muslims in 
British India providing for the application of the personal law 
of Muslims instead of customary law (Act XXVI of 1937), 
bee Mulla’s Mahomedan Law, 12th Edition, p. 3. 
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CHAPTER XXVII. 
IMPARTIBLE PROPERTY. 


584. Impartible Property.— (i) Property, although partible 
by nature, may, by custom, or by the terms of a grant by 
Government, be impartible, in the sense that it always devolves 
on a single member of the family to the exclusion of the other 
members. 


Ss. 

584, 585 


( 2 ) An impartible estate may be ancestral, or it may 
be self-acquired. 

The following are instances of impartible properties : — 

(1) Ancient Zamindaries, which partake of the nature of a Raj or sovereignty; 
{2) Zamindaries which descend to a single member by special family custom (tv) ; (3) 
Palayams in the Madras Presidency (x ) ; (4) royal grants of revenue for services, such as 
Jaghirs (y) and Saranjams (z) in Bombay ; (6) service tenures such as Digwari tenure (a), 
and tenures attached to village offices in Madras (6). The discontinuance of services 
attached to an impartible watan does not make it partible (c). See also Bengal Regu- 
lations 11 of 1793, and 10 of 1800. 

The Crown has power in British India by a grant of lands to limit their descent 
in any way it pleases, but a subject has no power to impose upon lands, or other property 
any limitation of descent at variance with the ordinary law applicable (d). 


585. Property impartible by custom.— Where it is alleged 
that an estate is impartible by custom, either territorial or 
of the family, the burden of proof of the custom lies on those 
who allege it. The custom must be ancient and invariable, 
and established by clear and unambiguous evidence. Only an 
estate of considerable age can be considered as being governed 
by an ancient and invariable custom ; it is doubtful whether an 
estate of which the origin dated back only to 1796 could be 
regarded at the settlement in 1863 as being so governed (e). 

A settlement of regrant by the British Government of an estate which existed before 
the British rule must be presumed, in the absence of evidence to the contrary, to con- 
tinue previously existing incidents of impartibility and descendibility to a single heir {/). 


(w) See Baijnath v. Tej Bali Singh (1921) 48 
I. A. 195, 43 All. 228, 60 I.O. 534, (’21) 
A.PC. 62. 

(*) Kachi V. Kachi (1905) 28 Mad. 508, 32 
I. A. 261. 

(y) See Raghojirao v. Lakshmanrao (1912) 36 

Bom. 639, 39 I. A. 202, 16 I. C. 239. 

(z) Ramkandra v. Venkatrao (1882) 6 Bom. 

598 ; Narayan v. Vasudeo (1891) 16 Bom. 
247, 

(a) Durga Prasad Singh v. Brajanath Bosf (1912) 
39 Cal. 696, 39 I. A. 133, 15 I. C. 219. 


(6) Bada v. Eussa Bkai (1884) 7 Mad. 236. 

(c) Badhabai v. Anantrav (1885) 9 Bom, 108 

(Service Vatan] ; Mahatab Singh v. Badun 
Singh (1921) 48 I. A. 446, 461, 48 Cal. 997, 
64 I. C. 194, (’22) A.PC. 146. 

(d) Rajindra v. Raghuhans (1918) 45 I. A. 134, 

40 All. 470, 48 I.C. 213, (’18) A.PC. 26 ; 
Ramrao v. Yeshvantrao (1886) 10 Bom. 
227 [Deshpande Vatan]. 

(e) Martand Rao v. Malhar Rao (1928) 65 I. A. 

45, 66 Cal. 403, 107 1. C 7, (’28) A.PC. 10. 

(f) Martand Rao v. Malhar Rao, suvra. 
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Ss. 586. Accretions to impartible property.- -It is open to the 

586 , 587 jiolder of an impartible estate to incorporate any self-acquired 
property of his witli the estate, but an intention to do so either 
expressed or implied, must be established and wliereas in the 
case of a huiatic he is incapable of expressing his intention, 
the Court lias to consider what is beneficial to liim (g). The 
income of an ancestral inqiartiblc joint estate is not so affected 
by its origin that, it should be assumed to accrete to the estate. 
Tlie income wlien received is the absolute property of the holder 
of the estate. It differs in no way from property wliich he 
might have gained by Ids own effort, or acquired in circum- 
stances entirely dissociated from the ownership of the estate. 
TheriToi'e the jirinciple a])plicable to ordinary joint fiimily 
estate that S(ilf-ac([iiir(‘.d moneys are to be regarded as joint 
property if mixed with th<^ money of tlu^ joint family, does not 
necessarily apply to property a(a|uired by the holder of an 
impartible estat(‘. out of tl:e income (A). 

Thus wIkmo the docoased holder of an ancestral impartible estate hi.d applied savings 
out of the income to 2 )urchaHing immoveable properties and making loans, the rents and 
interest being received by the manager of the estate and treated in his books as part of the 
estate, it was held by their hordshi])s of the Privy Council that the property so acciuired 
had not become part of the impartible estate, but remained the separate property of the 
deceased lioldcr {i). Whether any immoveable property aciiuircd out of the income has 
been incoiporated with the impartible ('state depends on the intention of the holder but 
moveable property such as the income of the impartible estate cannot bo so 
incorporated (j). 

It follows from the principles laid down in the section that the right to recover arrears 
of rent become dii(5 in llu' lih'time of tlie last holder passes to his heirs, and not to the 
person who succeeds to the estate {k). 

587. Impartible property whether coparcenary pr 9 perty.— 
Ill considering whether an ancestral impartible estate is copar- 
cenary jiroperty.or not, a distinction should be drawn between 
present rights, that is, the riglit to demand a jiartition and the 
right to joint enjoyment, and future rights. In the case of an 
i)H partible estate, the right to partition and the right of joint 
enjoyment are from the very nature of the property incapable 
of existence, and there is no coparcenary to this extent. No 

(/) I’nisad v, Mahashuan I'utMid Chunder {VM2) 29 Cnl. 433, 453, 29 I. A. 

(1930} 03 I. A, 441, 1(> Put. 1, 105 I.P. 82. 98. 

347. (■3(i) A. IV. 332. I (i) (19‘23) 50 1. A. 1, 2 Pat. 319, 77 I.C. 1041, (*23) 

{h) Ja<jiid<iin'>a Kumati v. \aruin Singh (1925) i A.l’C. 59, aupra : Ilarqovind Singh v. 

50 r. A. 1, 2 Pat. 319, 77 I. C. 1041, (WitVor of (1937) All. 292, 169 I. (’. 

(’23) A.IH'. ^^9 ■, Jtinki Pershad \. Dtvarla 71 1, (’37) A. A. 377. 

Pt'rshiid (1913) 40 I. A. 170, 181, 3.5 All. (j) Shhnonisnd Singh v. Pravag Kvmari Debee 
391, 401, 20 I. C. 73 ; Murtaza Uumin , (1922) 59 (.'al.'l399, 59 I. A. 331, 138 I. C. 

Khan v. Mahomed I'am (1916) 43 I. 861, (*32) A.P(’. 216. 

A. 209, 281, 38 All. 552, 507, 36 I. C. 299, ' ik) Apinia v. Sne Sfnba Prasad (1924) 3 Pa 
e\9) Srimati Parbaii\ Jagadis , 367,83 1 C 623, (’24) A. P, 451. 
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coparcener, therefore, can prevent alienations of the estate by 
the holder for the time behig either by gift or by will [s. 588], 
nor is he ejititled to maintenance out of tlie estate [s. 589], But 
as regards future rights, tliat is, the riglit to survivorship, the 
property is to be treated as coparcenary property, so that 
on the death intestate of tlie last holder, it will devolve l}y 
survivorship according to the rules stated in seie 591 lielow (/). 
The right of a junior member to succeed to the estate by survi- 
vorship is not a mere spcs successionis but a right of property 
wliich can be transferred (m). 

“ Where property is held in coparcenary by a joint Hindu family, there are ordinal ily 
three rights vested in cojiarceners-- the right of joint enjoyment, the right to call for 
partition, and the right to survivorship. Where impartible property is the subject of 
such ownership, the right of joint enjoyment and the right of partition as the right of an 
und’ , ided coparcener are, from the nature of the property, incapable of existence. But 
there being nothing in the nature of the property inconsistent with the riglit of survivor- 
ship, it may be presumed that that right remains ” (n). The right of survivorship is 
not affected by the impartible nature of the property, so that if the family were joint 
and the last holder died intestate, the estate Avould devolve by survivorship according 
to the rules stated in sec. 51)1 below. 


588. Alienation of impartible property. — (I) The bolder 
of an impartible estate lias power to alienate the estate, 
though ancestral, by gift or by will, unless tlie power of aliena- 
tion is excluded by special family custom or by the nature 
of the tenure (o). The alisence of any instance in which a 
previous holder has alienated the estate by gift or will is not 
by itself sufficient evidence to establish such a custom (p). 

(2) Where the estate is by custom inalienable, the holder 
cannot alienate it except for legal necessity (q) [s. 528]. 

Seo the Madras Impartible Estates Act, 1904, and the Arni Jagir Act, 1909. 


589. Right to maintenance out of impartible property.— (i) 
No coparcener has any present rights in an impartible estate 
[s. 587]. Apart, therefore, from custom and relationship to the 
holder, the junior members of the family ha\'e no right to 
maintenance out of such estate (r). The Judicial committee 


(/) Baij Nalh v. Tej Bali Sinqh (1U21) 48 I.A. ; 
195, 211-213, 43 All. 228, 60 .534 : 

Konammal v. Annadana (1928) 55 I. A. 
114, 51 Mad. 189, (’28) A. PC. 68. 

(m) Sellapa v. Siipvan (1937) Mad. 900, 171 1.C. 
216, (’37) A. M. 490. 

{«) Xara'ianli v. Y enhtiar'hala'paii p882) 4 Mad. 

250, 266, ai)prov('(l in Kachi Kalipana v. | 
Kachi Yura (1905) 32 I.A. 261, 28 Mad. ' 
508 ; and Baijnath v. 'I'ej Bali (1921) 

48 I. A. 195, 43 All. 228, 00 I. C. 534, (’21) 

A. PC. 62. 

Rani Sartaj Kiiari v. Deoraj Kuari(]888) 15 
I. A. 51, 10 All. 272 [£!lftj ; Sri Raja Ven- 
kata Surya v. Court of Wards (1899) 20 I. 

- A. 83, 22 Mad. 383; Protap Chandra 


V. Jayudish Chandra (1927) 54 I. A , 289, 
54 Cal. 95.5, 102 I. C. 599, (’27) A. PC. 
159; Raja Madhusndan v. Khesltalat^i 
(1920) 8 Pat. 932, 121 I. C. 462 (’30', A. P. 
137, whero it was ludd dissentin'.? fror’ 
Uopal Prasad v. Rayhunath (1905) 32 Cal. 
158, that the. Killajat Mahal of Orissa 
known as Patia Killah was aiienabie. 
ip) Protap Chandra v. Jayudish Chandra, supra 

(q) Gopal V. Rayhunath (1905) 32 Cal. 1.58. 

(r) Raja Rama Rao v. Rant of Piltipur (1918) 45 

I.A. 148, 41 Mad. 778, 47 h C. 354, (’18) 
A. PC. 81, alfnig. Sn Rajah Ram Row v. 
Rajah of Pittapur (1910) 39 Mad. 390, 29 
I. C. 356, (’10) A. M. 27 (1927) 54 I. A. 
289, 54 Cal. 955, 102 I, C. 599, (’27) 
A. PC. 159, supra. 


Ss. 

587.589 
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S. 589 has recently lield that the illegitimate sons of a junior member 
are not, under the Law, entitled to maintenance. In the par- 
ticular case the claim was also based on a deed of maintenance. 
Their Lordships held that the words Purusha Santhathi 
either way of Aiirasa or by way of adoption ” do not include 
an illegitimate son (s). 

(2) Where an impartible estate is held as ancestral or 
joint family property, the sons of the holder thereof are entitled, 
by custom, to maintenance out of the estate. This custom has 
so often been judicially recognized that it is not necessary to 
prove it in each case {t). But where the impartible property is 
the self-acquired property of the holder, his son is not entitled 
to maintenance out of it (u). 

(t5) Tliere is no invariable custom by which any member 
of the family beyond the first generation from the last holder 
[e.g., tlie last holder's grandsons] can claim maintenance as of 
right (v). 


Jlbislration. 

The holder of an impartible Raj adopts a son to him. He then devises the Raj 
by will to a son born of one of his wives after the adoption. After the Raja’s death a 
son of the adopted son sues the devisee for maintenance. No evidence is given of any 
special custom by which grandsons of the last holder can claim maintenance as of right 
Is the plaintiff entitled to maintenance ? No. He cannot claim maintenance as a copar- 
cener, for no coparcener has any jiresent rights in an impartible property [s. 687]. He is 
not entitled to maintenance on the ground of personal relationship, for a Hindu is under no 
personal obligation to maintain a grandson [s, 542]. Nor is he entitled to maintenance 
by custom, there being no evidence t)f any special custom : Raja Rama Rao v. Raja of 
PUtapur (1018) 45 I.A. 148, 41 Mad. 778, 47 I.C. 354, (’18) A.PC. 81. 

Grants made out of the revenues of an impartible estate for the maintenance of the 
junior members of the family and their direct male line revert, on the death of the last 
male heir of the grantee, to the estate (?r). 


The amount of maintenance payable to a junior member of a family holding an 
impartible estate as such is not assessable to income-tax (r). 


(«) Raja Vnlitgdti Sarvagna Kumara Kruhna 
Yachendra Bahadur Vars v. Baja Bajendra 
Bao ifc Ors. (1942) M.k 1. 419, 198 I.C. 166, 
68 I.A. 181, (’42) A.rc. 3 . 

(i) Sri Bama Bao v. Baja of Filtapur (1921) 
45 1. A. 148, 41 Mad. 778, 47 I, C. 354, 
(’18) A. rc. 81 ; Rani Sartaj Kuari v. 
Deoraj Kuari (USS) 15 1. A. 51, 10 All. 272; 
Baja Yarlagadda v. Yarlagadda (1900) 27 
I.A. 161, 24 Mad. 147; Katchi Kaliyana 
V. Kaehi Yuva (1906) 32 I. A. 261, 28 
Mad. 608. 


(«) 


Subbayya Tevar v. Marudappa Pandian 
(1937) Mad. 42, (’36) A. M. 828; [far- 
golind Singh v. Collector of Etah (1937) 
All. 292, 169 I. C. 744, (’37) A.A. 377. 


(r) 45 I.A. 148, 41 Mad. 778, 47 I.C. 364, (’18) 
A. PC. 81, gupra ; Nilmony v. Hingoo lull 
( 1880) 5 Cal. 256, 259. In Madras the rule 
is now modifled by Madras Act XII ol 1934, 
(?i>) See Durgadut v. Rameshwar (1909) 36 I. A. 
176, 36 Cal. 943, 4 I.C. 2 [Babuana grant] ; 
Ekrade^hwar v. Janeshwari (1914) 41 I.A. 
275, 42 Cal. 582, 26 I.C. 417, (*14) A. PC. 
76 fSohag grant]; Someshwari Pratad 
V. Maheehwari Prasad (1936) 63 I. A. 
441, 16 Pat. 1, 166 I.C. 347, (’36) A. PC. 
382. ' 

(0 Commissvmer of Income-tax v. Zamindar of 
Ckemudua^U) 67 Mad. 1023, 161 I.C. 926, 
(’34) A. M. 608 ; Vijayananda Qajpatirais 
V. Commissioner of Income-tax (1934) 66 
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The income of the house property (part of an impartible estate) to which the assessee 
has succeeded by the rule of ‘primogeniture is not chargeable in his hands for tlie pur- 
poses of section 9 of the Tnconie tax Act as an individual. But interest is so chargeable for 
purposes of sections 8 and T2 (y). 


Ss. 

S89,590 


Successi(m to impartible estate. 

590. General principles. — (1) The general principles in 
regard to succession to an impartible estate are well established. 
The first principle is that the succession is governed by the 
rules which govern the succession to partible property, subject 
to such modifications only as Ilow from the character of the 
property as an impartible estate. The second principle is 
that the only modification which impartibility suggests in 
regard to the right of succession is the existence of a special 
rule for the selection of a shigle heir when there rre several 
heirs of the same class who would be entitled to succeed to 
the property if it were partible under the general Hindu law. 
The third principle is that, in the absence of a special custom, 
the rule of primogeniture furnishes a ground of preference. 
In determining the single heir, we have first to ascertain 
the class of heirs who would be entitled to succeed to the 
property if it were partible, regard being had to its nature 
as joint or separate property, and we have next to select the 
single heir, applying the special rule (z). 

(2) Sons . — According to the rule of primogeniture, if 
the last owner dies leaving sons, the eldest son is entitled to 
succeed. The eldest son is the son who was born first, not the 
first born son of the senior wife (a), unless there is a family 
custom that the sons take rank according to the seniority of 
their mother (b). Therefore tlie son of a junior wife succeeds 
in prefeience to the later born son of a senior wife, or of tlie 
first married wife. 

So long as the line of the eldest son continues in 
possession, the estate will pass in that line. That is to say, on 
the death of the eldest son, leaving sons, it will pass to his 


(y) Commmioner of Income-tax, Punjab v. 
Kriihna Kishore (1942) Lah. I, 196 I.C. 
707, 68 I.A. 155, ('41) A. PC. 120. 

{z\ Subramanya v. Siva Subramanya (1894) 
17 Mad. 316, 325, cited with approval in 
Parbati Kunwar v. Chandarpal Kuntoar 
(1909) 36 I. A. 125, 186, 31 All. 457, 475- 
476, 4 I.C. 25 ; Katama Natclmr v. Rajah 
oJShivagunga (1863) 9 M. T. A. 643, 2 W. 
R, P. C. 81 ; Baijnath v. Tej Bali Singh 
(1921) 48 I. A. 195, 212, 43 All. 228, 244, 
60 I. C. 634, (*21) A. PC. 62 ; Mvttuvadu- 


ganadha Tevar v. Periasami (1896) 23 
1. A. 128, 137, 19 Mad. 451, 457; Raja 
Joqendra v. Nitayanund (1890) 17 I. A. 
128, 131, 18 Cal. 151, 154. 

(a) Ramalakshmi v. Sivanantha (1872) 14 M. I. 
A. 670, 17 W. R. 553 ; Jagdiih Bahadur v. 
Sheo Partab (1901) 28 I. A 100, 28 AU. 
369. 

(A) Ramasami v. Sundaralingaiami (1894) 17 
Mad. 422, affmd. Suniarlinqatami v. 
Ramasami (1899) 26 I. A. 55, 22 Mad. 515. 
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eldest son and not to his brother (c). See ill. to sec. 591. As to 
tlie effect of adoption in families owning impartible estate on 
other l)ran(*lies see secs. 472 and 506. 


If aji aurasa son is born after the adoption, the former 
alone siic(*eeds to the impartible estate {d). 

(3) IllegUimate son of a Siulra. -1{ the holder of an 
im])artible estate, belonging to the Siidra caste, dies leaving a 
legitimate son 'and also an illegitimate son, the legitimate son 
would ])e preferred to the illegitimate son ; this seems to follow 
irom the fact that on a partition the legitimate son is so 
largely preferred (e). If tliere has been no partition between 
tli(i sons, and the legitimate son dies without leaving male 
issue, but leaving a widow and daughters, the illegitimate so]i 
would, as in the case of ])artible property, succeed by survi- 
vorship iji preference to the widow and daughters of the 
legitimate son (/) [s. 312]. 

(4) Whole and half-blood . — Nearness of blood is no gromid 
of preference under tlie Mitakshara law in case of disputed 
succession to coparcenarj/ property which is partible, and it 
is likewise no ground of preference when such property is 
impartible. Therefore, hi a joint family, an elder brother of the 
half-blood is entitled to succeed to an impartible ancestral 
(‘State in preference to a younger brother of the whole blood. 
Ibit the latter would succikmI in pr(dereuce to tlie former, if 
the estate ^vas the separate or self-acc]uirod property of the 
last holder (//), or if the case was go\^erned by thcDayabliaga {h). 

(5) Fresh stock of descent. - -As in the case of succession to 
partible property, so in the case of impartible property each 
male owner l)ecomes a fresh stock of descent (i). 


591. Where estate ancestral, and last owner undivided.— 
(/) Where the impartible estate is ancestral, the successor 
to the estate in a joint hxinily governed by the Mitakshara 
is designated by survivorship. The estate passes by survivor- 
ship from one Ime to another according to primogeniture, 


(r) ( IS94) 17 Mad. 422. 434, supra. 

{(i) SahebgouJa v. Hhuidangouda (1939) Bom. 311. 

(,’) Rtnmsami v. Suudarlingasaim (1894) 17 
Ma.l. 422, 434-435. 

(/} Joqendra v, Xityanund (1890) 17 1. A. 

128, 131, 18 Bal. 151, 154. 


(g) Hubramnnya v. Sica Subramanya (1894) 

17 Mad. 310, also 17 Mad. 422, supra. 

(h) yeelkisto Deb v. Jieerchunder (1869) 12 M. 

I.A. 623, 12 W. 11. r. C. 21 [the Tipperah 
llaj case], 

(i) Muttucaduganadha Tevar v. /’en’asami (1896) 

23 I.A. 128, 19 Mad, 151. 
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and devolves not on the member nearest in blood, but on 
the eldest member of the senior branch (j). 

(2) In the absence of custom a female cannot inherit 
an impartible ancestral estate belonging to a joint family 
governed by the Mitakshara, where there are any male members 
of the family who are qualified to succeed to the *.3stato (k). 
But where she is the widow of the last survivor, the law of 
succession to separate property applies, and she can succeed 
as in the case of partible property (1) [s. 592]. 


Ss. 

591, 592 


lUuHmtion. 

In the accompanying diagram, A stands for the last holder ; is his son, S 2 and 
A L are the two sons of L being the younger of the 

! two ; S 3 is the son of 82 - A dies leaving S 3 and L. 

|1 Sg, being the surviving member of the senior line, is 

— , entitled to succeed in preference to L, though L is 

one degree nearer to tho common ancestor {A) than 
7 ' Baij Nath v. Tej Bali Singh (1921) 48 1. A. 105, 

L 43 All. 228, 60 I.C. 534, (’21), A. PC. 62. 


592. Where estate ancestral, but last owner divided.— 
{1 ) Where the impartible estate is ancestral, but the last holder 
was separated, the estate in cases governed by the Mitakshara 
will descend according to the ordinary rules of succession 
applicable to partible property (m). Thus if the last holder dies 
without leaving male issue, but leaving a widow, the estate will 
pass, in tho absence ot any custom to the contrary, to the 
widow (n), and, if there be no widow, to his daughter (o). If 
there be none of these, the estate will, if there be no indication to 
the contrary, descend according to the rule of primogeniture. 
In that case if there are more persons than one standing in the 
same degree of relationship to the last holder, the eldest, if all 
belong to tho same line, and the eldest in the senior branch., if 
there are more branches than one, will be the preferable heir 
[s. 43]. 


(;) r.aijnath v. Tej Bali Sinqh (1921) 48 I.A. 
195, 43 All. 228, 60 I.C. 534, (’21) A.PC. 
62 afirag. 38 All. 590, 38 I.C. 894 ; Kachi 
Kaliyana v. Kachi Yuva (1905) 32 I.A. 
261, 28 Mad, 501 ; Naraganti v. Nayani- 
l aru (1882) 4 Mad. 250 ; Sahebgouda v. 
Basangouda (1931) 33 Bom. L.R. 580, 
133 I.C. 847, (’31) A.B. 378 ; Shibaprasad 
Singh v. Prayag Kumari Debee (1932) 59 
Cal. 1399, 59 I.A. 331, 138 I.C, 861, 
(•32) A.PC. 216, 

(A) Siranath Koer v. Baboo Ram (1872) 9 Beng. 
L. R. 274 ; Chowdry Chintamun v. Mus- 
samut Nowlukho (1875) 2 I.A. 263, 1 Cal. 
153. 


(/) See Sri Rajah Yemmula v. Yenumula ( 1370' 
6 Mad. 1I=C. 93, 109. 

(m) Chuni Lai Official Receiver v. Jai Gopal 

(1936) 17 Lah. 378, 163 I.C. 103, (’36) 
A.L. 55. 

(n) Thakurani Tara Kumari v. Chaturbhuj 

(1915) 42 I.A. 192, 42 Ca). 1179, 30 I.C. 
833, (’15) A.PC. 30. .Sec also Sri Raja- 
lakshmi Devi v. Sri Raja Surya (1897) 24 
I.A. 118, 20 Mad. 256. 

( 0 ) Sec Mst. Parbati Kunwer v. Chandarpal 
Kunwar (1909) 36 I. A. 125,' 31 All. 457, 
4 I.C. 25 (custom applicable both to 
partible and ImpartlUe estates). 


21 
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Ss. 

592-595 


(2) The onus of proving a custom excluding females 
from succession to a separate impartible estate rests upon 
the person wlio sets up the custom (p). 

In flomo ca.scs another rule of selection and not primogeniture may bo the governing 
rule of the family (q). 

593. Proof of separation where estate ancestral.~In order 
to estalilish tliat an impartible estate has ceased to be joint 
property for . the purpose of succession, it is necessary to 
prove an intention, express or implied, on the part of the 
junior mcmliers of the family, to give up their chance oi 
su(;ceeding to the estate. A mere separation in general status 
is not sulhcient (r). 

594. Where estate self-acquired.— Where an impartible 
estate is self-ac(|uired juoperty, the estate^ in cases governed 
])y the Mitaksliara follows the course of succession as to 
separate projicrty [s. 592], though the last liolder was undivided 
at the tiin<^ of his death (s) [s. 43]. 

llhisf/ntion. 

The holder of an impartible Zamindari dies leaving a widow and undivided riephews. 
Tt is proved that the Zamindari was his self-ae(juired property. The widow is entitled 
to Hiicec'eil it» pnderence to the nei»hews : The Hhivaqunga case (1863) 0 M. I. A. 0.19. 

A Hindu governeil by Mitakshara law who took a vested interest in an ancestral 
impartible estate under a (ieed of settlement executed by his father while his elder brother 
was alive and before the eoniing into force of the Madras Impartible Lstatefl Act took 
tlu' ('.state as self-acquired property. His widow succeeds to him as heir in preferenc(^ 
to Ins half-brotlier (f). 

594A. A decree was passed against the holder of an 
imp.artible estate for compensation in lieu of specific perform- 
ance of a contnict to transfer a part of the estate. It was 
lield tliat as the decree was passed against the defendant in 
a representative capacity it could be executed against his son 
and successor (u). 


595. Dayabhaga school.- Tn cases governed by the 
Dayabliaga, the heir will be tlie eldest member of the class of 
persons wliicli is nearer of kin to the last owner than any other 
class [s. 88]. 


(;j) Awerandni lUtnnmuh rat. 1, 

12:3 I.C. 770, (’30) A.r. 417. 

{(l) Ishri tSiiirth v. Ihtldrn Siiit/h (1SH4) 11 T A. 
ISf), 10 (’al. 702; Achiil nuiii v. rdni 
PiirUtb (1884) 11 I. A .'il, 1 (’al 31 , 
Mohetth Cfiunder v. (1002) 20 

I.A. 02, 20 I’al. 343. 

(r) Konammal v. Anuttihina (1028) 5r> I A 
114, 51 Mad. 180, 108 f.C. 354, (’28) 
A. PC. 08 ; .JaiimiamUi Kuman v. Xaiaui 
Singh (1023) .50 I.A. 1, 2 Pat. 310, 77 
I.C. 1041, (’23) A.P(’. 50; Pam Sinuiar 
V. Collector of Cornkhpur (1030) 52 All. 
793, 120 I.C. 237, (’30) A, A. 707, alHrnu'd 


by P. (J. in Collector of Gorakhpur v. liam 
Sutular Mai (1934) ,50 All. 468, 61 I.A. 
280, 150 I.C. 545, (’34) A. PC. 157; 
Lingappa liayappa v. Kadappa Bapurao 
(1040) Bom. 721, 191 I.C. 504, (’40) A.B. 
345. 

(s) Katama Natchiar v. Rajah of Shvagvnga 
(1863) 9 M.I.A. 539, 2 VV. II. P. C. 31 ; 
Periasami v. Periasami (1878) 5 I.A. 61, 
I Mad. 312. 

(0 Ulagalam Perumal Selhnrayan v, Rama 
Subhalakahini Nachiar (1939) Mad. 443. 
(m) Run Rhimsingh v. Gangaram (1941) Natt. 
032, 193 I.C. 598, (’40) A.N. 278. 
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CHAPTER XXVIII. 

THE LAW OF DAMDUPAT. 

596. The rule of damdupat.— The rule of dmndupat is a S. 593 
branch of the Hindu law of Debts. Accordijm to this rule, the 
amount of interest recoverable at any one time camiot exceed 
the principal (l;). 


Illustration. 

A lends Rs. 1,000 to B at interest at 15 per cent, per annum. A allows thi' interest 
to run into arrears until it amounts to Rs. 1,200, that is, until it exceeds the principal 
(Rs. 1,000). A then sues B to recover Rs. 2,200, that i.s, Rs. 1,000 for principal and 
IN. 1,200 for interest. A is not entitled to more than Rs. 1,000 for intere.st, as that 
is the amount of the principal. But if B pays /I Rs, 400 for interest yfoie .suit, and A 
then sues B to re(!over Rs. 1,800, that is, Rs. 1,000 for principal and R.s. 800 for interest, 
A is entitled to Rs. 800 for interest, for it does not exceed the principal R.s. 1,000, though 
ho will thereby be getting Rs. 1,200 in all for interest. The reason is that the payment 
of Rs. 400 and the payment of its. 800 would be j)ayments at different times, and all 
that the rule of damdupat says is that a creditor is not entitled at any one time to recover 
interest exceeding the amount of the principal. The rule of damdupat does not say 
that a creditor shall not in any case bo entitled to interest exceeding the principal. The 
result is that part payments of interest made before suit cannot be added to the amount 
of interest claimed in the suit so as bo attract the application of the rule of damdupat. 

Reason of the ride. — The Hindu law did nob recognise any rule of limitation for the 
recovery of debts. Every debt which was lawful was binding and recoverable from the 
debtor irrc.spective of the period which may have elapsed since the original liability 
was incurred. It thus became necessary to imx)oso a restriction on the amount of interest 
recoverable by the creditor, and such a restriction has been imposed by the rule of 
damdupat {w). 

The Deccan Agriculturists' Relief Act, 1879, sec. 13, cl. (g). — The rule of damdupat 
has been enacted in sec. 13, cl. (g), of the above Act, 

The Usury Laws Repeal Act, 1855. — The rule of damdupat is not superseded by the 
Usury Laws Repeal Act, 1855. According to that Act, the Court is bound to award 
interest at the contract rate, whatever the rate of interest may he. But in cases to whicL 
the rule of damdupat applies, the creditor cannot at any one time recover interest exceeding 
the amount of the principal {x). 

The Indian Limitation Act, 1008. — The rule of damdupat is not affected by the Limi- 
tation Act. According to that Act, the period of limitation for a suit for money lent 
is three years from the date of the loan. A creditor, therefore, may sue for the loan and 
for arrears of interest for three years, whatever the interest may amount to. But in c^ses 
to which the rule of damdupat applies, he cannot at any one time recover interest exceeding 
the amount of the principal (y). 


(d) Dhonlii V. Nami/(tn (1863) I Born, H.O. 47 ; 
JIariram v. Maian Gopnl (1S)28) 33 C. W. 
N. 4',)3, 4i)7. 114 [.C. 565, (*29) A. PC. 77. 
(w) GuUidhar v. Jimannaih (1924) 46 All. 775, 
782, 80 I.C. 684, (’24) A. A. 551 FF.B.]. 
<t) Kh'i'^h t'rh'ind v. (1866) 3 Bom, H.(’. 


A.C. 23 ; Ilakim Manji v, ^femon Ayab 
(1870) 7 Bom. H. C. O. C. 19 ; Ganpat v. 
AdarpOm) 3 Bom. 312, 338 ; llamronnoy 
v. Johnr 7)a«(1880) 5 Cal. 867. 

(</) (1879) 3 Bom. 312, 332, supra , JJari v. 
BalamJbhat (1885) 9 B.>ra. 233. 
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s. 597. Where part of the principal has been paid-— Where 

»599 a loan is repayable by instalments, and some of the instalments 
have been paid, or even where it is not payable by instalments 
but a part thereof has been paid, the principal for the purpose 
of the rule of damdupat is the balance of principal remaining 
due when the interest claimed in the suit accrued {z). 

Illustration. 

A lends Rs. 200 to B at interest at the rate of 10 per cent, per annum. The loan 
is payable by four instalments of Rs. 50 each. B pays the first three instalments and all 
interest due thereon, f A then sues B to recover the last instalment of Rs. 50 and interest 
thereon amounting to Rs. 05. A is not entitled to more than Rs. 50 for interest, that 
being the amount of principal remaining due when the interest acciued. It does not 
matter that the original principal was Rs. 200. 

598. Capitalization of interest by subsequent agreement.— 
Tlie rule of damdupat does not forbid the conversion, by 
sidjsequent agreement between the debtor and the creditor, of 
the interest in arrear into capital. Therefore, when a fresh 
bond is passed by the debtor for the aggregate amount of the 
princijial and interest due under the old bond, the principal 
for the purpose of the rule of da7ndu])at is the amount of the 
fresh bond (a). 

Illustration. 

B borrows Rs. 500 from A at interrst at the rate of 10 per cent, per annum and passes 
a promissory note to ^4 for that amount. No interest is paid by B for two years. At 
the end of the second year, the interest due to A is Rs. 100. A demands the Rs. 500 plus 
Rs. 100 from B. B is unable to pay the amount, and he passes a, fresh promissory note 
to A for Rs, 000, that is, Rs. 500 (principal) plus Rs, 100 (interest in arrear), promising 
to pay interest on the Rs. 000 at the same rate as before. A subsequently files a suit 
against B to recover Rs. 000, the principal amount secured by the second promissory 
note, and Rs. 550, the interest in arrear on that amount. What is the principal for 
the purpose of the rule of damdupat, is it R.s. 500, the amount of the first note or is it 
Rs. 000, the amount of the second note ? The answer is that it is Rs. GOO, the amount 
of the second note. Therefore, A is entitled to Rs, 550 for intere.st, for though it 
exceeds the original principal sum of Rs. 500, it does nob exceed the principal payable 
under the second note, namely, Rs. 600. It does not matter that a part of the principal 
of Rs. 600 consisted originally of interest. It was quite competent to A and B at any time 
after the date of the first promissory note to agree that the sum of Rs. 100, which represented 
the interest in arrear, should be treated as capital so as to carry interest on it. But if 
A and B had agreed, when the original loan of Its. 500 was made, that all interest in arrear 
should be capitalized and should carry intere.st on it as if it was a principal sum, the 
agreement could not affect the operation of the rule of damdupat, and A would not be 
entitled to more than Rs. 500 for interest. 

599. The rule of damdupat does not apply after suit.— 
Where a suit has been instituted to recover a loan, the rule 
(^damdupat ceases to operate. The result is that though the 

(^) Dagdusa v. Ramchandra (1896) 20 Bom. 611; j (a) Sukalal v. liapu (1900 24 Boin. 305. 

Nusserwanji v. Laxman (1906) 30 Bom.452. I 
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Court is bound to apply the rule of damdupat up to the date 
of the suit, it is free to award interest to the creditor at’such 
rate as it thinks proper from the date of the suit up to the 
date of decree or payment upon the total amount that may bo 
found due to him after applying that rule (b). 

Illustration. 

A lends Rs. 1 ,000 to B at interest at the rate of 25 per cemt. per annum. A then sues 
B to recover Rs. 2,500 of which Rs. 1,000 is for principal and Rs. 1,500 is for interest. A 
is not entitled to a decree for more than Rs. 2,000 but the Court may, under section 24 of 
the Code of Civil Procedure, 1908, award interest on Rs. 2,000 at such rate as it thinks 
proper from the date of the suit up to the date of the decree, and it may award further 
interest on the aggregate sum consisting of Rs. 2,000 plus the interest between date of 
suit and the date of decree at such rate as it thinks proper. 

The rule of damdupat does not apply to interest recoverable in execution of a decree. 
The reason is that the rule ceases to operate after suit (c). 

The principal of this section applies not only to a suit brought by a creditor, but to 
a ' ait for redemption brought by a mortgagor (debtor). 

600. Places in which the rule of damdupat applies.— 
The rule of damdupat applies in the Bombay Presidency (d). It 
applies also in the town of Calcutta (c), but not in any other 
part of Bengal (/). The rule is not in force in any part of 
the Madras Presidency (ff). The rule is applied by sectioi) 6 
of the Sonthal Parganas Settlement Regulation to money 
debts in the Sonthal Parganas (h). 


601. Persons entitled to claim benefit of the rule.— (I) 
According to the Calcutta High Court, the rule of damdupat 
applies only where both the original contracting parties are 
Hindus (i). 

(2) According to the Bombay High Court all that is neces- 
sary for the application of the rule is that the original debtor 
should be a Hindu. The result is that the rule does not apply 
if the original' debtor was a Mahomedan, though the debt 
might be subsequently transferred to a Hindu (j). 

The rule does not apply if the original debtor was a Mahomedan, though the (Jreditor 
might be a Hindu [k). But the rule does apply if the original debtor was a Hindu, though 
the creditor might be a Mahomedan (i). 


{b) Code of Civil Procedure, 1908, section 34; 
Dhondshet v. Rarji (1898) 22 Bom. 86 ; 
Majmudar Hiralal v. Narsilal (1913) 37 
Bom. 326, 338, 40 I. A. 68, 73, 18 I.C. 
909 ; Achyut v. Ramchandra (1926) 27 
Bom. L. R. 492, 87 I. C. 719, (’25) A. B. 
362 ; Hari Lall, in the matter of (1906) 
33 Cal. 1269, 1276 ; Nanda Lai v. Dhiren- 
dra Nath (1913) 40 Cal. 710, 21 I.C. 974. 

(c) Balkrishna v. Gopal (1875) 1 Bora. 73; 

Lull Behary v. Thacomoney (1896) 23 
Cal. 899. 

(d) Narayan v. Satraji (1872) 9 Bom. H. C, 

83, 85. 


(e) Nohin Chunder v. Rotnah Chunder (1887) 14 
Cal 781 

liet Narain v. Ram Rein (1883) 9 Cal, 871. 
Jnnaji v. TJasruftai (1871) 6 Mad. H. C. 4'' D. 
Kunja Behari v. Tarapada (1019) 
4 Pat. L. .T. 49, 49 I.C. 374, (’19) A.P. 324. 

(i) Wooma v. Sreebarinath (1897) 1 C. W. !7. 

(shoit notes) 178 : cf. (1887) 14 Cal. 781, 
supra. 

(j) Ilnrilal v. Nagar (1897) 21 Bom. 38. 

(A-) N and and v. Bapusaheb (1879) 3 Bom. 181. 
See Dau'ood v. Vullubhdiis (1894) 18 Bom. 
227. 

(1) AH Saheb v. Shabji (189“) 21 Bom. 86. 


Ss. 

599-601 
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Ss. 

601, 602 


Where there are two debtors, a Hiodu and non-Hindu, the rule aj.plie8 
Hindu debtor is concerned. But this does not prevent the 

claiming contribution from the former on the basis of the actual payment made by him to 
the creditor (m). 

When tlie original debtor is a Hindu, and the interest is 
allowed to accumulate so that it exceeds the principal, and the 
debt is then transferred to a Mahoinedan, the rule of dctnidupat 
will apply so long as the debtor was a Hindu, but it will cease 
to operate from the date the debt was assigned to the 
Maliomedan (n) [ill. (2)]. 

Illustrations. 


(1) A Mahomodan, M, borrows Rh. HI at interest from a Hindu, X, and mortgages 
his jiroporty to X as a security for the loan. M then sells his equity of redemption to a 
Hindu, 11. X sues II to recover Rs. 270, being Rs. (il for principal and Rs. 209 for 
interest. II contends that he and X being Hindus, the rule of damdupat applies, and 
that A" is not entitled to more than Rs. (il for interest. The rule of damdupat does not 
apply, for the original debtor was a Maliomedan, and X is entitled to a decree for Rs. 270: 
Ilarilal v. Nagar (1897) 21 Bom. .'18. 

(2) A Hindu, II, borrows Rs. 1 .50 at interest at the rate of 12 per cent, per annum from 
a .MahouKulan, A^ on a mortgage of his immoveable property. H then sells his equity 
of redemption to a Maliomedan, M. X sues 31 to recover Rs. 750, being Rs. 150 for 
principal and Rs. 000 for intiucst from the date of the mortgage up to the date of the 
suit. X is entitled bo Rs. 300 (i.e., double the principal Rs. 1.50) and the interest thereon 
at the aforesaid rate from the date of the sale to 31. If II liad not sold his equity of 
redeinjition to 31, and the suit had been brought against H, X would not have been 
entitled to more than Rs. 300 : Ali Saheb v. Ilhahji (1897) 21 Rom. 85. 

602. To what transactions the rule applies.— (i) The rule 
of damdupat apjilics not only to unsecured loans, but to loans 
secured by a pledge of moveable property and those secured 
by a mortgage of immoveable property (o). 

(2) In the case of a mortgage with possession a distinc- 
tion has to be made between two classes of cases, namely— 

(a) wliere the amount of the annual rents and profits 
is fixed beforeliand by the parties and it is agreed 
between the jiarties that the mortgagee is to receive 
that amount in lieu of interest or a part thereof, 
irrespective of the actual amount of rents that may 
be recovered by the mortgagee ; 

(b) where no such amount is fixed, and there is no such 
agreement between the parties, so that the mortgagee 
is under a liability to account to the mortgagor for 
the rents and profits received by him from the mort- 
gaged property. 


(w) Maha Mayadasee v. Abdur Hahim (1937) 
1 OhI. 450, 172 [.C. 731. (’37) A. C. 752. 
(Il) Bee Ali Saheb v. Shiibjt{\m7) 21 Bom 85. 


(o) Nathubhai v. Mulrhand (1868) 5 Bom. H. C. 
A. C. 196, 198 : Narayan v. Satvaii (1872i 
9 Bom. H. C. 83. 
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In the first case no account is to be taken of the rents and Ss. 

profits, and all that has to be done is to ascertain what amount 
is due to the mortgagee tor principal and interest as in the case 
of a simple loan. To such a case the rule of damdupat applies 
as it does in the case of an ordinary loan (p). 

In the second case the mortgagee is under a li ibility to 
account for the rents and the profits received by him from the 
niortgaged property, and the rule of damdupat do^,; not apply [q). 

‘ As the mortgagee is to be charged 'vith rents and profits 
it would not be just to stop his interest and consequently 
the rule of [damdupat] cannot be applied ” (r). 

Illustrations. 

( 1 ) A borrows Rs. 1 ,000 from B at interest at the rate of 20 per cent, per annum. As 
a security for the loan A mortgages his house to B and puts B in possession of the house. 

At the date of the mortgage tlie house is occupied by A’s tenants. Tt is agreed between 
A and B that B should receive the rents from the tenants, that the yearly rents should bo 
taken at Rs. 150, and that A should pay to B every year lls. 50, being the balance of 
interest on Rs. 1,000 [Rs. 200 interest— Rs. 150 rent— Rs. .501. ^ ^ recover 

Rs. 2,200, being Rs. 1,000 for principal and Rs. 1,200 for interest, fs B entitled to 
recover Rs. 1,200 for interest? No, for as no accounts arc to bo rendered by B, the 
rule of damdupat applies, and B is therefore entitled to Rs. 1,000 only for interest. 

The decree will therefore bo for Rs. 1,000-f-Rs. 1,000— Rs. 2,000. 

(£) The facts are the same as in ill. (1), except that there is no agreement between 
A and B that B should take the rents in lieu of interest. In such a case, if B sued A on 
the mortgage, B wocild be liable to account for the rents received by him and the rule 
of damdupat would not therefore apply. The result is that if it be found on the taking 
of accounts that the amount duo to R, after giving credit to A for the rents, is Rs. 2,300, 

B will be entitled to a decree for Rs. 2,300, and not merely for Rs. 2,000 as in ill. (1). 

603. Mortgages executed after the passing of the Transfer 
of Property Act, 1882. — It has been held by the High Court of 
Madras that the rule of damdupat does not apply to mortgages 
executed after the Transfer of Property Act, 1882, came into 
force (5). A different view has been taken by the High Courts 
of Bombay [t) and Calcutta (le). 

It has been stated above in section 5 that the rule of damdupat is not in force in the 
Madras Presidency. In the case cited above, the High Court of Madras held that even 
assuming that rule to be in force in the town of Madras, it did not apply to mortgages 
executed after the Transfer of Property Act, 1882, came into force, the reason given being 
that under sections 8(> and 88 of that Act a mortgagee was entitled to the principal and 
interest in arrears at the contract rate, even if it exceeded the principal. Section 86 of that 
Act provided for a foreclosure decree and section 88 for a decree for sale, and both these 
sections provided for a decree inter alia for what was due to the mortgagee for “ principal 
and interest on the mortgage.” See now the Code of Civil Procedure, 1908. 0. 34, 

rr. 2 and 4. 


(p) Sundrabai v. Jayavant (1900) 24 Bom. 114 ; 
Nathubhai v. Mulchand (1868) 5 Bom. H.C. 
A. C. 196 ; Viihal v. Daud (1869) 6 Bom. 
H. C. A. C. 90 ; Narayan v. Satvaji (1872) 
9 Bom. H. C. 83 ; AH Saheb v. Shabji 
(1897) 21 Bom, 85, 87 ; Qanpat v. Adarji 
(1879) 3 Bom. 312. 

(?) Gopal V. Gangaram (1896) 20 Bom. 721 
[F.B.l; Dhondshet v. Ravji (1898) 22 


Bom. 86. 

(r) Per Cou''h, C. J., In Nathubhai v. Mulchand 
(1868) 5 Bom. 11. C. A. C. 196, 199. 

(«) Madhwa v. Venkatramanjula (1903) 26 
Mad. 662. 

(t) Jeewanbaiy. Manordan (1911) 33 Bnm. 199, 

8 I. C. 649. 

(u) Kunja Lai v. Narsamba (1915) 42 Cal. 826, 

.31 I.C. 6, (’16) A.C. 542. 
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CHAPTER XXIX. 

BEXAMI TRANSACTIONS 

Ss. 604. Benami transaction- Where a person buys property 

604, 605 w itli his own money, l)ut in tlie name of another person or 
l)uys property in his own name, but subsequently transfers it 
into tlie mun6 of another person, witJwut any intention in 
either case to benefit such other person, the transaction is called 
“ benami and the person in whose name the transaction 
is (effected is called “ benamidar.” 

OrUjin of bemi-mi (ranmrtiotis. word benami in a Persian compound word, made 

uj) of hr vvliicli means u'ilhvul and nam which means name. Tt means literally wilhovt a 
name, and denotes a transaction elTeeted by a person without using his own name, but in the 
name of another. The practice of putting property into a false name, that is, the name 
of a person (tther than the real owner, is very common in this country, and it exists as 
much among Hindus as among Mahome<lan.s (y). This practice has arisen partly from 
.supei’stitirm— some p(‘rson.s and .some name.s being considered as lucky, and others as 
unlucky. Tartly also the practice is due to a dc.sireto conceal family affairs from public 
observation. But many transactions originate in fraud ; and many of them which 
did not so originate are made use of for a fraudulent purpose; more especially for the 
purpose of ke(‘ping out creditors who arc told when they come to execute a decree, that 
the jirnperty belongs to the lietitious owner, and cannot be sei/.ed {iv). 

Benami transactions are not eonlined solely to purchases by one person in the name 
of another. Thus a per.son may tak<‘ a /mse of property in the name of another, or he 
may buy property in Ids own name ami subsequently convey or mortgage it to another 
for a lietitious consideration. 

Jlenami transactions among Mahomedans are more commonly known as fnrzee. 


TRANSACTIONS 

605. Effect given to real title— -Where a transaction is 
once made out to be benami, effect will be given to the real 
and not to tlie nominal title, unless the result of doing so 
would be 

(i) to violate the provisions of a statute [s. 606 below] ; or 

(ii) to defeat the rights of innocent transferees for value 
from the benamidar [s. 607 below] ; or 

(iii) the object of the banami transaction was to defraud 
the creditors of the real owner, and that object has 
been accomplished [s. 608 below] ; or 

(iv) the transaction is against public policy [s. 609 below]. 

(0 Mouh'ii' Snyytni v. Mussinml Bebee (ISQQ) 13 | (a) Markbv’s “ P.indu and Mahomedan Law " 

M.I.A. 24()-'.i47. I p. 103. 
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Effect given to real title. — There is no law which prohibits benanii transactions, in 
other words, it is not an offence or a crime for A to buy property in the name of B. There- 
fore, where A has bought property in the name of B, and B subsequently chooses to 
say that ho is the real owner, it is quite competent to A to bring a suit against B to 
establish his title' and to recover possession of the property from B, and if it is proved that 
the purchase-money came out of A’s funds the Court will pass a decree declaring that 
A is the real owner, and direct B to deliver possession of the property to A (r). Simi- 
larly, if property is bought by A in B's name, and C, a creditor of subsequently obtains 
a decree against A, it is competent to C to show that the property really belong to A, 
and if this fact is proved, the property may be attached and sold to satisfy O’s decree (y). 

Resulting trusts and advancement of wife and children. — It is important to note that 
the law of benami is in no sense a branch of Hindu law. It is merely an application of the 
equitable rule that where there is a purchase by A in the name of B, there is a resulting 
trust of the whole to A. In this respect the general rule of the Indian law, which is laid 
down in the Indian Trusts Act, 1882, sec. 82, differs but little, if at all, from the general 
rule of English law on the subject. In both systems of law, the fact to bo first determined 
is from what source the money came with which the purchase-money was paid. But in 
England there is an exception when a purchase is made by a person in the name of his 
child or wife, though with his own money. In such a case, the transaction is presumed 
to have been made by way of advancement or gift to the child or wife, and the burden 
of proving that there was no advancement or gift lies on the person who so alleges it. 
But this exception is not recognized in India. In this country, where a purchase is mad© 
by a person with his own money — it is prmia facie assumed to bo for his benefit, whether 
it is made in the name of a child ( 2 ), wife {a), or a stranger, and there is no presumption 
in favour of an advancement or gift such as there is in the English law. The burden 
therefore of proving an advancement or gift lies on the person alleging that there was 
an advancement or gift. In Oopeekrist v. Gungapersaud {b), their Lordships of the Privy 
Council said : “ Benami purchases in the names of children, without any intention 

of advancement, are frequent in India.” But this rule of Indian law applies only to 
natives of India. It does not apply to transactions where both parties are English, 
not even if they were born in India (c), though the transactions may have taken place 
in India and the property may be situated in India (d). It is the rule of English law 
that applies to such transactions. 

In a Privy Council case (e), the question arose whether a purchase of property 
by a Hindu talukdar in the name of his Mahoincdan mistress was a benami transaction 
or was intended to bo a gift to her. Their Lordships held on the evidence that the pur- 
chase was a benami transaction. In the course of the judgment their Lordships said : 
“ It [benami transaction] is quite unobjectionable and has a ciirious resemblance to the 
doctrine of our English law that the trust of the legal estate results to the man who pays 
the purchase-money, and this again follows the analogy of our common law that where 
a feoffment is mad© without consideration the use results to the feoffor. The exception 
in our law by way of advancement in favour of wife or child does not apply in India 


ix) Thukram v. Government (1871) 14 M.I.A. 112. 
(j/) Musadee Mahomed v. Meer?.a, Ally (1854) 6 
M.I.A.. 27 ; Qopi Wasudeo v. Markande 
(1879) 3 Horn. 30; Abdul Hye v. Mir 
Mahomed (1884) 10 Cal. (516, 11 E.A. 10. 

( 2 ) Johnston v. Oopal Singh (1931) 12 Lah. 646, 
.557, 133 I.O. 628. (’31) A.L. 419 ; Gopal v. 
Keshoba (1936) Na$?. 66, 165 I.C. 350. (’36) 
A.N. 185. 

(а) Dhnrani Kant v. Kristo Kumari (1886) 13 

I. A. 70, 13 Cal. 181 ; Mst. Thakro v. Ganga 
Pershad (1888) 15 I. A. 29. 10 All. 197. 

(б) (1854) 6 M.I.A. 53. ot p. 79 ; Moulvi Sayyued 

v. Musswnat Hebee (1869) 13 M.I.A. 232, 
247 ; Bissesur v. Luohmessur (1880) 5 Cal. 


L.R. 477, 6 I. A. 233 (1886) 13 Cal. 181 
13 I. A. 70, supra [purchase in uife’s 
name); Chunder v. Kristo Ko)»hI 

(1871) 15 W.R. 3.57. 

(c) Kermrk v. Kerivick (1920) 47 I. A. 275, 48 Cal. 

260, 57 I.C. 834, (’21) A.PC. 59 

Ipurchase bv husband of land in Ransroon 
and transferred into wife’s name — 
advancement diapro ved ! . 

(d) Panton v. Administrator-General (1926)28 

Bora. L.R. 11, 93 I.C. 161, (’20) A. 
Journal 158 [no advanrp'n<»nt]. 

(e) Bilas Kunmar v. Desraj fl915) 42 I. A. 202, 

205, 37 All. 557, 564-565, 30 I.C. 299 
(’15) A.PC. 96. 
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S. 605 Oopeekrisl v. Gungapersaud (/) ; but the rclatiotiship is a circurastonce which is taken into 
consideration in India in determining whether the transaction is benanii or not. The 
general rule in India in the absence of all other relevant circumstances is thus stated by 
Lord Campbell in Dlmnn Das Panday v. Mvssumat Shania Soondri Dibiah (g) : The 
criterion in these cases in India is to consider from ivhat source the money comes with which 
the purchase- money is paidP 

In cases of this kind it is material to en(iuire who enjoyed the income of the property, 
whether the real owner or the person in whose name the property was bought. Thus 
where pro])erty was purchased by A witli his money in the name of B, and the question 
arose whether the purchase was benaini as alleged by A or intended to be a gift for B 
in rcjturn for his servi'ces as alleged by B, their Lordships of the Privy Council hold that 
evidence of B'a possession for nine and a half years without beitrg called on by A to 
acccfunt for the nmts, and of B'h pm'forniance of valuable .services suHicient to establish a 
claim on d’s generosity, was decisive in favour of a gift (/t). It is also material in cases 
of this kind to impiire into the position of the parties and their relation to one another 
and the imjtives which couhl govern their actions. Thus where property was purchased 
by a MahoiiK'dan lady in her daughter's name and the transfer was impeached by her 
son fifter h(‘r death as benami, their Ijordships lu‘ld that the resulting inference that 
it was a benami transaction was rebutted by the evidence of gift, and by the proved 
intention of the mother to exclude the son with whom she was on hostile terms from 
inhcuitance (f). 

Deposit by husband of his own money in bank in the names of himself and his wife . — 
The deposit by a Hindu of his own money in a bank in the joint names of himself and 
wife, and on the terms that it is to bo payable to either or the survivor does not on his 
<ieath constitute a gift by him to his wife. There is a resulting trust in his favour in th(^ 
absence of proof of a contrary intmition, there being in India no presumption of an 
intended advancenumt in favour of a wife (j). 

Burden of proof. — •Wlu re A purchases property in the name of B, and subsequently 
sues B for a declaration that he is the real owner (d the property, the burden lies heavily 
on him to show that he is the real owner. Tlu‘ reason is that what A has really to do 
in such a ease is to show that tin* apparent state of things is not the real state of things, 
in other words, that tlu- person who a{»pears as the owner on the face of the deed is not 
the real owner. The ('ourts should look with jealousy on benami transactions, and 
they should reijuire from a strict proof of his title before holding that B is merely a 
benainidar. Aiul although there may be, with respect to benami transactions, circum- 
stances whicli might create* susjrieion and doubt as to the truth of the case of the 
benainidar, yet the Courts should not decide upon imue suspicion, but upon legal grounds 
e.stablished by evidence (A). When evidence on neither side is wholly convincing, and 
when the evidence given and withheld is ojiim to adverse criticism, the Courts must rely on 
the surrounding eireumstanees, the position of the parties and their relation to one another 
tlie motives which could govern their actions, and their subsequent conduct (f). 

Antc-nuplial ayreement.- AXhon it is alleged that a purchase of property in India 
by an Indian out of his own money, but in the name of his wife, was made in pursuance 


(/) (1854) 6 M.I.A. ,53. 

ig) (1843) 3 M.I.A. 229 ; liam Narain v. 
Muhammad (1899) 26 I A. 38, 39, 26 Cal. 
227, 230; De Silva v. l)e Sdva (1903) 
5 liopi. Iv.R. 784 ; Motivahu v. Purshulum 
(1904) 6 Bom. L. H. 975. 

(h) (1899) 26 I. A, 38, 26 Cal. 227, supra. 

(t) Ismiil V. Ilaftz Boo (1906) 33 I. A. 86, 33 Cal. 
773. 

ij) Quran Diita v. Ram Dim (1928) 55 I.A. 235, 
55 Cal. 944, 109 I.C. 723, ('28) A.PC. 172; 
ShamhhunathShiipuriy. Pushkaranath 71 


I.A. 197. 

Sreeminchunder v. Qopaulchunder (1866) 11 
M.I.A. 28 ; Navmb Azimut v. Hurdwaree 
Mul (1870) 13 M.I.A. 395 ; Faez Buksh v. 
Fukeerooden (1871) 14 M.I.A. 284 ; Uman 
Parshad v. Qandharp (1888) 15 Cal. 20, 
14 I.A. 127 ; Prince Suleiman v. Nawab 
Mehndi (1898) 26 Cal. 473, 25 I. A. 15 ; 
Nirmal thunder v. Mahommed (1899) 26 
Cal. 11, 25 I.A. 225. 

(I) Dalip Singh v. Chaudhrain (1908) 80 All. 
258, 36 I.A. 104 ; Sitamma v. Sitapathirao 
(1938) Mad. 220, 176 I.C. 636, (’38) A.M. 8. 
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of an ante-nuptial agreement, and that consequently it is not to be regarded as a benami 
transaction, the alleged ante-nuptial agreement, if oral, must be proved by the clearest 
and most satisfactory evidence of credible witnesses : it would be unwise to act upon 
oral evidence, unless there was contemporaneous written evidence to corroborate it (w). 

We now proceed to note the cases in which the Courts have refused to give effect to 
the real title. They form the subject-matter of the next four sections. 


606. Exception I: sale under a decree of Court or for arrears 
of revenue.-— Where a property is sold under a decree of Court 
01 for arrears of revenue, and it is purchased benami and the 
benamidar is certified to be the purchaser, the real purchaser 
cannot maintain a suit against the benamidar to establish his 
title to the property or to recover possession thereof from 
him. It is so provided by several statutes. 

Illustration. 

A obtains a decree against B for Rs. 6,000. In execution of the decree B'a property 
is sold, and it is purchased by C in IXa name. I) then obtains a certificate of sale from 
the Court. C cannot sue D for a declaration that he was the real purchaser at the sale. 
The law is the same where property held by B is sold for arrears of revenue payable to 
Government, and it is bought by C in D’s name. 

See the Code of Civil Procedure, 1908, see. 66 (n) ; the Bengal Land Revenue Sale 
Act, 1859, sec. 36; United Provinces Land Revenue Act, 1901, sec. 178; the Madras 
Revenue Recovery Act, 1864, sec. 38. 

The provisions^of the above Acts do not affect the rights of third parties. Therefore 
in the case put above it is open to a creditor of C to sue 0 and D for a declaration that 
the property belongs to C, and that it is liable to satisfy his (G’s) creditor’s claims (o). 
Nor does the purchase made by a member of a joint Hindu family in his name, but toith 
funds belonging to the family, come within the meaning of those Acts. Therefore it is 
open to the other members of the family to maintain a suit against him for a declaration 
that the purchase was made on behalf of the family (p). 

607. Exception II: transfer by benamidar for value.- 
Where a benamidar sells, mortgages or otherwise transfers 
for value property held benami by him without the 
knowledge of the real owner (q), the real owner is not entitled 
to have the transfer sot aside, unless the transferee had notice 
actual or constructive that the transferor was merely a 
benamidar (r). 

A buys certain property in the name of B. B then sells the property to C, and mis- 
appropriates the purchase-money. A sues B and C to have the sale set aside, alleging 
that he is the real owner of the property. The sale will not be set aside unless A shows 
that G has notice actual or constructive that B was not the real owner. 


(m) Sura Lakshmiah Chetly v. Kothandarama 

PUlai (1925) 52 I. A. 286, 48 Mad. 605, 
88I.C. 327, (’25) A. PC. 181. 

(n) See Qanqa Sahai v. Kesri (1915) 42 I. A. 

177, 182, 37 All. 545, 30 I.C. 265, (*15) 
A. PC. 81, 

( 0 ) Kanhizak v. Monohur (1886) 12 Cal. 204; 
Saba Bibiy.HaraLal (1894) 81 Cal. 519. 


(p) Bodh Singh v. Ounesh C hinder (1874) 12 

Beng. L. R. 317 [P.C.]. 

(q) Sarju Parshad v. Bir Bhaddar (1893) 20 I. A. 

108. 

(r) .Rariicoomar Koondoo v. Mcqueen (1873) 11 

Bcug. L.R. 46 I.A. Sup Vol. 40 ; Mir Ma- 
homed Mazuffer v. Kxshori Mohun (1895) 
22 Cal. 909, 22 LA. 129. 


Ss. 

605-607 
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Ss. Constructive notice.- -It is the duty of a purchaser not merely to asccn-taiii in whose 

607 608 property stands, but also to ascertain who is in actual possession of the pro- 

' perty at the tiirH^ of the sale to him. If he fails to do so, and it turns out that the real 

owner, and not the henarnidar, was in pos.session and receipt of the rents of the property, 
li(^ will be deemed to have constructive notice of the fact that the benamidar was not 
the real owner. Tlnis if in the case i)iit above, A was in possession, and C omitted to 
ciKiuire as to who was in pcj.'^.scssion, A would be entitled to have the sale set aside (s). 

Noti^ in this coniUH-tion the provisions of s. 41 of the Transfer of Property Act, 1882, 
which run as follows*^ — “ Where, with the consent, express or implied, of the persons 
intcresicfl in immoveable property, a person is the ostensible owner of such property and 
transfers the same for consideration, the transfer shall not be voidable on the ground 
that the transhwor was not authorized to mate it: provided that the transferee, after 
taking reasonable care to ascertain that the transferor had power to make the transfer, 
has acted in good faith.” 


608. Exception III: fraud upon creditors.— Where property 
lias been placed in a false name for the express purpose of 
(hdraudino creditors, and that purpose has actually been 
(dfected, the real owner is not entitled to recover back the 
property from the benamidar {t). But if the contemplated 
fraud is not <‘iTected, the real owner is entitled to get back 
the projierty from the benamida.r {u). 

A, who is indebted to several persons, executes a deed purporting to be a conveyance 
of his property to U for Rs. :I0,0(K). No purchase money is paid by H to A, and the 
object of the transaction is to defraud A’a creditors. After some time A compounds with 
his creditors and pays them a o(»mposition of four annas in the rupee. A then sues 
H to recover back the property from B. Here the object of the fraud is effected, and 
the maxim apj)lie.s, “i/r pari delicto potior est conditio 2^ossedenlis,'' that is to say “in 
ecpial fault the condition of the j)ossessor is the more favourable.” Both A and B are 
equally guilty of a confederacy to defraud A’s creditors; but the possession being in 
B, the Court will not disturb him in his possession. In such a case the Court will say 
” Let the estate lie where it falls.” But if A sues B to recover the property before the 
contemplated fraud is committed, the Court will not punish A merely because he at one 
time intended to defraud liis creditors, and it will direct B to deliver the property to A. 
\\ here the pmpo.se of the fraud is not effected, there is nothing to prevent the real owner 
from repiuliating tiie entire transaction, removing all authority of his confederate to 
carry out llu' fraudulent scheme and recovering possession of the property {v). 

Note in this eonneclion the provisions of s. 84 of the Ijidian Trusts Act, 1882, which 
run as follows : — ” \\ here the owner of property transfers it to another for an illegal 
purpose and such purpose is not carried into execution . . . the transferee must 

hold the property for the benefit of tlie transferor.” [Note — To transfer property for 
the purpo.se of defrauding creditors is to transfer it for an illegal purpose within the 
meaning of s. 84 of the Trust Act.] 


Mancharii v. Kontjseoo (1869) 6 Bom. ll.C. 
O.C. .’ll) : V iinnkapai'harya v. Yanianasamx 
(1911) 36 Bom. 269, 10 I. C. 817 ; Imam- 
baiuii V. Kumleswari (1887) 14 Cal, 109, 
117, 13 I. A. 160, 16.6. 
yawab t^inyh v. Daljit Singh (1936) 58 All. 
842, 162 I.C. 968, ('36) A.A. 401. 


(u) Petherpermal v. Muniandi (1908) 35 I. A. 98; 
Honapa v. Narsapa (1899) 23 Bom. 400; 
Raghaoalu v. Adinarayana (1909) 32 Mad. 
323, 2 I. C. 616 ; Jadu Nath v. hup Lai 
(1906) 33 Cal. 967 ; Qirdharlal v. Mani- 
•camma (1914) 38 Bom. 10, 20 I. C. 60, 
(■14) A. B. 283. 

(c) (1908) 35 I. A. 98, 103, supra. 
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Collusive decree. — Where ca collusive decree is obtained by a beiiamidar against the 
real owner with the object of defrauding the latter’s creditors, the decree is binding 
on the real owner even if no creditor has been defrauded. The reason is that where a 
person has suffered judgment to pass against him, the matter is then placed hetjond his control. 

A buys a house in B's name with the object of protecting the property agamst the claims 
of his creditors, and occupies it as B'a tenant. Subsequently B in collusion with A 
sues A to recover possession of the house from him, and obtains a decree cr parte against 
A. A cannot impeach the decree on the ground that the object oi the decree was to 
defraud his creditors. The result is that if B applies for execution of the decree tbio 
Court Avill order A to deliver possession of the property to B {tv's But the decree may 
be challenged by .d’s creditors {x). 

609. Exception IV: transaction against public policy.— 

Where a purchase of property, which if made by a person 
in his own name, would be illegal, as being opposed to public 
policy, is made by him in the name of another person, the 
real purchaser is not entitled to recover the property from the 
benamidar (y). 

In the case cited above, the Kanungo of a district, who was prohibited on penalty 
of dismissal from office from acquiring property in his own district, purchased property 
in the name of his brotlier’s son. .After the Kanungo’s death his heirs sued his brother s 
son for recovery of the property. It was held that they were not entitled to recover 
the property. 

610. Decree against benamidar.— In the absence of any 
evidence to the contrary, it is to be presumed that a suit 
instituted by the benamidar has been instituted by him with 
the full authority of the real owner, and any decision come 
to in the suit is as much binding upon the real owner as if 
the suit had been brought by the real owner himself (2). 

Illustration. 

A buys a house benami in B'a name. C is in possession of the house at the date 
of purchase. B sues C to recover possession of the house, but the suit is dismissed. 
A alleging that he is the real owner, and that B was negligent in the conduct of the suit 
against C, sues C to recover possession. The Court finds that the suit by B against C 
was instituted with the knowledge ot A, A is, therefore, bound by the decree in that 
suit as if he himself had instituted the suit, and the suit is barred as res judicata : Shamgara 
V. Krishnan (1892) 15 Iliad. 267. 

611. Right of benamidar to sue.-A benamidar fully 
represents the true owner, and so far as the outside world 
is concerned can maintain all suits whether arising out of 
contract or out of title to immoveable property (a). 


(w) Cftcnt'irappov. Puttapp£i( 1887) 11 Bom. 708; i 

Venkalramanna v. Viramma (1887) 10 
Mad. 17. 

(x) Oopi V. Markande (1879) 3 Bom. 30. 

(y) Sheo Narain v. Mata Prasad (1906) 27 All. 

73. 

(^) Oopi Nath v. Bhugwat (1884) 10 Cal. 697, 
705 ; Shangara v. Krishnan (1892) 15 
Mad. 267 ; Baroda Kanta v. Chtindsr 


Kanta (1902) 29 Cal. 682 ; Kaniz v. Wali 
Ullah (1908) 30 All. 30 ; Ravji v. Mahadw 
(1898) 22 Bom. 672. 

Our Narayan v. Sheo Lai Singh (1919) 46 
I. A. 1, 46, Cal. 556, 49 T. C. 1, ('18) A. 
PC. 140 [benami pur-ibasel ; VaUhesvoara 
V. Srinivasa (1919) 42 Mad. 848, 50 I.C. 
309, (’19) A.M. 524 [benami mortgage], 
[F.B.]. 


Ss. 

608^11 
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§. 021 Suits arising out of ronlract. — A benaniidar can maintain a suit on a contract entered 

into in his name. Thu.s if A lend.s money to B on a mortgage of B s property and the mort- 
gage is taken in C'h name, C may sue B on the mortgage in bis own name {b). Nimilarly 
if A lends money to B on a promis.sory note, but the note is taken in 6*’s name, 6 is the 
projier person to sue nj)on it (r). A can sue B only if he ensures that B is protected from 
further liability to C. This object is attained if C is made a party to the suit, appears in 
(\ 4 urt and states that he does not claim on the note (d). 

As ri'gards suits for reeovi'ry of land upon title, there was a conflict of decisions. 
On the one hand, it was held by the High Courts of Calcutta (e) and Madras (/), liiat a 
benamidar, as such, was not entitled to maintain a suit in his name for possession of land 
of which he was rneiely a benamidar. On the other hand, it was held by the High ('ourts 
of Allahabad ((/) and Hombay (/i), that he was entitled to maintain such suit. In a recent 
case the .ludici^d ('ommit.tee ludd that a benamidar can sue in his own natne to recover 
immoveabl*' property vested ir\ him as benamidar. He has the title and right of posses- 
sion which the real owner has given him, which is apparently enough to support the 
suit {i). 


JUustration. 

A pure}ia.ses a hou.so benami in /Cs name. At the date of the purchase C is in posses- 
sion of the liouse. B sues (J for posse.ssion of the house. The defence is that B is not 
the real owner. B, though a mere benamidar, is entitled to maintain the suit. It i.s 


open to to apply to be joined in the suit, 
in the suit. 


{b) lihola v. Ham Hall (181)7) 21 Cal. 34 , Sachi- 
lananda v. Baloram (181)7) 21 Cal. 044 
[suit for foreclosure] ; Yad Ham v. (hnrao 
Singh (m^) 21 All. 380; Komta Hranad 
v. Indumati (1015) 37 All. 414, 417-418, 
21)1.C. 51)3, (’1.^) A. A. 204. 

(r) Humaniija v. Sadngopa (IDOd) 28 Mud 20.5 ; 
Subba Narayaria v. Hamasivami (11)07) 
^ 30 Mad, 88, on a]»i). Iroin 28 Mad. 244. 

(d) Srvt Krishna .fitna v. Serfa Xath Hem 
(1038) 1 Cal. 450, (’37) A. C 7.53. 

(«) linn dutnnd v, Akoy Knnmr (1880) 10 Cal. 
304; hsitr Chandra v. Copal Chandra 
(1898) 25 Cal. 08; Haroda Sundaii y. 


is also open to C to apply to have A joined 


Dino Bandhn (1808) 25 Cal. 874; Mo- 
hendra Nath v. Kali Proshad (1003) 
30 Cal. 265; Alrabannesa v. SafatvUah 
(1916) 43 Cal. 504, 31 I.C. 181), (’16) A.C. 
645 [suit for partition]. 

if) Kathapeninml v. The Seeretarg of Slate for 
/adm( 1907) 30 Mad. 245. 

(g) Nnnd Kishore v. Ahmad Ata (1896) 18 All. 
69, (1899) 21 All. 380, supra; Bachcha 
V. Cajadhar Aaf (1906) 28 All. 44. 

(//) Havji V. Mahadev (1898) 22 Bom. 672; 

Bagdu v. Balvant (1898) 22 Bom. 820. 
(0 Car Narain v. Sheo Lai Singh{m[)) 46 1. A. 
1, 46 Cal. 566, 49 i 0. 1, (’18) A.PC. 140. 
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CHAPTER XXX. 

JAINS. 

1. Jain tenets and Jain km. 

612. Jains and their tenets.— The Jains seem to have 
originated in tlie sixth, or seventh century; to have become 
conspicuous in the eight or ninth century ; got to f\\(\ highest 
prosperity in the eleventh and declined after the twelfth. 
Their principal seats seem to have be,eu in the southern parts 
of India, in Griijarat and the west of* India, e.g., Mowar and 
Marwar. They seem never to liave had much success in the 
pi’ovinces on the Ganges. They are still very numerous, 
especially in Gujarat, Wio Rajput country and Canara. 

The chief objects of tlieir worship are the idols of a limited 
number of saints who have raised themselves by austerities to a 
superiority over the gods, and which exactly resemble those of 
Buddha in appearance and general character but are entirely 
distinct from them in their names and individual histories. As 
regards religion, they hold an intermediate place between the 
followers of Buddha and Brahma. They reject the scriptural 
character of the Vedas, and repudiate the Brahminical doctrines 
relating to obsequial ceremonies, the performance of shradh, and 
the offering of oblations for the salvation of the soul of the 
deceased. Amongst them there is no belief that a son, either 
by birth or adoption, confers spiritual benefit on the father. 
They also differ from the Brahminical Hindus in their conduct 
towards the dead, omitting all obsequies after the corpse is 
burnt or buried (j). There are, however, among them castes 
which still observe Hindu customs, and perform the monthly, 
six-monthly and anniversary ceremonies of the dead. In 
cases such as these the right to perform the ceremonies is 
governed by the ordinary Hindu law, that is to say, the son 
of the deceased has the preferential right to perform the 
ceremonies, and if there be no son (which term includes grand- 
son and great-grandson), it is the duty of the widow to get 
them performed provided the husband was divided at his 
death and the widow succeeds to his estate as his heir (k). 

The Jains agree with the Hindus in other points such as 
division into castes. This exists in full force in the south and 

(j) Bhagvandas v. Rajmal (1873) 10 Bom. H. C. 1 {k) Sundarji v. Dahibai (1905) 29 Bom. 316. 

241, 246-249. I 


S. 612 
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Ss. west of India, and can only be said to he dormant in the 

612, 613 north-east. A Jain converted into orthodox faitli returns to 

the caste from whicli he traced his first descent (1). Jains are 
mostly of Vaishya origin and they themselves have numerous 
divisions of tlieir own of which the principal ones are (1) Pramer, 
(2) Oswal, (3) Agarwal and (4) Khandewal (m). 

Ill Oellappd V. Emmma {n) where the ([uestion was whether a Jain widow was com- 
petent to adopt a son to her husband without his authority Kumaraswami Sastri, Ag. 
C. J., said : “ Were the matters rest integra, T would be inclined to hold that modern 

researcli has sliown tint;}, the Jains are not Hindu dissenters but that Jainism has an origin 
and history long anterior to the Smritis and commentaries which are recognised authorities 
on Hindu law and usage. In fact Maha Veera, the last of the Jain Theerthankaras^ 
was a (iontionporary of Buddha and died about 527 B.(.\ I’lie Jain religion refers to a 
number of jirevious Theevthankaras and there can be little doubt that Jainism as a distinct 
religion was nourishing several centuries before Christ. In fact Jainism rejects the 
authority of tlu* V^'das which form the bedrock of Hinduism and denies the efficacy of the 
various ceiimionies which Hindus consider essential. So far as Jain law' is concerned 
it has its own law-books of which Bhadrabalui Samhita is an important one. \'’ardha- 
imana Xiti and Ashana Niti by the great .lain teacher Hcmachandra deal also with Jain 
law. No doubt, by long association with Hindus who form the bulk of the population, 
Jainism lias assimilated s(*veral of the customs and ceremonial practices of the Hindus 
but this is no ground for applying the Hindu law as developed by Vijnaneshwara and 
other coinnientatois, .several centuries after .Jainism was a distinct and separate religion 
with its own religious ceremonial and h'gal .systems, en bloc to .Jains and throwing on 
them the onus of showing that they are not bound by the law as laid down by Jain law- 
givers. It seems to me that in considering fiue.stions of Jain law relating to adoption,, 
succession and partition wc have to sec what the law as expounded by »lain law-givers 
is and to throw the onus on those w'ho a.ssert that in any particular matter the Jains 
have adopted Hindu law and custom and have not followed the law as laid down by their 
own law-givers.” See, however, see. (313. 


613. Jain Law. -The ordinary Hindu law is to be applied 
to Jains, in the absence of proof of special customs and usages 
varying that law. Tliose customs and usages must be proved 
by evidence, as other special customs and usages varying tlie 
general law sliould be proved (ss. 16-20), and in the absence 
of proof the ordinary law must prevail (o). There is, however, 
notliing to limit the scope of the in(]uiry to the particular 
locality in which the })ersons setting up the custom reside. 
Judicial decisions recognising the existence of a disputed 
custom among the Jains of one place are relevant as evidence 
of the existenc(5 of the same custom amongst the Jains of 


(/) Am’itihin \ (.'orind (1.S09) 23 Uom. 257. 

(m) Anihubai v. (Jorincl, mupra. 

(u) (1927) .50 Mini 22S, 229-230, 90 I.C. 503. 
(’27)A.M. 22S. 

(o) Chotufj Lull V. Chunno Inll (1879) « I A. 
1.5, 22 AV.R. 490; Shco Siiitjh lUii v. 
Mumaumut Dakho (1878) 5 I.A. 87, 


1 All. 088 ; Lola Ritp (.'hand v. Jambu 
Varshad (1910) 37 I.A. 93, 103-104, 
32 All. 247, 6 I.C. 272 •, Dulakanv. Ratan 
Lai (1928) 26 All. L.J. 1196, 110 I.C, 
546, ('28) A. A. 6.56 (1927) 50 Mad. 228, 
99 I.C. 503, (’27) A.M.228, supra; Jai~ 
ivand V. Anandi Deii (1938) All. 196, 
173 I.C. 356, C38) A. A. 62. 
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another place, unless it is shown that the customs are different ; 
and oral evidence of the same kind is equally admissible (p). 
WTiere, however, a custom is negatived by a judicial decision 
in one place, e.g.^ Madras, the fact that among Jains in the 
other Presidencies such a custom has been upheld by Courts 
does not warrant a general presumption of the prevalence 
of the custom in the Madras Presidency (q). 

614. Jain law in Bombay Presidency. -In Bhagwandas 
V. Rajmal (r), Westropp, C. J., said : “ Hitherto, so far as we 
can discover, none ])ut ordinary Hindu law has been ever 
administered either in ‘tliis Island or in this Presidency to 
persons of the Jain sect.” 


2. Succession. 


615. Law of succession. — Until a special custom to 
the contrary is established, the ordinary Hindu law governs 
succession amongst the Jains. The ordinary Hindu law is 
that of the three superior castes ( 5 ). 

616. Interest taken by Jain widow in her husband’s estate. — 
In the absence of a custom to the contrary, a Jain widow 
takes a limited interest in her husband^s estate similar to the 
‘‘ widow’s estate.” A custom, however, to the contrary has 
been proved in several cases, and it has been held in cases from 
Meerut {t), Saharanpur (u), and Arrah in the district of Shaha- 
bad {v), that amongst Agarwala Jains the widow takes an 
absolute estate in the self-acquired property of her husband, 
and that she has full power of alienation in respect of such 
property. But there is no custom which entitles her to an 
absolute estate in ancestral property left by her husband. 
In the latter case she takes only a widow’s estate (w). 

In Bombay it has been held that there is no custom among 
the Dasha Shrimali Shwetambar Jains of Khandesh under 
which a widow takes an absolute interest in her husband’s 


{p) llarnabh Pershad v. Mandil Pass (1900) 
27 Cal. 379, 391. 

(q) Gettappa v. Eramma (1927) 50 Mad. 22S, 

237-238, 99 I.C. 503, (’27) A.M. 228. 

(r) (1873) 10 Bom. H.C. 241, 256; Atmva v. 

Mahad^auda (1898) 22 Bom. 416. 

(«) Ambabai v. Gorind (1899) 23 Bom. 257 ; Mt. 
Lado V. Banarsi Das (1933) 14 Lah. 95, 
139 I.C. 721, (’32) A.L. 546 [case from 
Delhi]. 


(0 Sheo Singh Rai v. Mussumut Dakho (1878) 
5 I.A. 87, 1 All. 688. 

(tt) Shimbhii Nath v. Gayan Chand (1894) 16 
All. 379. 

{v) (1900) 27 Cal. 379, supra. 

(tv) Panhar Singh v. Shamher Jang (1931) 20 
All. L.J. 314, 133 I.C. 785, (’31) A.A. 695; 
Nek}um Singh v. Snniwas (1926) 24 All. 
L.J. 751, 96 I.C. 639, (’26) A.A. 586. 


Ss. 

613-616 
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estate or a mother in her son’s estate (x). These females 
in that community take only a “woman’s estate.” 

616A. Succession to stridhana.— According to the custom 
and usages of the Agarwala community, the son is entitled 
to succeed to his mother’s stridhana {y). 


3. Adoption. 

617. Adoption secular in character — The Agarwala Jains 
do ]U)t believe^ that a son wliether by birtli or adoption, 
confers any spiritual l)enefit on tlie father ; the adoption, 
tlierefore, is entirely secular in character [z). 

618. Adoption by widow.— Amongst the Agarwala 
Banins of tlie Sarogi sect a sonless widow may by custom 
a(lo[)t without the permission of her husband or the consent 
of her husband’s sapijulas [a). If the family is joint, he becomes 
ii copiU’cener (s.472) (6). There is no such custom in the 
Ahidras Buisidency (c). A Jain widow in Bombay can adopt 
without the liusband’s authority (d). 

619. Second adoption by widow.— As under the Hindu 
la w, so among Jains, a Jain widow has power after the death of 
an adopted son to make a second adoption (e). 

620. Age of boy to be adopted: adoption of married man. — 
The Agarwala Jains belong to the twice-born classes, 
and by the general Hindu law applicable thereto a boy 
cannot b(*. adopted aft(‘T liis marriage, except in the case of 
j)ersons govenuid by special custom duly proved. In a 
case from 8aliaranpur it was held by the Courts in India, 
tliat according to the custom of which evidence was given 
in the case there was no restriction of age or marriage, and 
that a nuirried man could be adopted. This decision was 
confirmed by the Privy Council on appeal, but their Lordships 
observed that having regard to the fact that the custom alleged 


(x) Bhikabai v. Manilal (1930) 54 Horn. 780, 
128 l.C. 628, {'30) A 11. 517. 

(//) Ilariram v. Mudan (iopul (1928) 33 t'.W.N. 

493, 114 505. (’29) A.IH'. 77. 

(?) Dhnurm v. Boni Bai (1925) 52 I. A. 231, 
242, ,52 I’al. 482. 87 l.('. 357, ('25) A. IT. 
118 [a case Irum Amraoti in the (’.l‘ ]. 

(a) Sh<o Singh Rai v, Mumimut Dakho (1878) 
5 T.A. 87, 1 All. 688 ; Afanri Chand v. 
Jagat Sdtani (1890) 17 ('al. 518; Lakhmi 
Chand v. (hilto Bai (1886) 8 All. 319; 
Harnabh Pershad v. Mnndxl Bass (1900) 
27 Cal. 397 ; Maiiohar Bai v. Banarsi Das 
(1907) 29 All, 495 ; Asharfi v. Buy Chand 


(1908) 30 All. 197 ; Banani Das v. Sumat 
Prastf(Z(]936) 58 All. 1019, 164 I. C. 1047, 
('36) A. A. 641. 

(ft) Sundar Lai v. Baldeo Singh (1938) 14 Lah. 
78, 138 I.C. 151, (’32) A.L. 426. 

(c) Pena Anmiani v. Krishna Sami (1893) 16 

Mad. 182; Gettappa v. Eramma (1927) 
50 Mad. 228, 99 I.C. 503, (’27) A.M. 
228. 

(d) Yaniashetti Bhaushetti v. Ashok hhau Shefii 

(1940) Bom. 819, 191 I.C. 488, (’40) A.B. 
391; Suganchand Bhikamchand v. Mangi- 
bai Gulabchand (1942) Bom. 467, 201 I.C. 
759, (’42) A.B. 185. 

(e) (1886) 8 All. 319, supra. 
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was very wide and the evidence was limited to a comparatively 
small number of centres of Jain population, the case should 
not be taken as a satisfactory precedent if in any future 
instance further evidence regarding the alleged custom should 
be forthcoming (f). In a later case (jf), it was held by the 
Privy Council that in the Sitambari sect of Jains the adopted 
son may at the time of his adoption be a grown up and married 
man. The High Court of Allahabad has also held that 
among Jains a married man may lawfully be adopted (h). In 
Dhanmj v. Sonibai (i) the parties belonged to the caste or sect 
of Agarwalas, who, as their Lordships of the Privy Council 
observed, generally adhere to Jainism and repudiate the Brah- 
niinical doctrines as to obsequial ceremonies, shraddhas and 
offerings of oblations for the salvation of the soul of the deceas- 
ed, and do not believe that a son either by birth or by adoption 
confers spiritual benefit on the father. Their Lordships further 
observed that among these people the qualifying age of adop- 
tion extends to the thirty-second year. 

621. Adoption of orphan.— Under the Hindu law it is 
essential to the validity of an adoption that the child should 
be '' given to the adopter by the fatlier, or if he be dead, 
by the mother. No other person has this right, nor can such 
right be delegated to any other person. Consequently a boy 
who has lost both his parents cannot be adopted. This rule 
applies also to the Agarwala Banias of the Sarogi sect (j). 

In a Bombay case where the question arose whether 
there was a custom of adopting an orphan among Jains in 
Western India, it was held that the evidence given in the case 
was sufidcient as between the parties to the suit and those 
claiming through and under them to entitle the Court to say 
that there was such a custom {k), 

622. Adoption of daughter’s son. — A daughter’s son may 
be adopted amongst the Agarwala Banias of the Sarogi sect (1). 

623. Adoption of sister’s son. — Under Jain law the adoption 
of a sister’s son is valid (m). 


(f) Lala liup Chand v. Jambu Parsad (1910) 

37 I. A. 93, 32 All. 247, 6 I.C. 272. 

(g) Sheokmrbai v. Jeoraj (1920) 25 C.W.N. 

273 [P.C.], 61 I.C. 481, (’21) A.PC. 77. 

(A) Manohar Lai v. Benani Das (1907) 29 All. 
495. 

(i) Dhanraj v. Soni Bai (1925) 52 I. A. 231, 
242, 52 Cal. 482, 87 I.C. 357, (’25) A.PC. 
118 [a case from Amraoti in the C.P.]. 


(j) (1925) 52 I.A, 231, 230, 52 Cal. 482, 87 I. C. 
357, (’25) A. PC. 118, supra; Bhagvandas 
V. BajrnaKmZ) 10 Bom. H. C. 241. 

(A) PursfuHtam v. Venichand ( 1921) 45 Bom. 754, 
61 I.C. 492, (’21) A.B 147. 

(/) Sheo Singh Rai v. Mussamut Dakho (1878). 
5 I.A. 87, 1 All. 688. 

{m) Hassan AH v. Naga Mai (1876) 1 All. 288. 


s«. 

620.623 
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8. 624. Ceremonies incidental to adoption. — Among Agarwala 

625 Jains tlio only ceremony necessary for an adoption is the giving 
and receiving of the boy in adoption. It is not necessary that 
the boy should be j)laced on the lap of the widow («). 

Among Agarwala Banias of the Sarogi sect the practice 
iia.s been at the time of adoption to tie a turban round the 
head of the boy who is being adopted in the presence of the 
principal men of the community (the punches) and give them 
a feast (o). 

Amongst the Agarwala Banias of Zira (in the Punjab), 
the general rules of Hindu law as to adoption do not apply, 
and by the custom applicable to them an unequivocal 
<leclaration by the adopted father that a boy has been adopted 
and the subsequent treatnumt of that boy as the adopted 
son is suhicient to constitute a valid adoption (p). 

625. Share of adopted son.— As amongst orthodox Hindus 
so among Jains an adopted son is entitled in the Bombay 
Presidency to one-fourth of the estate of the adoptive father 
if a natural son is born after the adoption {q). 


in) (lll'JO) 115 r.W.N. 272. (U 481. ('21) 
A l’(’ 77, supnt: (I '.>2.5) 52 J.A 23). ,52 
Cal. 482, 87 I.C. 357, (’25) A.l’C. 118, 

<o) Dhmiaj v. S,„n Jhii (11)25) 52 I A. 231, .52 


Ctil. 482, 87 I.C. 357, (’25) A.Pc. 118. 

I ip) i'hman Lai v. Han Charal (1913) 40 I. A 
I 1.50. 40 Cal. 879, I'J I.C. 6G9. 

I in) Hakhab v. ('hmi\Ial (1892) 10 Bom. 347. 
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CHAPTER XXXL 
SEDRAS. 

626, Who are Sudras.-- The Hindus are divided into two 
main divisions, namely, (1) the regenerate castes, and (2) the 
Sudras. Legally Siidra merely denotes one of the two main 
genera among Hindus. In Subrao v. Radlia (rh Madgavkar, J., 
observed as follows : “ The SanskT it texts which lay down 

certain functions and duties of the four main castes in Ifindu 
society as it might have existed many centuries ago, are not 
applicable to the present when function and legal caste do 
not coincide .... The origin of caste is likewise not very relevant. 
It is generally agreed that castes arose, partly from the 
division of classes and functions and partly from the contest 
between the fairer Aryan with the darker Dravidian, as is 
sufficiently proved by the Sanskrit word varna or colour of 
caste. But colour, no more than function, is a test of caste, 
the Sudra of the North being often fairer than the Brahmin 
of the Soutli. Tlie tendency of occupation to be hereditary 
in a society which ceased to progress and the crystallization 
of the idea of caste and its abnormal growth over a large area 
such as India, are matters of sociological interest but throw 
little legal liglit on the question in issue. Even at the present 
day, the principle that caste springs from birth and cannot be 
changed is not unchallenged by ethnologists, who point out 
that miscegenation and the absorption of the aboriginal in- 
habitants into Hinduism have existed for centuries and have not 
stopped. This process has also been recognised by the Courts. 
It suffices to refer to recent cases such as Sahdeo Naram Deo 
V. Kusum Kumari ( 5 ) where such a process of absorption 
including the custom of adoption barely a century old was 
recognised by their Lordships of the Privy Council.’’ 

In a Calcutta case (0, the question was whether Kayesthas 
were of the Sudra caste and the Court applied four tests, 
(1) wearing the sacred thread ; (2) ability to perform the homa ; 
(3) the rule as to the period of impurity ; and (4) the rule as to 
the incompetence of illegitimate sons to inheritance. By 
the application of these tests the Courts came to the conclusion 

(r) (1928) 52 Bom. 497. 501, (*28) A. B. 295. 

(«) (1923) 50 I.A. 58, 2 Pat. 230, 71 I.C. 769, 

('23) A.PC. 21, 


S. 626 


{<) Rajeoemar Lull v. Bueeeaur Dyal (1884) 10 
Cal. 688, 695. 
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i. that the Kayesthas were Hindus of the Sudra caste. In a 
627 Patna case (u), on the other hand, it was held that the mere 
non-observance of the orthodox practices could not take 
away the rights of a Kayestha in matters of inheritance, mar- 
riage and adoption and that the Kayesthas of Bihar belonged 
to tlie twice-born classes. 

In Maharaja of KolJiapur v. Sundaram Ayyar (-y) the 
Court accepted the principle that the consciousness of a commu- 
nity is a good test of caste. This accords with the view of 
Dr. Sarvadhikari (w) who says that '' the only safe rule to 
follow in all cases where the determination of the caste of a 
person is in question, is to ascertain the customs and usages 
by whicli the social conduct of the person given is regulated. 
The remarriage of widows, and equal rights and privileges of 
legitimate and illegitimate sons, and similar customs and usages, 
are marks by which a Sudra can be distinguished.” In the 
Bombay case referred to above, Madgavker, J., said : “ The 
popular view lays down three tests: (1) the consciousness of 
tlie caste, (2) its customs and (3) the acceptance of that 
consciousness by tlie other castes.” After referring to the 
above tests the learned judge said as follows : “ Speaking for 
myself, I confess, therefore, that I am unable to discover 
any authoritative principle or test or text which could be 
applied to decide the present question. The difficulty is so 
great as perhaps to justify a doubt if the ordinary Courts 
of law are fitted to decide such questions, unless the Legislature 
is prepared to lay down general rules for application in cases 
such as tlie present. But failing such a principle or rule, the 
Coui’ts, it seems to me, have at present necessarily to fall 
back upon the only possible test remaining, namely, the 
test of custom — a test not inconsistent either with the spirit 
of Hindu Jurisprudence, which itself lays down that custom 
is even more ])owerful than the Shastras or with the view 
of the British Courts on important matters such as succession, 
primogeniture and impartibility ” (x). 


627. Lingayats. — The Lingayats wlio are originally Hindus 
are a body of dissenters and the founder of their religion 
was one Basava who was born about 1100 A.D. They 


(li) Ifthmin Prasad v. Uni JInri Prasad (1927) 
() Pat. 500, 100 I.C. 020, (’27) A.P. 145. 
(r) (1925) 48 Mad. 1, 52, 93 I. C'. 705, (’25) 

A AT J07 


iw) 'I’agore Law Lectures (1880), 2nd Ed. , p.830. 
(x) Subrao v. Radha (1928) 52 Bom. 497, 602, 
113 1. C. 497, (’28) A.B. 295. 
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acknowledge only one God, Siva, and reject the other two per- Ss. 
sons of the Hindu Triad. They revere the Vedas, but disregard ^27, 628 
the later commentaries on which the Brahmans rely. Their 
faith purports to be the primitive Hindu faith, cleared of all 
priestly mysticisms. They deny the supremacy of Brahmans, 
and pretend to be free from caste distinctions, though at the 
present day caste is in fact observed amongst them. They 
declare that there is no need for sacrifices, penances, pilgrimages 
or fasts. The cardinal principle of the faith is an unquestioning 
belief in the efficacy of the Lingam, the [mage which has 
always been regarded as symbolical of the God Siva. Mysore, 

‘ the Southern Mahratta country, and the Belhiry District contain 
most of these Lingayats. Though the sacred thread is not 
worn by the Lingayats, a ceremony called Deeksha ought 
to be performed about their eighth year but as in the case of 
Upanayanam it is often performed much later. The sacred 
Mantra is whispered in the ear by their Guru and this ceremony 
corresponds to Upanayanam among the Brahmans. 

In the case of Jains it is undoubted law that in the absence 
of any custom to the contrary which has to be set up and proved, 
they arc subject to the rules of Hindu law. The Jains do not 
worship Siva nor do they recognise the authority of the Vedas. 

But in the case of Lingayats whose only God is Siva and who 
acloiowledge the authority of the Vedas, they are all the more 
bound by Hindu law except in so far as it is modified by 
custom (y). 

In the Madras case cited above the Lingayats of Madras 
were apparently not regarded as Sudras. In Bombay, however, 
it has been held that the Lingayats of the Bombay Presidency 
are Sudras, and not Vaishyas (2:). 

628. Kayesthas.— The Kayesthas of Bengal are Sudras (a). 

As regards Kayesthas of Bihar it has been held that 
they belong to the three regenerate classes, and are not 
Sudras (b). 

iy) ISomasekhara v. Mahadeva (1930) 63 Mad. Cal. 926, 934, 66 I. C. 590, (’21) A. C. 48; 

297, 303-305, 130 I.C. 744, (’30) A, M. 496. Bhola Nath v. Emperor (1924) 61 Cal. 488, 

(z) Gopal V. Uanmant (1879) 3 Bom. 273; 492-493 81 I. C. 709, (’24) A. C. 616. 

Fakirgauda v. Qangi (1898) 22 Bom, 277. (ft) Jskwari Prasad v. Pai JIari Prasad (1926) 

(a) Asila Mohan v. Nirode Mohan (1916) 20 6 Pat. 506, 106 I. C. 620, (’27) A. P. 146 ; 

C. W. N. 901, 904, 35 I. C. 127, (’17) A.C. Itajendra v. GomI (19281 7 Pat. 246, 

292 ; Biswanath v. Shorashibala (1921) 48 108 I. C. 645, (’29) A. P. 61. 
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Ss. 

629^634 


629. Rajas of Tanjore-y^Tlie Tanjore branch of the Ma- 
rathas descended from Sivaji are Sudras, and not Kshatriyas(c). 

630. Marathas of Bombay Presidency.— 

classes among the Marathas in the Bombay Presidency, 
namely, (1) the five families, (2) the ninety-six families, and 
(3) the rest. Of these first two classes are Kshatriyas ; the 
last class consists of Sudras (d). 

631. Converts to Hinduism.— Converts to Hinduism are 
regarded as Sudras {e). 

632. Whether a Sudra can be a Sanyasi. — ^ Sudra cannot 
enter the order of Yati or Sanyasi (ascetic). Hence a Sudra, 
tliougli he has renounced the world and purports to lead the 
life of an ascetic, is entitled to inherit to liis relations, and 
on his death his estate will pass to his natural (as distin- 
guished from religious) heirs (/). 

Ceremonies incidental to adoption. 

633. Ceremonies incidental to adoption ~ (1) Adoption 
amongst Sudras is a purely secular transaction, and no cere- 
monies ar<i necessary in addition to tlie giving and taking 
the boy in adoption. The giving and taking ceremony, how- 
ever, is absolutely necessary for the validity of an adoption {g). 
(2) Amongst Maratha Brahmins in Bombay, where the boy 
to be adopted is of tlie same gotra as the adoptive father, the 
performance of the ceremony of datta liomam is not essential 
to tlie validity of an adoption [h). 

634. Who may adopt:-- 

(1) Adoption by leper. No ceremonies being necessary 
for an adoption among Sudras, even a leper may adopt (i). 

(2) Adoption by woman under pollution and adoption 
by unchaste wo7nan,—lAo ceremonies being necessary for an 
adoption among Sudras, a woman under pollution may 
adopt (j). So also an unchaste woman (k). 

(f) Mdhanna of Kolhapur Unudaram {Vyz:^) j 5 770 ■, Mahashoyav. Srimali Krishna 

48 ilud. 1. I. V. 705. (’25) A. M. 497. (1880) 7 I. A. 250, 6 Cal. 381 ; Asita Mohon 

(d) Stihroo V. Iladha (1928) 52 Bom. 497, 113 i v. Ktrode Mohon (1916) 20 C. W. N, 901, 

I. C. 497, (’28) A. B. 29,5. I 35 1. C. 127, (’17) A. C. 292 ; Bfta/o V. 

(/’) Muthnsnmi v. Mnstlarnani (1910) 33 Mad. i Parbhu JIari 2 Bom. 67. 

342, 5 I. C. 12. I (/j) Bal Gangadhar Tilak v. Srinivas (1915) 42 

yf) Dhannapurarn v, Viiapandii/am (1899) 22 ! I, A. 135, 39 Bom. 441, 29 I. C. 639, 

Mad. 302 . llari.<ih Chandra v. Atir Maho- I (’15) A. TC. 7. 

med (1913) 40 Cal. 545. 18 I. C. 474; | (i) Sukumari Ananta {1001) 29, C&\. 16S. 
.'^omasnndaram v. Vaithilinga (1917)40 (j) Thangathani v. Ramu (1882) 5 Mad. 389. 

Mad. 840, 41 1. C. 546. (’18) A. M. 794. (k) Basvant v. Mallappa (1021) 45 Bom. 459, 55 

(g) Indror?io)ii V. Behari Lai (1870) 7 1. A. 24. I. C, 800, (’21) A. B. 301. 
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635. "Wlio may be adopted 

{1) Adoftion of daughter's son, sister's son, sister's 
grandson, and mother's sister's son . — Among Sudras the adoption 
of a daughter’s son, sister’s son (1), sister’s grandson (m), and 
mother’s sister’s son (n), is valid. 

(2) Adopion of boy of different Gotra.- -Tliere is nothing 
to prevent a Sudra from adopting a boy from a different 
gotra (o). 

{3) Adoption of married man . — In Western India where 
the Mayukha is the prevailing authority, a Sudra may be 
adopted even after his marriage (p). 

In other parts of British India, however, where the 
authority of the Dattaka Chandrika is supreme, such an 
adoption is invalid (q). 

636. Second adoption during lifetime of first adopted son — 
A second adoption of a son, the first adopted son being alive, 
and retaining the character of a son, is illegal (r). 

637. Son born after adoption. — In the case of Sudras in 
the Madras Presidency ( 5 ) and Bengal {t), an adopted son 
on partition of the family property shares equally with a son 
or sons of the adoptive father born after the adoption. 


Marriage. 

638. Marriage as a samskara. — Among Sudras marriage is 
as much a samskara as among the twice-born classes. 
Therefore, a debt contracted for the marriage of a member 
of a joint Sudra family is a debt contracted for a family 
purpose and is binding on the joint family property (u). 

In Hindu law marriage is regarded as one of the ten samskaras or sacraments 
necessary for regeneration of a man of the twice-born classes and the only sacrament 
lor women and Sudras. 


(1) Raj Koomar v. Risscssur (1884) 10 Cal. 088 ; 
Lakshmappa v. Ramava (1875) 12 Bom. 
H. C. 364 ; Kakandas v. Jivan (1023) 
25 Bom. L. K. 510, 73 I. C. 1023, (’23) 
A. B. 427 ; Subrao v. Radha (1928) 62 
Bom. 497, 113 I. C. 497, (’28) A. B. 295. 

(m) Maharaja of Kolhapur v. Sundaram (1925) 

48 Mad. 1, 93 I. C. 705, (’25) A. M. 497. 

(n) Chinna v. Fed^la (1876) 1 Mad. 62. 

(o) Rungama v. Atchama (1846) 4 M. I. A. 1. 

ip) Nathaji v. Hari (1871) 8 Bom. H. C. A. C. 

67 ; (1875) 12 Bom. H. C. 364, supra. 

iq) Lingayya Chetty v. Chengalammal (1925) 48 


Mad. 407, 89 I. C. 923, (’25) A. M. 272 ; 
Somasekhara v. Mahadeva (1930) 53 Mad- 
297, 133 I. C. 744, (’30) A. M. 496; 
Damodarji v. Collector of Banda (1910) 
7 All. L. J. 927,7 1.0.418. 

(r) (1846)4M.I.A. l.BMpro. 

(s) Perrazu v. Subbarayadu (1921) 48 I. A. 280, 

44 Mad. 656, 61 I. C 690, (’22) A. PC. 71. 

(t) Asifa Mohon v. Nircde Mohon (1916) 20 

0. W, N. 901, 35 I. 0. 127, (’17) A.C. 292. 
(m) Sundrabai v. Shhnajayana (1908) 32 Bom. 
81; Kameswara v Veerarharlu (1911) 34 
Mad. 422, 8 I. C. 195. 


Ss. 

635-638 
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Ss. The daughter of a Sudra is entitled to be paid her marriage expenses out of the 

638 639 fat-her’s estate in the hands of her step-mother in the same way as she is enUtled to 
be paid her maintenance; this rule applies as much to Sudras as to the twice-born 
classes (f). 

639. Identity of caste.— It is a general principle of the 
Hindu law that a marriage between persons who do not 
belong to the same caste is invalid, unless it is sanctioned 
by custom. Tln^refore a marriage between a Thakur (Sudra) 
and a Bralimin woman is invalid [w). So also a marriage 
between a Sudra and a Vaishya woman. The offspring of 
such marriages arc illegitimate (x*). Marriages, however, 
between a Vaishya and a Kayestha (Sudra) woman are recog- 
nised by local custom in the District of Tipperah and are 
therefore valid {y). 

But a marriage between persons belonging to different 
sub-divisions of the same caste is valid. It has accordingly 
been held that tlie following marriages are vaUd, they being 
marriages between persons belonging to different sub-divisions 
of tlie Sudra caste : 

(a) A marriage between a Zamindar of Malava caste 

with a woman of the Vellala class of Sudras {z). 

(b) A marriage between a Kayestha of Bengal and a 

Dom woman {a). 

(c) A marriage between a Kayestha of Bengal and a 

Tanti woman (6). 

(d) A marriage between a Sudra and a Christian woman 

converted to Hinduism (c). 

In the last mentioned case {d) it was held that such marriages were valid as they 
were common among and recognised as valid by the custom of the caste to which the 
man belonged. At tho same time the opinion was expressed that such marriages were 
valid oven under the Hindu law. 

Lijigayatii of Bombay Presidency. — According to the Lingayat religion, as well as 
according to Hindu law, marriages between members of different classes of Lingayats 
aio not illegal (r). 

(r) linpayya v. Utikhamma (1909) 19 ^lad. L J. , (1809) 13 M.I.A. 141 ; Upoma v. Bholaram 

600, 4 I. C. 1009. I (1888) 15 Cal. 708. 

(«)) Scspuri, V. Dwarka Prasad (1912) 10 All. («) Bhola Nath v. Emperor (1924) 51 Cal. 488, 

L. J. 181, 16 I. C. 222. j 81 1. C. 709, (’24) A. C. 616. 

( r) Mutou Lai v. Sfnama (1920) 48 All. 670, 97 ! (b) Bisiraanth Das v. .Shorashibala (1921) 48 Cal. 

I. C. 317, (’20) A. A. 656. I 926, 60 I. C. 590, (’21) A. C. 48. 

(!/) Ram Lai v. Akhoy Charan (1903) 7 C. W. N. | (c) Mnthusami v. Masilamani (1910) 33 Mad. 

. j 342, 5 1. C. 42. 

(z) Bamamani Ainmal v. Knlanthai (1871) 14 | (d) (1910) 33 Mad. 342, 5 I. C. 42, supra. 

M. I.A. 340; Inderam v. liamasiramy I (e) Fakirgauda v . Oangi (1898) 22 Bom. 277. 
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640. Anuloma marriage.— Under the Hindu law as 
administered in the Bombay Presidency, a marriage between a 
Vaishya niale and a Sudra female is an anuloma marriage 
and is valid (/). So also the marriage of a Brahman male 
with a Sudra female (g). 

641. Presumption as to form of marriage.— It has beenheld 
in Bombay that even among Sudras the law will presume 
the marriage to have been according to the approved foim if 
the parties belonged to a respectable family (h). 

Inheritance and Partition. 

642. Inheritance and partition.~The texts of the Mitak- 
shara bearing on the subject are contained in chap. I, sec. 12, 
paras. 1 and 2 

“ 1. The author next delivers a special rule concerning 
the partition of a Sudra’s goods. Even a son begotten 
by a Sudra on a female slave, may take a share by the 
father’s choice. But if the father be dead, the brethren 
should make him partaker of the moiety of a share ; 
and one, who has no brothers, may inherit the whole 
property, in deftiult of daughter’s sons ” (i). 

“ The son, begotten by a Sudra on a female slave, 
obtains a share by the father’s choice, or at his pleasure. 
But, after (the demise of) the father, if there be son 
of a wedded wife, let these brothers allow the son of the 
female slave to participate for half a share : that is, let 
them give him (as much as is the amount of one brother’s) 
allotment. However, should there be no sons of a wedded 
wife, the son of the female slave takes the whole estate, 
provided there be no daughters of a wife nor sons of daugh- 
ters. But if, there be such, the son of the female slave 
participates for half a share only.” 

The whole law on the subject of inheritance is dealt with 
in sec. 43, Nos. 1 — 3, note (4), and of partition in sec. 312. 

Maintenance. 

643. Maintenance of illegitimate sons.— The whole law on 
the subject of maintenance of the illegitimate sons of a Sudra 
by a dasi is dealt with in sec. 551 above. 

(/) Bai Gulab v. Jiwanlal (1U22) 46 Bom. 871, {h) Jaqannath v. Narayan (1910) 34 Bom. 553, 

65 I. C. 602, (’22) A. B. 32. 7 I. C. 459. 

(g) Natha v. Mehta Chutalal (1931) 55 Bom. 1, (i) Yajnyavalkya, 2; 134-1‘15. 

130 I. C. 17, (’31) A. B. 89. 


Ss. 

640*643 
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APPENDIX I. 


THE HINDU TRANSFERS AND BEQUESTS ACT, 1914. 
BEING 

MADRAS ACT NO. I OF 1914. 


[Cmne into force on the \Uh February, 1914.] 

An Act to declare the rights of Hmdus to make transfers and 
bequests in favour of unborn persons \in the Mufassal 
of Madras\ 


Whereas it is expedient to declare tlie rights of persons 
governed by the Hindu law to make transfers 
I’rcarnhir. uiul bcqucsts ill favoiir of unborn persons ; 

It is liereby enacted as follows : — 

1. This Act may be called ‘‘The 
Short title. Hindu Transfers and Bequests Act, 1914.’’ 


2. {!) This Act shall apply to all transfers inter vivos 

and wills made by persons governed by the 
Application and extent. Hindu law who are domiciled within the 
limits of the Presidency of Madras. 

(2) In tlie case of transfers inter vivos or wills executed 
before tlie date of this Act tlie provisions of this Act shall 
apply to such of the dispositions thereby made as are intended 
to come into operation at a time which is subsequent to such 
date : TVovided that nothing contained in this section shall 
affect bona Jide transferees for valuable consideration in whom 
the right to any property has vested prior to the date of the 
Act. 

Explanation. — Hindus governed by the Marumakkattayam 
or the Aliyasantana law shall be deemed to be persons 
governed by the Hindu law for the purposes of this Act. 

3. Subject to the limitations and provisions specified 
in this Act, no disposition of property by a Hindu, whether 
by transfer mter vivos or by will, shall be invalid by reason 
only that any person for whose benefit it may have been made 
was not born at the date of such disposition. 
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4. The limitations and provisions referred to in section 
3 shall be the following, namely ; — 

(а) in respect of dispositions by transfers inter vivos, 
those contained in Chapter II of the Transfer of 
Property Act, 1882, and 

(б) in respect of disposition by will, those contained 
in sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925. 


Seca. 3 and 4 were substituted for the original secs. 3, 4 and 5, by the Transfer of 
Property (Amendment) Supplementary Act 21 of P‘29, sec. 11, which came into force 
on the 1st April 1930. The original seca. 3, 4 and 5 were as follows : — 

3. A transfer inter vivos or disposition by will of any property shall not be invalid 

by reason only that the transferee or legatee is an unborn 

Transfers ami bequeats in person at the date of the transfer or the death of the testator, 
Iav„ur o( UMhorn persons. 

4. No transfer of property can operate to create an interest which is to take effect 

after the lifetime of one or more persons living at the date ol 

Rule against perpetuity the transfer and the minority of some persons who shall bo 
in regard to transfers. ^ 

in existence at the expiration of that period and to whom^ 

he attains full age, the interest created is to belong. 

This is sec. 14 of the Transfer of Properly Act, 1882. 


5. No bequest is valid whereby the vesting of the thing bequeathed may be delayed 
beyond the lifetime of one or more persons living at the 

Kulft ayainst perpetuity testator’s decease and the minority of some person who shall 
in regard to bequests. , , ^ c 2 .x f i 

be m existence at the expiration of that period and to 

whom, if he attains full age, the thing bequeathed is to belong. 

This is sec, 101 of the Indian Succession Act, 1805, now sec. 114 of the Indian Succession 
Act, 1925. 


Note. — The Act in the unamended form still applies to transactions before April 
1930. {Vide s. 15 of Act xxi of 1929). 
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THE HINDU DISPOSITION OF PROPERTy ACT, )9Di. 

BEING 

ACT NO. XV OF 1916. 

[Received the assent of the Governor-General on the 2Hth September 

1916.] 

An Act to remove certain existing disabilities in respect of the 
power of disj)osition of property by Hindus for the benefit 
(f persons not in existence at the date of such disposition. 

Whkufas it is expedient to remove certain existing 
disabilities in respect of tlxe power of disposition of property 
by Hindus for the lieiiefit of persons not in existence at the 
dn-te of such dis])osition ; It is liereby enacted as follows : — 

Short title, and pxtoni,. 1 . ( 0 Act iiiay bc calM the 

Hindu Disposition of Property Act, 1916. 

(2) It extends, in the first instance to the whole of British 
India, except the province of Madras : Provided that the 
Covernor-Gleneral in Council may, by notification in the Gazette 
of India, extend this Act to the })roviiice of Madras. 

Ar to Madras, see App. I and Ai)p. III. 

2 . Subject to the limitations and provisions specified in 
this Act, no disposition of property by a 
Tliiidu, whctlier by transfer inter vivos 
or by will, shall be invalid by reason only 
that any person for whose benefit it may have been made 
was not in existence at the date of such disposition. 

3 . Tlie limitations and provisions 
Lmutations and coudu referred to in section 2 shall be the following 
namely : — 

(a) in respect of dispositions by transfer inter vivos 
those contained in Chapter IT of the Transfer of 
Property Act, 1882, and 

“Chapter II” was substituted for “sections 13, 14 and 20,” by the Transfer 
of Property (Amendment) Supplementary Act 21 of 1929, sec. 12, which came 
into force on the 1st April, 1930. 
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(b) in respect of dispositions by will, those contained 
in sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925. 

4 * 113. IH. 115 and 118 of tho In lian Succession 

ct, U25,” were substituted for tho words and figures “sections 100 and 101 of tho 
Indian Succession Act, 1805,” by the Transfer of Property (Amt'ndnient^ Supplenu^ntary 
Act 21 of 1929, sec. 12. 

4 . [Omitted by the Transfer of Property [Amendment) 
Supplementary Act 21 of 1929, sec. 12 1 

The original sec. 4 was as follows 

4. Where a disposition of property fails by reason of any of the limitations referred 
I’ailuie of piior disjio.si- to in section 3, any disposition intended to take effect after 
or upon failure of such prior disposition also fails. 

5 . Where the (Jovernor-deneral in Council i.s of opinion 

that the Khoja community in British India 
tofh?‘iSoia^olmm“it>^°'' OP ally part thereof desire that tlie provi- 
sions of this Act should bo extended to such 
community, he may, by notification in tho Gazette of India, 
declare that the provisions of this Act, with the substitution 
of the word “ Khojas ” or “ Khoja,” as the case may be, for 
the word “ Hindus ” or “ Hindu ” wherever those words occur, 
shall apply to that community in such area as may be specified 
in the notification and this Act shall thereupon have effect 
accordingly. 

Note. — Tho Act in the unamended form still applies to transactions before April 
1930. {Vide s. 15 of Act xxi of 1929.) 
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APPENDIX III. 

THE HINDU TRANSFERS AND BEQUESTS (CITY OF MADRAS) ACT. 

BEING 

AC T VIII OF 1921. 

I Received the absent of the Governor-General on the 21th March 

1921.] 

Av, Act to declare the rights of Hindus to make transfers and 
bequests in favour of unborn ])erso7is in the City of Madras. 

Whereas it is expedient to declare the rights of Hindus 
to make transfers and bequests in favour of unborn persons 
in tlie City of Madras ; It is hereby enacted as follows : — 

1 . This Act may be called the Hindu 

title. Transfers and Bequests (City of Madras) 

Act, 1921. 

2 . (f) Tliis Act shall apply to all transfers inter vivos 

and wills made by persons governed by 
Application and extent. tlio Hindi! law who are domiciled within 
the limits of the Ordinary Original Civil 
Jurisdiction of the High Court of Madras. 

{2) In the case of transfers ifiter vivos or wills executed 
before the date of this Act, the provisions of this Act shall 
apply to such of the dispositions thereby made as are intended 
to come into ojicration at a time which is subsequent to the 
14th February 1914 : 

Provided that nothing contained in this section shall 
affect bona fide transferees for valuable consideration in whom 
the right to any property has vested prior to the date of this 
Act. 

Explanation. — Hindus governed by the Marumakkattayam 
or the Aliya santana law shall be deemed to be persons governed 
by the Hindu law for the purposes of this Act. 

3 . Subject to the limitations and provisions specified 
in this Act, no disposition of property by a Hindu, whether 
by transfers lyiter invos or by will, shall be invalid by reason 
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only that any person for whose benefit it may have been made 
was not born at tlie date of such disposition. 

4 . The limitations and provisions referred to in section 
3 shall be the following, namely : - - 

(a) in respect of disposition by transfer wfer vivos, 
tliose contained in Cha])ter tl of the 3'ransfer of 
Property Act, 1882, and 

(b) in respect of dispositions l>y will, those contained 
in sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925. 

Sec9. 3 and 4 wcro substituted for the original secs 3, 4 and 5, by the Transfer 
of Croperty (Amendment) Supplementary Act 21 of 1929, stc. 13 which came into force 
on the 1st April 1930. The original .secs. 3, 4 and 5 were as follow.s : — 

3. A transfer inter vivos or dispo.sition by will of any 
property shall not be invalid by reason only that the 
transferee or legatee is an unbt>rn j^erson at the date of the 
transfer or the death of the testator, as the case may be. 

4. No transfer of property can operate to create an interest which is to take effect 

after the lifetime of one or more persons living at the date 
in ^egarcTto transfer and the minority of some person who shall 

be in existence at the expiration of that period and to whom, 
if he attains full age, the interest created is to belong. 

This is sec. 14 of the Transfer of Property Act, 1882. 

5. No bequest is valid whereby the vesting of the thing bequeathed may be delayed 

beyond the lifetime of one or more persons living at the 
m^c'^^ard^to testator’s decease and the minority of some persons who shall 

be in existence at the expiration of that period, and to whom, 
if he attains full age, the thing bequeathed is to belong. 

This is sec. 101 of the Indian Succession Act, 1865, now sec. 114 of the Indian Succession 
Act, 1925. 

Note. — The Act in the unamended form .still applies to transactions before April 
1030. {Vide s. 15 of Act xxi of 1929). 


Transfers and bequests 
in favour of unborn per- 
sons. 


22 



674 


APPENDIX IV. 


THE INDIAN I.IMITATION (AMENDMENT) ACT I OF 1927. 

\^Reccived Ihc assent of the Governor-General on the IHth February 1927.] 

An Act further to amend the Indian TAmitation Act^ 1908, for certain 'purposes. 

Section 3. To section 21 of the said Act the following sub-section shall be added, 
namely : — 

“ (3) for the purposes of the said sections [that is, sections 19 and 20J — 

(a) an acknowledgment signed, or a payment (of interest, or part payment) made 
in respect of any liability, by, or by the duly authorised agent of, any widow 
or other limited owner of property who is governed by the Hindu law, shall be 
a valid acknowledgment or payment, as the c.ase may be as against a reversioner, 
succeeding to such liability ; and 

{b) where a liability has been incurred by, or on behalf of, a Hindu undivided 
family as such, an acknowledgment or payment (of interest, or part payment) 
made by, or by the duly authorised agent of, the manager of the family for the 
time being shall be deemed to have been made on behalf of the whole 
family.” 
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HINDU INHERITANCE (REMOVAL OF DISABILITIES) A(;T, 1928. 

ACT NO. XII OF 1928. 

[Received the assent of the Governor-Oeneral on the 20fh Sri'ltmber 1928.) 

An Act to amend the Hindu lam relating to exclusion from inheritance of ceiiain 
classes of heirs, and to remove certain do ibis. 

Whereas it is expedient to amend the Jlindii law relating to exclusion from 
inheritance of certain classes of heirs, and to remove certain doubts ; It is hereby enacted 
as follows : — 

Short title, extent and 1 . (1) This Act may bo called the Hindu Inheritance 
application. [Removal of Disabilities) Act, 1928. 

[2) It extends to the whole of British India, including British Baluchistan and the 
Sonthal Parganas. 

[3) It shall not apply to any person governed by the Dayabhaya School of Hindu 
Lam. 


2 * Notwithstanding any rule of Hindu law or custom to the contrary, no person 


Persons not to be exclud- 
ed from inheritance or rights 
in joint-family property. 


governed by the Hindu law, other than a person who is and 
has been from birth a lunatic or idiot, shall be excluded from 
inheritance or from any right or share in joint-family 
property by reason only of any disease, deformity or physical 
or mental defect. 


3 . Nothing contained in this Act shall affect any right which has accrued or any 
Saving and exception li(^bility which has been incurred before the commencement 
thereof, or shall bo deemed to confer upon any person any 
right in respect of any religious office or service or of the management of any religious or 
charitable trust which he would not have had if this Act had not been passed. 


Section not retrOBpeCtive.—If any person suffering from any physical defect has 
before passing of the Act (20th September 1928) been already excluded from inheritance 
or from a share on partition, the Act does not entitle him to claim the inheritance or 
the share on partition. 
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APPENDIX VI. 


THE imiAk SUCCESSION (AMENDMENT) ACT XIV OF 192S, 


[Received the assent of the Governor-General on the 22nd September 1928.] 


An Act further to amend the Indian Succession Act, 1925. 


R. 2. After sub-section (2) of section 372 of the Indian Succc.ssion Act, 1925, the 
following Hub-section shall bo added, namely 

“ (3) Application for such a certificate may be made in respect of any debt 
or debts due to the deceased creditor or in respect of portions 
thereof.'* 



677 


APPENDIX Vn. 


ACT NO. II OF 1929. 


HINDU LAW OF INHERITANCE (AMENDMENT) ACT. 1929. 

[ReA^ived lh& a99ent of the Oovernor-Qenerat on. the 2 l 3 t Fro: uary 1929.1 

An Act to alter the order in which certain heirs of a Hindu male dying intestate are entitled 

to succeed to his estate. 

Whereas it is expedient to alter the order in which certain heirs of a Hindu male 
dying intestate are entitled to succeed to his estate : It is hereby enacted as follows 

Short title, extent and 1* {!) This Act may be called the Hindu Law of 

applio.itiin. Inheritance {Amendment) Act, 1929. 

(2) It extends to the whole of British India, including British Baluchistan and the 
Sonthal Parganas, but it applie.s only to persons who, but for the passing of this Act, 
would have been subject to the law of Milakshara in respect of the provisions herein 
enacted, and it applies to such persons in respect only of the property of males not held 
in coparcenary and not disposed of by will. 


A son’s daughter, daughter’s daughter, sister, and sister’s son shall, in 
the order so specified, be entitled to rank in the order of 
succession next after a father's father and before a father’s 
brother : 


Order of succession of 
certain heirs. 


For decisions on the above section see sec. 43-13A to 13A’ of the text {pp. 44-46). 
Provided that a sister's son shall not include a son adopted after the sister's death. 
.Savings. 3. Nothing in this Act shall — • 

(a) affect any special family or local custom having the force of law, or 


(h) vest in a son’s daughter, daughter’s daughter or sister an estate larger than, 
or different in kind from, that possessed by a female in property inherited by 
her from a male according to the school of Mitakshara law by which the 
male was governed, or 


(c) enable more than one person to succeed by inheritance to the estate of a 
deceased Hindu male which by a customary or other rule of succession descends 
to a single heir. 


It is observed by the Madras High Court that this legislation is defective in that 
it does not bring in son’s daughter’s son, daughter’s son’s son, daughter’s daughter’s 
son in sec. 2 and place them somewhere before sister’s son. A preference for one’s own 
descendants to collaterals is in consonance not only with Indian sentiment but with most 
systems of law {j). In the actual case, no injustice resulted because the case arose before 
tlie Act. 


0) Kalimvthu v. Ammamuthu (1935) 58 Mad. 238, 153 I. C. 107, (’34j A. M. 611. 
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APPENDIX VIII. 

ACT NO. XVIII OF 1929. 

INDIAN SUCCESSION (AMENDMENT) ACT, 1929. 

{Received the assent of the Oovernor-Oeneral on the October 1929.) 

An Act furiher to amend the Indian Succession Act, 1925, for certain purposes. 

Whereas it is expedient further to amend the Indian Succession Act, 1925, for 
tlie purposes hereinafter appearing ; It is hereby enacted as follows : — 

1. This Act may be called the Indian Succession 
(Amendment) Act, 1929. 

2. After clause (6) of section 2 of the Indian Succession 

Aa^^XXlX of ][u?5 (hereinafter referred to as the said Act), the follow- 

ing clause shall be inserted, namely : — 

“ (66) ‘ District Judge ’ means the Judge of a principal Civil Court of original 

jurisdiction ”, 

3. ( J) Sub-section (1) of section 57 of the said Act shall bo renumbered as section 67, 
Amendment of section 67, and after clause (6) and before the proviso the word 

Act XXXIX of 1925. “and” and the following clause shall be added, namely: — 

“ (c) to all wills and codicils made by any Hindu, Buddhist, Sikh, or Jaina on 
or after the first day of January, 1927, to which those provisions are not 
applied by clauses (a) and (6) 

(2) Sub-section (2) of section 57 of the said Act shall bo omitted. 

4. In sub-section (2) of section 213 of the .said Act, for the word “ class ” 

the word “ classes ” and for the words and figures “ sub-section 
Amendment ot section (1) of section 57” the words, letters and figures “clauses 

213, Act XXXIX of 1925. («) and (6) of section 57 ” shall be substituted. 

5. The enactments specified in the Schedule are hereby 
Jlepealfl. repealed. 


THE SCHEDULE. 
Enactments repealed. 
{See section 6.) 


Year. 

No. 

i Short title. 

1 

1926 . . 


! XXXVII 

The Indian Succession (Amendment) Act, 
1926. 

1928 .. 

"i 

1 XXI 

The Indian Succession (Second Amend- 
ment) Act, 1928. 
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APPENDIX K. 


ACT NO. XIX OF 1929. 

AS AMENDED BY ACTS VII AND XIX OK 1938. 

CHILD MARRIAGE RESTRAINT ACT, 1928, AMENOED BY VII 
AND XIX OF 1038. 

{Received the assevt of the (Governor -Gene ml on the \st October 1929.) 

An Act to Restrain the Solemnisation of Child Marriages. 

WilhREAS it is €‘xpeclioiit to restrain the solemnisation of child marriages ; Tt is 
hereby enacted as follows ; — • 

Short title, extent and 1 . (1) This Act may be called the Child Marriage 

commeu' ernent. Restraint Act, 1928. 

(2) Tt extends to the whole of British India, including British Baluchistan and 
the Sonthal Pargana.s and applies also to 

(а) all British subjects and servants of the Crown in any part of India ; and 

(б) all British subjects who are domiciled in any part of India wherever they 

may bo, 

(3) Tt shall come into force on the 1st day of April, 1930. 

2, In this Act, unless there is anything repugnant in tho 
Definition. subject or context, — 

(a) “ child ” means a person who, if a male, is under eighteen years of age, and 
if a female, is under fourteen years of age ; 

{b) “ child marriage ” means a marriag.o to which either of tho contracting parties 
is a child ; 

(c) “ contracting jjarty ” to a marriage means either of the parties whose marriage 
is or is about to be thereby solemnised ; and 

{d) “ minor ” means a person of either sex who is under eighteen years of age. 


Punishment for male adult 3. Whoever, being a male above eighteen years of age and 

below twenty-one years of below twenty-one, contracts a child marriage shall be punish- 
age marrying a child. which may extend to one thousand rupees 


Punishment for male 
adult above twenty-one 
years of age marrying a 
child. 


4 . Whoever, being a male above twenty -one years of age, 
contracts a child marriage shall be punishable with simple 
imprisonment which may extend to one month, or with fine 
which may extend to one thousand rupees, or with both. 


$• Whoever performs, conducts or directs any child marriage shall be punishable 

. ^ ^ , with simple imprisonment which may extend to one month, or 

Punishment for solemnis- j . xi. j 

ing a child marriage. which may extend to one thousand rupees, or with 

both, unless he proves that he has reason to believe that the 
marriage was not a child marriage. 
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6 . (/) Whore a minor conlrarts a child marriage, any person having charge of 
the minor, whether as parent or guardian in any other 

I'uuisliinont for parnit or capacity, lawful or unlawful, who does any act to promote the 
guardian tonforiKMl in a . i i i *' r 

citild inarriapu marriage or permits it to be solemnised, or negligently fails 

to ])revent it from lieing solmiinised, shall be punishable with 
simple imiirisonnient which may exttmd to one month, or with fine which may extend 
to one thousand rupees, or with both : 

Provided that no Avoinan shall be punishable with imprisonment. 

See litun Josh A(j((rr(i.la v. ('hoiul ManJaJ (I9I17) 2 Pal. 704; rubjic Prosecutor v. 
naltoiiiiu (1P:17) Mad/Hf)!, Iil8 l.P. 723, ('37) A.M. bSO ; Emperor v. Munshi Rani(mi)) 
OS All. .J02, 159 l.P. 11)07, ('30) A. A. 11. 

(2) Tor tiu' puiposes of this section, it shall be presumed, unless and until the 
eontrary is proved, that wlnn'e a minor has conlract(‘d a child marriage, the person having 
ehargi' of such minor has negligently failed to prevent the marriage from being 
solemnised. 


7 . Notwithstanding anything contained in .section 25 of the tTeneral Clainses Act, 

1S97, or section 04 of the Indian Penal (^ode, a Court 
Imiuihoniiii'iit not to In- , . iv i i .» i n . i i , 

Mvar,l..I f„r o(f, .,.(■« umicr 'Alcn.l.-r under section .! shall not he eonipetcnt 

sci'tion ;{ direct that, in default of payment of the line imposed, ho 

shall undergo any tcTin of imprisonment. 
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ACT NO. XXX OF 1930. 

HINDU CAINS OK LKARNJNO ACT, 11)30. 

{Received the assent oj the (lover nor-Ge neral on the 25ih Jnhj 1930.) 

A n Act to remove doubt as to the ri(jhts of a member of a Hindu nndtviikil family in jwoperty 
acquired by him by means of his learn inn. 

Whereas it is expedient to remove doubt, and to provide an uniform rule, as lo the 
ii'j;lits of a member of a Hindu undivided family n\ pro])erty at'quired by bim by means 
ol his learning ; It is hereby cnaeted as follows ; — 

S!\nrt title and extent. 1. (1) This Act may be called the Hindu Gains of 

Leaniimj Act, 1930. 

(2) It extends to the whole of Briti.sh India. 

Oofiiiitions. 2. In this Act, unless there is anything repugnant in the 

subject or context, — 

(a) “acquirer” means a *rnember of a Hindu undivided family, who acquires 
qains of learn imj ; 

{b) “ gains of learning ” means all acquisitions of property made substantially 
by means of learning, whether such acquisitions bo made before or after the 
commencement of this Act and whether such acquisitions be the ordinary or 
the extraordinary result of such learning ; and 

((') “learning” means education, whether elementary, technical, scientific, 
special or general, and training of every kind which is usually intended to 
enable a person to pursue any trade, industry, profession or avocation in life. 

Oains of learning not to be 3. Notwithstanding any custom, rule or interpretation 

hold not to be the separate of the Hindu Law, no gains of learning shall be held not to bo 

property of acquirer exclusive and .separate property of the acquiier merely 

merely for certain reasons. , - iri,/ i ^ 

by reason of — 

{a) his learning having been, in whole or in part, imparted to him by any member 
living or deceased, of his family, or with the aid of the joint funds of his family 
or with the aid of the funds of any member thereof, or 

(b) himself or his family having, while ho was acquiring his learning, been main- 
tained or supported, wholly or in part, by the joint funds of his family, or by 
the funds of any member thereof. 

Savings. 4. This Act shall not be deemed in any way to affect — 

(а) the terms or incidents of any transfer of property made or effected before the 
commencement of this Act, 

(б) the validity, invalidity, effect or consequences of anything already suffered 
or done before the commencement of this Act. 

(c) any right or liability created under a partition, or an agreement for a partition, 
of joint family property made before the commencement of this Act, or 

(d) Any remedy or proceeding in respect of such right or liability ; 

or Co render invalid or in any way affect anything done before the commencement of this 
Act in any proceeding pending in a Court at such commencement ; and any such remedy 
and any such proceeding as is herein referred to may be enforced, instituted or continued ; 
as the case may be, as if this Act had not been passed. 
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INDIA ACT NO. XVIII OF 1937 AS AMENDED BY ACT XI OF 1938. 

THE HINDU WOMEN’S RlOHTS TO PROPERTY ACT, 1937. 

Whereas it is expedient to amend the Hindu Law to give better rights to women in 
roHpeet of property ; — 

It is hereby enacted as follows : — 

Short title an<i ( \t( nt. ( 1 ) This Act may be called The Hindu Women’s Rights 
to Property Act, 1937. 

( 2 ) It extends to the whole of British India, including British Baluchistan and the 
•Sonthal Parganas but excluding Burma. 

2. Notwithstanding any rule of Hindu Law or custom 
Application. to the contrary, the provisions of section 3 shall apply where 

a Hindu dies intestate. 

3 . (/) When a Hindu governed by the Dayabhaga School of Hindu law dies 

intestate leaving any property, and when a Hindu governed 
l)(‘\olution of proficrty by any other seliool of Hindu law or by customary law 
dies intestate leaving separate property, his widow, or if there 
is more than one widow all his widows together, shall, subject to the provisions of sub- 
section {S), be entitled in respect of property in respect of which he dies intestate to 
the same sliare as a son : 

liovidcd that the widow of a predeceased son shall inherit in like manner as a son 
if there is no son surviving of such predeceased son, and shall inherit in like manner 
as a son s son if tlicre is surviving a son or son’s son of such predeceased son ; 

Provided further that the same provision shall apply mutatis mutandis to the widow 
of a predeceased son of a predeceased son. 

{2) IVhen a Hindu governed by any school of Hindu law other than the Dayabhaga 
school or by customary law dies having at the time of his death an interest in a Hindu 
joint family property, his widow shall, subject to the provisions of sub-section (3), have 
in the proper! y the same interest as he himself had. 

(3) Any interest devolving on a Hindu widow under the provisions of this section 
shall be the limited interest known as a Hindu ^Voman’s estate, provided however that 
she shall have the same riglit of claiming partition as a male owner. 

(^) The provisions of this section shall not apply to an estate which by a customary 
or other rule of succession or by the terms of the grant applicable thereto descends of 
a single heir or to any jiropcrty to which the Indian Succession Act, 1925, applies. 

For decisions on the above section see s. 35 of the text. 

Savings. Act shall apply to the property of any 

Hindu dying intestate before the commencement of this Act. 

5 . For the purposes of this Act, a person shall be 
deemed to die intestate in respect of all property of which he 
has not made a testamentary disposition which is capable 
of taking effect. 
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ACT NO. XIX OP 1937, 


ARYA MARRIAOJi VALIDATION ACT. 


An Act to recognise and remove doubts as to the validiti/ of inter-marriages current a7no7}g 

Arya Samajists. 


Whkreas it is expedient to recognise and place beyond doubt the validity of inter- 
marriages of a class of Hindus known as Arya Samajists ; It is hereby enacted as follows : — 


Short title and extent. 


1 . (!) This Act may bo called tho Arya Marriage 
Validation Act, 1937. 


(2) It extends to the whole of British India including British Baluchistan and tho 
Sonthal Parganas, and applies also to all subjects of His Majesty within other parts of 
India, and to all Indian subjects of His Majesty without and beyond British India. 


2 . Notwithstanding any provision of Hindu law. 
Marriage between Arya visage or custom to the contrary no marriage contracted 
Samajists not to be Invalid, whether before or after the commencement of this Act between 
two persons being at the time of tho marriage Arya Samajists 
shall be invalid or shall be deemed ever to have been invalid by reason only of the fact 
that the parties at any time belonged to different castes or different sub-castes of Hindus 
or that either or both of tho parties at any time before the marriage belonged to a religion 
other than Hinduism. 
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APPENDIX Xni. 

GOVERNMENT OF INDIA 
l.l'X; I.SLATI VE DEPARTMENT. 
iVcw Delhi, the 4th May 1940. 

Thf‘ foUowltu] Act of the Indian Legislature receiced the assent of the (tovernor-General 
on the 23ni April, 194(). 


ACT XIX OF 1916. 

An Art to gire Hindu niarrinl u'omcn a right to separate residence and maintenance under 

certain circuniHances. 

\\'nKni;\s it is i .\|)(M]iciil lo piovido for tlio riulit to .separate resideiioe and main- 
tenance tiiKler c('riain ( ircuiuhtanei's in tli(‘ en.^e of Hindu married women ; 

I( is licrcliy enacted as follows 

1. Short title and < itenl,~—{^) Act may be called the Hindu Married Womeii’.s 
lli^dit to St'p.ii'ate llosidojus' and Maintdiaiiei^ Act, 1910. 

(2) It a[)i)lics to tiu' uliolo of Hriti.^li India. 

2. (Loll nils for claiming .separate ie.i<id(ncc and Notwithstanding any 

custom or law t<t (he (ontrary a Hindu marrual woman sliall bo entitled to separate resi- 
d .'iD'c and maintenance from lu'r liusband on one or more of the following grounds, 
namely, — 

(1 ) it he is sutTerinu, from any loatlisdine diseasi' not contracted from her ; 

(2) if li(‘ is guilty ol sucli eiuclty towards In r as renders it unsafe or undesirable for 
her to liv(' w itJi him ; 

{’.]) if he IS guilty of desmtion, tliat i.s to say, of abandoning her without her consent 
or against In-r wish ; 

( 1) it man ics again ; 

(b) it he (•(•as('s to be a Hindu by convi'rsion to another ri'ligion ; 

(()) if he kecjis a eoncubiiu' in tlie house or habitually resides with a coneubino ; 

(7) for any olluw justifiable causi' ; 

lh'o\ ided that a Hindu married Avoman shall not be entitled to separate residence and 
maintenance from her husband if she is unchaste or ceases to bo a Hindu by change to 
anotlicr religion or fails without sutheient cause to comply witli a decree of a competent 
Court for tlu' restitution of eonjugal rights. 

.1. Amount of niatntenancc. — When allowing a claim for separate residence and 
iiiaiutimanee under section 2, tlie Court shall determine the amount to bo paid by the 
husband to thi* Avife therefor, and in so doing shall have regard to the social standing of 
the [larties and the extent of the husband’s means. 
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Account— 

coparcener’s right to demand, 275 [s. 23UJ. 

manager’s liability to, 274-276 [ss. 238-239], 392 [a. 3051. 

mode of taking, on partition, 392 [s. 305J. 

Accumulations— 

accumulations of income, right of a widow or other bruited heir to, 169-170 [s. 177]. 
direction to accumulate in a will or deed of gift, va!i<lity of, 478 [s. 397 J. 

Acknowledgment of clett - 

coparcener, by, 292-293 [s. 249J. 
guardian, by, 596 [a. 531]. 
manager, by, 292-293 [a. 249]. 
widow, by, 212 [s. 190J. 

Acts— 

Bombay Hindu Heirs Reliid Act, 1866, 344 [s. 288J. 

Caste Jlisabilities Kemoval Act 21 of 1850, 2 [s. 4 (i)], 101 (s. 07], 104 [s. 102], 591 
[s. 524]. 

Child Marriage Restraint Act, 1929, 51 S [s. 427], 679 [App. IX]. 

Christian Marr'iage Act, 1872, 525 (s. 135]. 

Contract Act 9 of 1872, 4 fs. 4]. 

(Aitclii Memoirs Act, 1923, 031 fs. 583]. 

.Deccan Agr'iculturists’ Relief Act 17 of 1879, 613 [s. 596]. 

Divorce Act 4 of 1809, 532 [s. 441]. 

Evidence Act 1 of 1872, 4 fs. 4]. 

“ Freedom of Religion Act.” {See Caste Disabilities Removal Act.) 

Guardian and Wards Act 8 of 1890, 3 [s. 4], 590 [s. 519], 593 [s. 528], 596-600 
[ss. 532-537]. 

Hindu Disposition of Property Act 15 of 1910, 3 [s. 4 (x)], 443 [s. 360], 455 [s. 373], 469 
[8.383], 470-471 [ss. 385-386], 474 [s. 389], 476 [s. 390], 481 [s. 398], 070 [App. II]. 
Hindu Gains of Learning Act 30 of 1930, 3 [s. 4], 258 [s. 23 1 A], 681 [App. X]. 

Hindu Inheritance (Removal of Disabilities) Act 12 of 1928, 3 [s. 4], 102 (s. 98], 
106 [s. 107], 675 [App, V], 

Hindu Law of Inheritance (Amendment) Act 2 of 1929, 3 [s. 4], 44-46 [s. 43, 13A- 
13D], 49 [s. 16], 73 [s. 56], 70-79 [.ss. OlA to GO], 83 [s. 72 (14)], 077 [App. VII]. 
Hindu Married Women’s Right to .separate Residence and Maintenance Act, 1910, 
084 [App. Xlll]. 

Hindu Transfers and Bequests Act 1 of 1914 and Act 8 of 1921, 3 [s. 4 (x)], 443 
[s. 360], 455 [s. 373], 469 [s. 383], 471 [ss. 385, 380], 474-476 [ss. 389,^390], 481 
[s. 398], 008 [App. I], 672 [App. HI]. 

Hindu Widow’s Remarriage Act 15 of 1856, 2 [s. 4 (ii)], 520 [s. 432], 591 [s. 523], 
Hindu Wills Act 21 of 1870, 453 [s. 369]. 

Hindu Women’s Rights to Property Act 18 of 1937,3 [s. 4], 26 [s. 35], 0^2 [App. XII. 
Indian Penal Code, 4 [s. 4]. 

Limitation Act 9 of 1908. {See Limitation). 

Majority Act 9 of 1875, 3 [s, 4], 522 [s. 433], 587 [s. 516]. 

Native Converts Marriage Dissolution Act, 1866, 3 [a. 4], 531 [s. 441]. 

Partition Act 4 of 1893, 427 [s. 335]. 

Religious Endowments Act 20 of 1863, 513 [s. 424]. 

•Shariat Act XXVI of 1937, 520 [s. 429], 520 [s. 583]. 
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Special Marria{j;c Act, 3 (h. 4], 8 [s, 7], 529 [s. 439]. 

Succession Act 39 of 1925, 3 [s. 4 (iii)], 449-453 [ss. 368-370], 455 [ss. 372, 373], 
456, 457 [S3. 375, 37GJ, 469-474 [s3. 383-387], 474 [s. 389], 478 [s. 394], 479 [s. 397]. 
Succession Ceitilicato Act 7 of 1889, 451 [s. 369]. 

Transfer of Property Act 4 of 1882, 3 [s. 4], 442, 443 [s. 358 (2)], 445 [s. 360], 469-474 
[ss. 383-387], 479 [s, 397]. 

Transfer of Proi)erty (Amendment) Supplementary Act 21 of 1929, 3 [s. 4], 445 
[s. 3601, 479 [s. 397]. 

Trusts Act 2 of 1882, 446 [.s. 366], 652 (s. 608]. 

Usury Laws IleiJcal Act 28 of 1855, 643 [s. 596]. 

Adllivedanika— 

a species of stridhana, 109 [s. 113], 125 [.s. 126]. 

Adhyagni— 

a species of stridhana, 109 [s. 113], 125 [s. 126]. 

Adliyavahanika— 

a specu's of stridhana, 109 [s. 113], 125 j.s. 126)]. 

Adml ni strator- -At e kxeetdors. 

Adoption - 

adopted son, rights of, 568-577 [s.s. 491-500], 5S0 [s. 507], (for details, see sub-head 
“ Dattaha adoption, results of ”). 
agreement eui lading rights of adopted .son, 571 [s. 500], 

alienations prior to adoption, hy adoptive father, 572 [s. 498], 574 [s. 500], 580 [s. 508]. 

adopting widow, 5S0-5S1 [ss. 507-509]. 

oaneellation of, 568 [s. 493], 
ceremonies ineuleutal to a.dojdion — 

(latta-honian, whether necessary, 566 [s. 490]. 
giving and reeiuving, necessity of the act of, 565-566 [s. 489]. 
wheth(“r may he dek'gated, 559 [s. 477J. 
niiiKjr eeremonies, whether essential, 565 [s. 488]. 
consideration for, clfect of receipt of, ,567 [s. 492]. 
custom prohibiting, 531 [s. 445J. 
dutta-homan, 51)5-567 [ss. 488-490]. 
dattaka adoption, results of — ■ 

ugi cement curtailing rights of adopted son, 574 [s. 500j. 
gift by adoptive father of his prop(‘rty after adoption, 572 [s. 498], 
guardianship of adoptol .son, 590 [s. 521], 
joint family property, right of adopted son in, 573 [s. 499]. 

marriage in natural family, wliether prohibited,' 569' [s. 494 (3)]. 

partition, rights on, 397 [s. 31 1 J. 

renniieiatioii of .status of adopted son, 568 [s. 493], 

sliare of iidieritanee, liow reduced on birth of son to adoptive father, 571-572 
[8.497], 

succession, lights of, ex parte materna, 570-571 [s. 49GJ. 
ex jiarto patorna, 570 [s. 495J. 

will, whether revoked by adoption, 453 [s. 370], 572-573 [s. 498], 
devesting of estate on adoption by widow — 

consent of person in whom e.state i.s vested, by, 578-579 [g. 503J. 

tievesting of estate of inheritance, 577-578 [s, 502], 

maintenance of widow on, 579 [s. 505], 

stridhana wliether devested, 579 [s. 504]. 

where husband joint at time of death, 570 [s. 506J. 

separate at time of death, 577-579 [ss. 502, 503]. 
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Adoption— eone<i. 

estoppel in respect of, 583.585 [s. 513]. 
factum valet, 523 [s. 434], 560-563 [ss. 480, 483]. 
forms of, 534 [s. 446]. 
free consent, 667 [s. 491]. 

gift by adoptive father of his property after adoption, 672-673 [s. 498]. 
illatom adoption, 536 [s. 450]. 

invalid adoption — 

effect of 581 [s. 510]. 

gift or bequest to person whose adoption is invalid, 582 [s. 511]. 
rights in natural family, whether lost bv reason of, 581 [s. 610]. 

kritima adoi)tion, 585 [s. 515]. 

limitation period for declaring adoption valid or invalid, 585 [s. 514]. 

suit for possession by adopted son, 581 [s. 509]. 

object of, 535 [s. 447]. 
proof of, 583 [s. 512]. 

results of. See sub-head “ Dattaka adoption.” 
revocation of power to adopt, 543 [s. 460]. 
second adopted son and alienations, 581 [s. 509J. 
who may adopt — 535-558 [ss. 449-473]. 

bachelor, 536 [s. 450 (2) ]. 
dancing girls, 564 [s. 487]. 

minor, 536 [s. 450 (1) ]. 
naikins, 564 [s. 487], 

one who has no male issue, 536 [s. 450 (1) ]. 
pregnancy of wife, whether a bar to adoption, 536 [s. 450 (2)]. 
revocation of wife’s power to adopt, 543 [s. 460]. 
widow, 537 [s. 452]. 

auth.n ity to adopt, 539-644 [ss. 453-459]. 

ean be given to widow alone, 539 [s. 454]. 

conditional authority, 542 [s. 467]. 

exercise of, whether obligatory, 543 [s. 459]. 

extent of authority, 551 [s. 464]. 

form of authority, 541 [s. 456]. 

how to be exercised, 542 [s. 458]. 

revocation of, 543-544 [s. 460]. 

senior widow, right of, to adopt, 540 [s. 455]. 

termination of power to adopt, 553-658 [ss. 471-473]. 

to one of several widows, 540-541 [s. 455]. 

* to widow conjointly with another, 539 [s. 454 (2)]. 

to widows jointly, 540-541 [s. 455]. 
to widows separately, 540-541 [s. 455]. 
whether can be made dependent on consent of another, 

539 [s. 454 (3)]. 

•consent of coparceners, 544-551 [ss. 462, 463]. 

junior widow, 547 [s. 462 (8)], 551 [s. 463 (4)]. 

sapindas (in Madras), 544-546 [8. 462 (2)], 646-547 [s. 462 (4)] 

senior widow, 547 [s. 462 (8)], 551 [s. 463 (4)}. 

should be free, 547 [s. 462 (5)]. 
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Adoption — contiL 

co-widowy, adf)pfiun )>y, 552 r"- 470]- 
iiiinor widcnv, adoption by, 551 [.«. 405 j. 
inotiva* of adoption, 552 [.s. 401)]. 

Kin-c(*s.si\ c a<loption.s by, 552 [m. 408], 
tornunatiozi of power to adopt, 553-55S [ss. 471-473]. 
where husband was j(jint, 5S0 f.s. 500]. 

separate, 553-5')0 [s. 471]. 
une]iast(" widow, by, 552 [s. 400]. 
widow wlio lias remarried, by, 552 [.s. 407]. 

wbo has sueceeded as gntraja sapinda, by, 55 [s. 473]. 
without authority, by, 544-551 [ss. 401-403]. 
who may be adopted and who not— -500-504 [ss. 480-487]. 
a^e of son to be adopted, 501 [s. 480 (4)]. 
easte, identity of, 500 [s. 480 (2)]. 
daughter's son, 500 [s. 480 (3)]. 

d vyamushyayana or son of two fathers, 5t)3 [s. 480]. 
married man, adoption of, in llombay, 5()1 [s. 480 (4) (iii) ]. 
mothm-'s sister’s son, 5(»0 (s. 480 (3) ]. 
naildns, adoption of daughters by, 504 [s. 487]. 

(.nly son, 502 [s. 481]. 
orphan, 503 (s. 482]. 

saim* boy, adoption of, by two persons, 503 [s. 484], 
simultaneous adoption of two or more sons, ,503 [s. 485]. 
sister's son, 50)0 [s. 480 (3)]. 
stranger, 503 ]s. 483]. 
sucet'ssive adoptions, 552 [s. 408]. 
who may give in ado[)tion and who not — 558-500 [ss. 474-470]. 
brother, 5.50 [s. 474]. 
eapaeity of giver, ,50)t) [s. 470). 
convert father, ,5.50 [s. 478J. 

delegation of the jihysical act of giving in adoption, ,550 [s. 477]. 

jiower to adopt, 550 [s. 477]. 
father, ,5.50 \s. 475], .550 [s. 478 J. 
grandfather, 5,50 [s. 474]. 
mother, 5.58 [s. 470]. 
step-mother, .5.50 [s. 474]. 

widow, adoption hy. See iimler subdnsad ‘‘ Who may adopt.” 

will, disposal by, of adojiter's property after ailoption, 572-573 [s. 408]. 

works of authority ou, 13 [s. 13]. 

Adverse possession - 

property obtained by, whether stridhana, 132 [s. 133]. 
widow against, 222 [s. 201], 
by, 2:10-231 h. 211 ]. 

Agreement - 

adox)ted son, eurtailing rights of, 574-577 [s. 500]. 
marria<re, agreement enabling wife to avoid, 532 [s. 442]. 
partition by agreement, 412-414 [s. 32(>J. 
partition, agreement not to, 402 [s. 319], 



INDEX. 


689 


Alienation- 

conditions restraining, in a deed of gift, 445 [s. 302]. 

will, 477 [s. 393]. 

coparcener, by — 

alienation of coparcenary propcity, Mit., 3()1-:U)3 [hs. 255-257 . 
alienation of hi« undividert interest. Day., :UI fs. 1-821, Jlit„ 3o:!-:!l»4 [ss. 258-2001. 
setting aside ahcnatn>n, equities on, 199 fs. 1S8J. 323-32S jss ‘(iS, 2(39] 
limitation period for, 32,4 Is. 2711. 
mesne profits on, 929 [s. 2<>S!, 92 4 [s. 2(39]. 
to what extent, 929-928 fss 2(37-21391. 
who may set n-^ide, 928, 92vf js. 2701. 

debutter property, alienation of, 5(.)0 [s. 4i5]. (iSVe sub-heads “ Mohunt ” and 
“ She bait ’’). 

father, by, Mit., .901 [s. 25(3], Day., 937 [s. 274]. 

antecedent debt, for payment of, Day , 388 [s. 302], Mit., 3G9 [s. 295]. 
not for payment of, 37(3 [s. 290]. 
what is, 309 [s. 295 (1)], 370 [s. 295]. 
attachment of son’s interest after, 372 [s. 295 (5)J. 
avyavaharika debt, for payment of, 382 [s. 298]. 
burden of proving immorality of debt, 371 fs. 295 (2)]. 
debt contracted during his minority, for, 3S(3 [.s. 300]. 
immoral debts, for payment of, 380 [s. 290 (2)]. 
what are, 382 [s. 298]. 

legal necessity, for, 282-291 [ss. 243-245], 372 [s. 295 (7)]. 
legal necessity, without, 370 [s. 200]. 
limitation period for suit to set aside, 334 [s. 271]. 
partition, after, 372 [s. 295 (4)]. 

son’s interest how, far binding on, 371, 372 [s. 295 (3), f7)l. 
time-barred debt, for, 370 [s. 295], 385 [s. 299]. 
unliquidated damages, for, 370 [s. 295]. 
where part only of purchase money applied for antecedent debt, 381 [s. 297]. 
guardian, by — 

benefit of the estate, for, 593 [s. 528]. 
dc facto and ad hoc guardian, by, 600 [s. 538J. 
guardian appointed by Court, 593 [s. 528], 599 [s. 536J. 
legal necessity, for, 593 [s. 528]. 
limitation period for setting aside, 594 [s. 528]. 
natural guardian, by, 593 [s. 528]. 
testamentary guardian, by, 587 [s. 517], 596 [s. 532]. 
manager, by, 279-287 [ss, 242-244], 301 [s. 255]. 
beneOt of the estate, what is, 282 [s. 243AJ. 
coparcenary property, of, 279 [s. 242], 291 [s. 240]. 
family business, for jpurposes of, 291 [s. 240]. 
legal necessity, burden of proof of, 285 [s. 244], 
what is, 282 [s. 243]. 
where proved in part only, 287 [s. 245]. 
mohunt, by — 500 [s. 415]. 

lease, by way of, 501 [s. 415J. 

, legal necessity, what is, 501 [s. 415]. 

burden of proof of, 502 [s. 415A]. 
right of management, of, 507 [s. 420]. 
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Alienation— 

Shcbait, by, 600 [s. 415]. sub-head “ Mohunt ”]. 

sole surviving coparcener, by, 302 [s. 257J. 
widow by— 177-211 [ss. 178.194A]. 

benefit of the estate, 187 [s. 181B (3)]. 
burden of proof of legal necessity, 188 [s. 182]. 

compromises and family arrangements involving alienation. [^See Compromises], 
consent of reversioners, alienation made with, 191 [s. 183]. 

effect of, 196 [s. 184], 202 [s.l91]. 
alienation made without, 195 [s. 183 (5)]. 

effect of, 196 [s. 185]. 

co-widow, alienation made by one widow without consent of, 187 [s. 181C]. 
equities on setting aside, 19H [s. 188J. 
estoppel of reversioner, 202 [s. 191 j. 

immoveable property inherited from husband, of, 177 [s. 178]. 

inherited property, of, by will, 179 [s. 180]. 

leas(>, by way of, 197 [s. 186]. 

leave of (ioiirt, with, 198 [s. 187]. 

leg.il necessity, for, 184 [s. 181 Bj. 

what is, 185 [s. 181 B (2)1. 
where partial, 200 [s. 189]. 
without, 196 [s. 185]. 
mortgage', by way of, 188 [s. 1811)]. 
mortgagee's duty in case of, 188 [s. 182], 
moveables inherite'd from husband, of, 178 [s. 179]. 
partial necessity, 200 [s. 189]. 

persons entitled to impeach unauthori.sed alienations, 197 [s. 185A]. 

purchaser’s duty in ease of, 188 [s. 182]. 

religious or charitable purposes, for, 179 |s. 181 A]. 

reversioiU'is, with and without con.sent of, {See sub-head “ consent of,” etc.) 

election by, 202 [s. 190]. 
spiritual necessity, for, 179 [». 181AJ. 

what is, 180 [181 A (2)|. 
trade debts, for, 210 [lOlA]. 

unauthorised alienations, who may inipeacii, 197 [185A]. 

remedies against, 223-228 [ss. 202-207]. 

Ancestral business— 264 [s. 2341, 276 [s. 240], 279 [s. 241]. 

coparceners, liability of, for debts incurred for, 264 [s. 234], 276 [s. 240], 

death of a eoparconer, effect of, on joint family firm, 264 [s. 234 (1) (i)]. 

debts eontuKded by manager for, 276 [s. 240]. 

heritable asr>et, whether a, 264 [s. 234]. 

insolveney of joint family firm, 322 [s. 266]. 

joint family firm distinguished from partnership. 264 [s. 234], 

manager, ptiwers of, with respect to, 264 [s. 234], 279 [s. 241], 292 [s. 248A]. 

minor, liability of, for debts contracted for, 266 [s. 234 (1) (v)]. 

necessity for loan, enquiry as to, 276 [s. 240]. 

new business of adult members, 266 [s. 234 (2)]. 

new business with a stranger, 268 [s. 234 (3)]. 

parties to suits in respect of, 295 [s. 251 (4)]. 

widow, debts contracted by, 210 [s. 194A], 211 [a. 195]. 

Ancestral property — See Coparcenary property, 
adopted son, rights of, in, 673 [a. 499J. 

I;equcst of, by father, 449 [a. 368 (2) (ii)]. 
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Ancestral property— cow^tZ. 

essential features of, 243 [s. 223]. 
father’s interest in, Dayabhaga, 337 [s. 274]. 

Mitakshara, 249 [s. 224]. 

father, alienation by, to pay his own debts, 369 [s. 2951. 
gift of, by father. Day., 440 [s. 357 (3)J ; Mit., 260-251 [ss. 22.5, 226J. 
gift of property by father to son on occasion of son’s marriage, whether ancestral 
property, 247 [s. 223 (5)]. 
inherited property how far ancestral — 
from collaterals, 246 [s. 223 (3)]. 
from females, 246 [s. 223 (3)]. 
from maternal grandfather, 245 fs. 223 (2)]. 
from maternal uncle, 246 [s. 223 (2)]. 
from paternal ancestor, 243 [s. 223 (1)]. 
moveables, power of father over, 250 [s. 225]. 
partition, share allotted on, 246 [s. 223 (4)]. 
property given hj^ paternal ancestor, 247 [s. 223 (5)]. 
purchases made with, 249 [s. 223 (6)]. 
recovery of, lost to family, 259 [s. 232J. 
release by father of his interest in, 249 [.s. 224]. 
rights of sons, Dayabhaga, 336-339 [ss. 273-277]. 

Mitakshara, 249 [s. 224]. 
savings of, 249 |s. 223 (6)]. 
what is, Dayabhaga, 337 [s. 270]. 

Mitakshara, 243 [s. 223], 251 [s. 227], 253 [s. 228]. 

Antecedent debt— Debts. 

Anwadbeyaka— 

a kind of stridhana, 110 [s. 113 (2)]. 

succession to, Day., 153 [s. 1.56] ; Mad. 147-140 [s. 152 (3), (4)] ; May., 143 [s. 151]. 

Appointment- 

power of, 480 [s. 398]. 

Apratibandha Daya— >S’ee Unobstructed heritage, 
is unobstructed heritage, 240 [s. 218 (IJJ. 

Arbitration- 

manager’s power to refer to, 292 [s. 247]. 

Arya Samajists— 

application of Hindu Law to, 6 [s. 6]. 

Ascetic— 

exclusion from inheritance, 107 [s. 111], 
succession to, 74 [s. 58]. 

Asura— 

a form of marriage, 519 [s. 428]. 

distinction between brahma and asura forms, 519 [s. 428]. 

Atma bandhns— 

order of succession among, 66-68 [s. 54], 
who are, 48 [s. 46 (4)], 58 [s. 49], 66-68 [s. 54]. 

Attachment- 

coparcenary interest, attachment of, 256jts. 229 (2) (ii)], 345 [s. 289]. 

property, attachment of, and remedies of son, 357 [s. 294A]. 
maintenance, arrears of, 628 [s. 578]. 
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Aurasa— 

legitimate son, 5115 [s. 446]. 

Avaruddha Stree— 

maintenance of, 60i) [s. 553]. 

Ayautaka- 

a kii!(l of ^iridhdnd^ 151 154 (4)]. 

biu c( sfeion to, I)a 3 ^, 153 [s. 157]. 

Banclhus— 

are hhin n(t-fj<>h'(i saj)indas, .30 |.s. 37J. 
atma bandhus. 4S [s. 46 (4)], 5S [.s. 4‘.)J. 
descemlants of remoter ance.stors, 71 fs. 55]. 
classes of bandhus, 4S [s. 46 (4)], 5S [s. 40]- 
enumcralion of, 4S [s. 46]. 
feunale bandhus in llombay, 72 [s. 56]. 

in Madras, 72 [s. ,56]. 

herilal)le bandhus, rules for d(‘ti‘nuining, .50 [s. 47 j. 
who are, 57 [s. 4<S1. 

malri bandhus, 4S [s. 46 (4)], 5S [s. 40], 
order of succession among bandhus, (hi [s. 54]. 

ruh's for determining order of suc(X\ssion, 50-()6 [ss. 50-53B], 71 [s. 55 
lal)l(' of sue.eivssion, 70A. 
pitri bhandus, IS [s, 4() (4)], 58 [s. 40]. 
relationsliip as bandhu how <h“t(‘rmined, 50 [s. 47J. 
summary of rules as to ordc'r of succession among, 65 [s. 53xV]. 
who are, 48 [s. KiJ. 

Benami Transactions-- 

advancement of wife and children, (i40 [s. 605J. 

burden of proof, (>50 [s. 605J. 

child, property bought in name of, 610 [s. 605]. 

creditors, fraud upon, 6.52 [s. 608]. 

criterion of, (>50 [s. 605). 

dee ICC against benamidar, (>53 [s. 610|. 

definition of, (i4S [s. (i04|. 

fur-jr, known as, among Mahomedans, 6*18 [s. 604], 
public policy, transaction agaiirst, 653 [s. (iOO]. 

purchase math' ht'iiami at' a court-sale or .sah* for revenue arrears, 651 [s. 606]. 
by nK'inher of joint Hindu family, (>51 [s. 606]. 
from henamidar, 651 [s. (i07]. 

real title, elTect given to, aiul exceptions to the rule, 648 [s. 605]. 

suit by benamular, 653 [s. 611]. 

transfer by bi'iiamidar for value, (i5l [s. 607]. 

wife, property bought in name of, 640 [s. 605]. 

Benares school- 

female heirs aceording to, 86 [s. 62 1. 
sub-school t)f Mitakshara school, 12 [s. 12 (1)]. 
w’orks of authority in, 11-12 [.ss. 11-12J. 

Bengal school— *8^6 Dayabhaga school. 

Bequest -aSVc Will. 

alternative betpiest, 474 [s. 388 j. 
ancestral property, of, by father, 449 [s. 368], 
bequeat liable property, 449 [s. 368]. 
charity, to, 190 [s. 404]. 
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Bequest— con<(i. 

class, to a, 471 [s. ,S8(3]. 
construction of, 45S [s. 377]. 
contingent bequest, 474 [s. 389]. 

coparcenary interest, of, Day., 341 [s. 282] ; Mit., 449 [s. 3(i81. 
daughter or (ither female, to, 136 [s. 113], 4S4 [s. JOl], 

(Umnna, to, 400 [s. 405], 631 fs. 582 (2) ]. 
disqualified heirs, to, 418 [s. 367]. 
executory ])e((ucst, 471 [s. 389]. 
father, by, to his son, 247 [s. 223 (5) ]. 
females, uj, 136 [s. 143], 484 [s. 401]. 
idiots, to, 448 [s. 367]. 
ido], to, 495 [s. 410]. 

impa,rtil)lo estate, of, 451 [s. 368 (2) (iv) ]. 
infants, to, 449 [s. 367 j. 

person whose adoption is in\alWl, to, 5S2 ]s. 51\ ]. 
rc'ligious or eharila>)lo purposes, h)r, 490 fs. 404]. 
remainder, by way of, 476 [s. 390]. 

M‘paratc or self-ac(p\ired property, of, 419 (s. 368 (2) (i) J. 

sole surviving eopareen(*r, by, 449 [s. 3()8 (2) (ii) ]. 

siridliantt, of, 451 [s. 368 (2) (iii) ]. 

subject-matter of, 449 [s. 368]. 

two or more persons, to, 482 [s. 400], 

unborn person, to, 454-450 [ss, 372-373]. 

undivided interest, of, by eopareener, 440 [s. 368 (2) (ii) ]. 

widow or other female, to, 136 [s. 143], 484 [s. 401]. 

Betrotlial— 

minors, of, 529 [s. 437]. 
rcvocability of, 529 [s. 437]. 

Bhartridatta— 

a kind of stridhana, 125 [s. 126], 143 [s. 150], 147 [s. 152 (2) I. 

succession to, according to, Mad., 147-149 [s. 152] ; May., 144 [s. 151 (1) (3) ]. 

Bhinna-gotra sapindas— Bandhu.s. 
who are, 29 [s. 37J. 

Blindness— 

whether effects exclusion from inheritance, 101 [s. 98]. 

from partition, 105 [s. 1061. 

Bombay school- 

order of succession, according to, 82-87 fss. 71-77 [. 
sub-school of Mitakshara school, 12 [s. 12 (1) ]. 
works of authority in, 13 [s. 12 (2) ]. 

Boras— 

Sunni, of Gujarat, 630 [s. 582], 

Brahma— 

a form of marriage, 519 [s. 428 (1) ]. 

distinction between brahma and asura forms, 519 [s. 428 (2)] 

Brahmachari— 

succession to, Mit., 74 [s. 58]. 
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Brahmans— 

endowment for feeding, 490 [ss. 404, 405]. 
one of the four Hindu castes, 1 [s. 1]. 

Brahmo Samaj— 

application of Hindu Law to members of, 6 [s. 6 Expl.]. 

Breach of promise of marriage- 

suit for damages, for, 528 [s. 437]. 

Brother- 

adoption, whether can give in, 555 [s. 474], 

as an heir, Hit., 43 [s, 43 (9)], 83 [s. 72 (II)]; Day., 96 [s. 88 (9)] ; May., 43 [s. 43 (9)], 
85 [s. 77 (!))]. 

gift hy, to .si.ster, whether stridhanci, 109 [s. 113], 

Iialf-brother. See Half-brother. 

partition between brothers, 438 [s. 321 (2)], 438 [s. 355J. 

strldhfDub heir to sister, Mit., 138-151 [.ss. 145-153] ; Day., 151-154 [ss. 154-157]. 
to sitlkfi; 139 [s. 140]. 

Brother’s daughter— 

as a bandlm — 

in Bombay, 72 [s. 50]. 
in Madras, 72 [s. 50). 
gift or l)oquest to, 130 [s. 143]. 

property inherited by, from \nicle, whether stridhana, 129-130 [s. 130 (3) ], 

Brother’s daughter’s daughter’s son— 

as a bandhu, Mit., 00 [s. 54 (11) ]. 

Brother’s daughter’s son— 

as a V)andhu, ^^litakshara, 48 [s. 40 (4)], 00 [s. 54 (5)]. 
as a sapinda, Dayabhaga, 00 [s. 88 (27)]. 

Brother's daughter’s son’s son— 

as a bandhu, Mitakshara, 00 [s. 54 (0) ]. 

Brother’s son— 

as an heir to his unets Mit., 44 [s. 43 (10)J, 83 [s. 72 (12) J ; May., 87 [s. 77 (10)]; 
Day., 94 [.s. 88 (10)]. 

as a .sttkUuimi lieir, Dayabhaga, 153 [s. 155 (9)], 154 [s. 157 (9)]; Mithila, 151 
[s. 153J. 

Brother’s son’s daughter’s son — 

as a bandhu, Mitakshara, 00 [s. 54 (8) ]. 
as a sapinda, Dayabhaga, 90 [s. 88 (28)]. 

Brother’s son’s son — 

as an heir, Mit., 44 [s. 43 (11)], 84 [s. 72 (23)] ; Day., 90 [s. 88 (11)]. 

Brother’s son’s son's son— 

as an lieir, Mit., 40) [s. 43 (22)], 81 [s. 72 (24)] ; Day., 93 [s. 84]. 

Brother’s son’s son’s son’s son— 

as an heir, Mit., 40 [s. 43], 84 [s. 72 (25)]. 

Brother’s son’s son’s son’s son’s son— 

as an heir, Mit., 10 [s. 43], 84 [s. 72 (20)]. 

Brother’s widow — 

as an heir in Bombay, 84 [s. 72 (28)]. 

whether takes a limited estate, 78 [s. 64 (3)], 1G5 [s. 174 (2)]. 
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Burdsn of proof — See Presumption. 

alienation of debutter property, 502 [s. 415-A]. 

of inherited property by widow, 188 [s. 182]. 
of joint family property by manager, 285 [s. 244]. 
benami transactions, 660 [s. 605]. 
custom, of, 17 [s. 19]. 

debt, nature of, when contracted by father, 344 [s. 288]. 

where denied by sons, 371 [s. 295 (2)]. 
gift, where made by a Hindu widow, 446 [s. 363 1. 
joint family property, where property is alleged ^ > l)e, 260 [s. 233]. 
necessity of, 502 fs. 41 5-A]. 
property in possession of widow, 134 [s. 140]. 
will, of capacity to make, 448 [s. 367]. 

Business- 

alienation by manager for purposes of, 291 [s. 246]. 

widow for payment of debts, 210 [.s. 194- A], 
ancestral, 264 [s. 234]. 

debts contracted by manager for family business, 323 [s. 240]. 
inherited by widow, 210 [s. 194- A], 
new business, 266 [s. 234 (2) ]. 

Caste- 

adoption and, 560 [s. 480 (2)]. 

Caste Disabilities Removal Act, 1850, 2 [s. 4 (i)], 10\ [s. 07], 501 [s. 524]. 
caste <\ucstions, 5 [s. 5]. 

eivU rights not lost by degradation from, 2 [s. 4 (i)]. 
enumeration of castes, 1 [s. 1]. 

Kayasthas, 1 [s. 1]. 

loss of, whether affects rights of guardianship, 501 [s. 524], 
of maintenance, 610 [s. 665]. 
of succession, 101 [s. 97]. 

Marathas, 1 [s. 1]. 
marriage and, 523 [s. 435]. 
principal castes, 1 [s. 1]. 

son born after expulsion from caste, rights of, 101 [s. 97]. 

Charitable endowments— /See Endowments. 

Chastity — See Unchastity. 

Christianity— 

conversion to, whether effects exclusion from inheritance, 101 [s. 97]. 
and succession, 7 [s. 7 (2)]. 

whether operates as dissolution of joint family, 427 [s. 334]. 

Collaterals— 

daughters of, as heirs in the Bombay Presidency, 81 [s. 70]. 
debts incurred by, 344 [s. 288]. 

property inherited from collaterals is not ancestral property, 246 [s. 223 (3)]. 

Commentaries— 

as a source of law, 10 [s. 9]. 

duty of courts to administer law as found in, 10 [s. 9]. 
schools and commentaries, 12 [s. 12], 
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Compromise— 

fiitlH'r, l)y, -92 [s. 2IS1. 
guardian, by, 59b [s. 530]. 

Avidow c)r otlu*r liniitcd lu-ir, by involving alienation- 

claims mado by next rovorsioner, of, 210 [s. 194]. 
wheio rovorsioner is a ])arly, 205 [s. 192]. 

is not a party, 207 [s. 193]. 

Concubine— 

niaintcnanc(; of, b09 [s. 553J. 

Conjugal rights— 

rcslitution of, 533 [s. 4441. 

Contracts— 

Indian Contract Act 9 of 1H72, 4 [s. 41. 
manager of joint family busin<\ss, by, 279 [s. 241]. 
married woman, by, 157 [s. llmj. 
natural guardian, by, 594 [s. 529]. 

Convert — >SVc (Conversion. 

apjilicability of Hindu law to converts to Hinduism and their descondants, 5 [s. (>]. 
civil lights vvlud.luT lost by conversion, 2 [s. 4 (1)]. 
conviM’ts to Cliristianity, 7 |s. 7 (2) J. 

converts to Hinduism, treated as for purposes of marriage, 523 |s. 435(21 1. 

converts to Mahonicdanism, applicability of Hindu Law to, 8 fs. 7 (4) ]. 
converts to Mahomedanism ; Khojas and CCiitchi Memons, 631 (s, 582]. 
son born after conversion, rights of inheritance of, 101 [s. 97], 

Conversion aSVc Converts. 

(’aste Disabilities Removal Act, 1850, effect of, lOl [s. 97J. 

Christianity, to, and succession, 7 [s. 7 (2) J. 
civil rights whether lost by, 2 [s. 4 (1) |. 

(aiparcctu'r, of, and dissolution of joint family, 427 [s. 334]. 

(hitchi Memons, 631 [s. 5H2]. 

father, of, and guardianship, 591 [s. 525J. 

husband of, and wife’s right of maintenance, 612 [s. 557]. 

Kliejas, ()3l [s. 5821. 

Mahomedanism, to, and right to give in adoption, 559 [s. 478]. 
and succession, 8 [s. 7 (4) ]. 

marriage, whether dissolved by conversion, 531 [s. 441 (2)]. 
minor of, and guanlianship, 592 [s. 527J. 
mother, of, and guardianship, 591 [s. 526]. 
partition and, 127 [s. 334 j. 

succession, right, to how far affivtcd by, 191 [s. 97J. 

C0Ptirceil6rs — See Coparcenary, Coparcenary property. 
abs(Mit coparciMior and partition, 398 [s. 313]. 
adofition of solo surviving coparcener, effect of, 568 [s. 494 (2)J. 
alienation by manager, when binding on eoparceners, 279 [s. 242J. 
alienation by- — >Scc also Alienation. 

coparciMiary property, of, 301-393 [ss. 255-257 j. 
undivided coparcenary interest, of, 393-323 [ss. 258-2661. 
unauthorised, right to set aside, 323-334 f.s.s. 267-279J. 
attachment of coparcener’s interest, 345 fs. 289]. 
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Coparceners— cofKJ. 

bequest of coijarceniuy properly by solo surviving coparcener, 4.19 [s. S(18 (2) (u)l. 
undivided interest by a coparcener, Milaksbaia, 4.49 fa. ItOHJ. 

Jbiyabliaga, 341 [s. 2S2]. 

coparcenary interest, 238 [s. 21b!. 

debts eontracted by manager, coparcener’s liability for, 2C4 fs. 234 (1) ], 27b [s. 240]. 

decree against manager, when binding on coparceneis, 299 js. 253]. 

devolution of deceased coparcener's share, Mit., 255 [s. 229] ; 3)a^ , 340 (s. 281]. 

(Jiscpialjlied coparcener and partition, 402 (s. 31 8J. 

female coparceners and partition, Dayabhaga, 434 [s. 348]. 

females, whether can bo coparceners with mah“-. Mit., 239 [s. 217] ; Day., 337 [s. 277 ]. 
gift of undivided share by a coparcener, Mitak. hara, 303 [s. 258]. 

Dayabhaga, 341 [s. 282]. 

illegithnate children of a Christian father by a Hindu mother, whether Hindu law 
of coparcenary applies to, 6 [s. 6 (iii) ]. 
insolvency of, 31b Js. 265]. 

joint family linn, effect of death of a coparcener on, 264 [s. 234 (1) (i) J. 
limitation, eifect of addition of a coparcener after expiry of, 298 [s. 252], 
maintenance of, out of coparcenary property, 6C4 [s. 543J. 
marriage expenses of male eoparconors and their daughters, 530 [s. 440]. 
minor coparcener and partition, Mit., 394 [s. 308] ; J)ay., 434 [s. 348]. 
mortgage of undivided copareenaiy interest, Mit., 303-304 [ss. 259-260 ] ; Day., 341 
[s. 282]. 

mortgage, suits on, and parties to, 293 [s. 251J. 
mortgagee from, rights of, 314 [s. 203]. 

non-separating coparceners on jiartition, status of, 419 Js. 328 (3)] 
partic.s to suits, 293 [s. 251]. 

})art/ition, right to demand, 393 [s. 3()()]. aSVc IVitition. 
presumption as to business carried on by a coparcener, 269 [s. 234 (4) ]. 

as to coparcenary and coparcenary projierty, 260 [s. 233]. 
liurchaser of undivided share, rights of, Mit., 304 [s. 261] ; Day., 340 [s. 280]. 

joint possession, to, 305 [s. 261 (1)]. 
mesne profits, to, 310 [s. 261 (3)]. 
partition, to, 309-311 [s. 261 (2) to (5)]. 
specific performance, to, 312 [s. 261 (7)]. 

renunciation of share by, 315 [s. 264J. 
rights of coparceners, 270 [s. 235]. 

accounts, to demand, 272 [s. 235 (6)], 274-276 [ss. 238, 239]. 
alienation of undivided intcre.st, Mit., 272 [s. 235 (7)], 304-306 [ss. 259, 260] ; 
Day., 341 [s. 282]. 

defined share under the Dayabhaga, 339 [s, 279]. 

erecting building on joint family land with consent, right of, 272 [s. 236 (4)]. 
exclusion from joint family property, on, 271 [s. 235 (3a)]. 
income, whether entitled to specific share of, Mitakshara, 270 [s. 236 (2)] ; Day., 
341 [s. 284]. 

joint possession and enjoyment, right to, Mit., 271 [s. 235 (3)] ; Day., 339 [s. 279]. 
maintenance, right of, 274 [s. 237], See Maintenance, 
partition, right to enforce, Mit., 272 [s. 236 (6)] ; Day., 342 [s. 2861. 
possession, unity of, 270 [s. 236 ( 1 ) ]. 

succession and survivorship, Mit., 272 [s. 235 (8)]; Day., 340 [s. 281 J. 
suing alone as representing family, right of, 296-297 [s. 261 (6), (6)]. 
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Coparceners— con^f^. 

sale of undivided share by private contract, Mitakshara, 303, 304 [ss. 259, 260}. 

Dayabhaga, 341 [s. 282], 

Hale of undivided share in execution, Mit., 345 [s. 289] ; Day., 340 [s. 280], 
separate property, rights over, 243 fs. 222], 
share of, undefined, Mit., 238 [s. 216]. 

defined, Day., 339 fs. 279]. 
sole surviving coparcener- 

devolution of property held by, 25 [s. 34 (2) (ii) ]. 
powers of, over joint property, 302 [s. 257]. 
son, after-born, of^a disqualified coparcener, and partition, 106 [s. 109]. 
suits by, 203 [s. 251]. 

succession, devolution of decea.sed coparcener's share by, Dayabhaga, 340 [s. 281], 
survivorshi]), devolution of deceased coparcener’s share by, Mitakshara, 255 [s. 229]. 
who are, Mitakshara, 233-238 [as. 213-215]. 

Dayabhaga, 337 [s. 277]. 

Coparcenary - -See (’oi)arecners, Coparcenary property, 
definition of, 233 [s. 213J. 

formation of, Mit., 235 [s. 214] ; Day., 337 [s. 277]. 
genesis of, Mit., 235 |s. 214] ; Day., 337 [s. 277]. 
liow created, Mit., 235 [s. 2M (2) ] ; Day., 337 [s. 277J. 
limits of, 236 [s. 215]. 

undivi<led coparcenary interest, features of, Mitakshara, 238 [s. 216], 

Dayabhaga, 339 [s. 279], 

Coparcenary property— AVc Coparceners, Coparcenary, 
accret ions to, 249 [s, 223 (6)|. 
adopted son, rights of, in, 573 [s. 499]. 
adverse' ])ossession, 390 [s. 304]. 
alienation of, by father, 30 L [s. 256], 

manager, 279 [s. 242 J. 
solo surviving coparcener, 302 [s. 257J. 
who can make, 301 [s. 255 J. 
ancestral [)roperty, 243 [s. 22,31. 

bequest of undivided interest, Mitakshara, 302 [s. 257], 449 [s. 368], 

Dayabhaga, 341 [s. 282]. 

bequest by father of his self-acquired property to son, 247 [s. 223 (5) ]. 
coparcenary interest, 238 [s. 216J. 

debts of coparceners, coparcenary property when liable for, 345 [s. 289]. 
devolution of, by survivorship, Mitakshara, 255 [s. 229]. 

by succession, Dayabhaga, 340 [s. 281]. 
distinguished from joint property of English law, 2i2 [s. 221 (2) ]. 
father’s power over ancestral property, Mitakshara, 249-251 [ss. 224-226]. 
gains of science, or learning, 257 [s. 231]. 

gift by father of his self-acquired property to son, 247 [s. 223 (5) ]. 

of ancestral property, 250-251 [ss. 225-226], 
gilt of undivided interest, Mitakshara, 303 [s. 258]. 

Dayabhaga, 341 [s. 282]. 

incidents of, 242 [s. 221]. 
income of, 274 [s. 237]. 
joint acquisitions, 253 [s. 228]. 

made with aid of joint family property, 253 [s. 228 (2) ]. 
without aid of joint family property, 253 [s. 228 (3) ]. 
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Coparcenary property-con/ci. 

male issue of coparceners, rights of, 242 [s. 221 (1) (b; ]. 
management of, 274 [s. 237]. 
marriage expenses, liability for, 630 [s. 440]. 
mortgage of, see ‘ alienation ’ above. 

mortgage of undivided interest, Mitakshara, 303-304 [ss. 259-260]. 

Dayabhaga, 341 [s. 282]. 

Official Assignee, rights of, 318 [s. 265]. 
parties to suits relating to, 203 [s. 251]. 
partition, liable to, 389 [s. 303]. 

persons entitled to, 236 [s. 215]. 
share allotted on, 246 [s. 223 (4> |. 
presumptions as to, Mitakshara, 260 [s. 233]. 

Dayabhaga, 342 [s. 286]. 
property inherited from — ■ 

collaterals, 246 [s. 223 (3)]. 
females, 246 [s. 223 (3) ]. 
maternal grandfather, 245 [s. 223 (2) ]. 
paternal ancestor, 243 [s. 223 (1) ]. 
property thrown into common stock, 251 [a. 227], 
purchaser of undivided share, rights of, ,304 [s. 261]. 
sale of, see ‘ alienation’ above. 

sale of, by father for payment of his debts, 369 [s. 295]. 

in execution of docroo against father, 356 [s. 294], 
sale of undivided interest, Mitakshara, .303-304 [ss. 259-260]. 

Dayabhaga, 341 [s. 282]. 

setting aside unauthorised alienations of, 323-334 [ss. 267-270]. 
extent to which they may bo set aside, 323-328 [ss. 267-269]. 
who may sue for, 328 [s. 270]. 
sole surviving coparcener, alienation by, 302 [s. 257]. 
son’s interest in, Mitakshara, 285 [s. 224]. 

Dayabhaga, 336 [s. 273]. 
survivorship, devolution by, 242 [s. 221 (1) (a) ]. 
unobstructed heritage, 240 [s. 218], 241 [s. 219]. 

what is, Mit., 241 [s. 220], 243 [s. 223], 251 [s. 227], 253 [s. 228] ; Day., 339 [s. 278]. 

Court-fee— 

declaratory suit by reversioner, 225 [s. 205]. 

Co-wldows— 

adoption by, 547 [s. 462 (8)], 551 [s. 463 (4)], 652 [s. 470]. 
alienation by one of, without consent of others, 187 [s. 181C] 
joint tenants, whether take as, 39 [s. 43 (4)]. 
partition between, 39 [s. 43 (4)]. 

Creditor— /See Debts. 

creditor’s suit and limitation, 350 [s. 292]. 

for money lent, 503 [s. 416]. 

Crown- 

escheat to, Mit., 74 [s. 59] ; Day., 98 [s. 92] ; Stridhana, 154 [s. 168]. 
grant of land made by the Crown, 445 [s. 362]. 

maintenance, liability of Crown for, when property taken by escheat, 606 [s. 544A]. 
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Custom- 

adoption, custom prohibiting, 534 [s. 445]. 
as a source of Hindu Law', 9 [s. 8], 15 [s. 15J. 
basis of, 10 fs, S (3)j. 
burden of proof of, 17 [s. 10]. 

conflict bctw'oon custom and text how settled, 15 [s. 15J. 
discontinuance of, 16 [s. IKJ. 
divorce by, 530 [s. 441]. 
essentials of, 16 [s. 17]. 

(exclusion from inheritance of daughter by, 42 [s. 43 (5) ]. 
family custom, 16 Ts. 17 (2) ]. 
invalid custom, 17 [s. 20). 

judgment relating to existence of custom when admissible in evidence, 16 [s. 17], 
kinds of, 15 [s. 16]. 

local atvl family custom, distinction ])et\veen, 16 [s. 18]. 
pro])orty impartibh^ by, 635 [s. 585]. 
stridhana by, 133 [s. 136]. 

Cutclli Memons- >S’cc Memons. 

b('(juest in favour of unborn jierson, 632 [s. 582]. 

f’ut<‘lii Memons Act, and Mahonu'dan law of succession, 634 [s. 583]. 

Hindu law, how far a[)plios to, 630 [s. 582]. 
inheritance and succtvssion, 630 [.s. 582 (1) ], 634 [s. 583], 
joint Hindu family system, how far applie.s to, 6.30 [a. 582 (2)]. 
marriagi^ of, deemed to bo in approved form, 520 [s. 420], 632 [s. 582]. 
of Mombasa, 633 [s. 582]. 

kShariat Act, 1037, subject to the provisions of, 6.30-634 [ss. 582-58.3]. 
survivorship, principle of, how far applies to, 630 [s. 582 (2)]. 
synopsis of Cutchi Mornon cases, 632-633 [s. 582]. 
wills of, 632 [s. 582]. 

Damdupat— 

capitalization of interest by subse(j[ucnt agreement, 614 [s. 598]. 

Contract Act, rule of damdupat not abrogated by, 4 [s. 4]. 

Deccan Agriculturists’ Itoliof Act and, 643 [s. 596J. 
dc*finition of, 643 [.s. 506j. 

fre.sh bond for principal and interest, 644 [.s. 598]. 

Limitation Act and, 643 [.s. 596]. 

mortgage after Transfer of Property Act, 647 [s. 603]. 

mortgage of immoveable property without possession, 646 [s. 602]. 

mortgage with pos.so.ssion, 646 [s. 602 (2) ]. 

persons entitled to claim benefit of the rule, 645 [s. 601]. 

jdacos in which rule applies, 645 [s. 600], 

pledge of moveables, 646 [s. 602], 

principal, what is for purposes of the rule, 644 [ss. 597-598]. 
suit, does not apply after date of, 644 [s. 599]. 
transactions to which rule applies, 646 [s. 602]. 

Usury Laws Repeal Act and, 643 [.s. 596]. 

Dancing girls— 

adoption of daughters by, 564 [s. 487]. 

sons of, application of Hindu law to, 6 [s. 6 (vi) ]. 

succession to property of, 156 [s. 164]. 
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Datta Homam— 

ceremony of, and adoption, 560 [s. 490]. 

Dattaka adoption — See Adoption. 

Dattaka Chandrika— 

a work on adoption, 13 [s. 13]. 

Battaka Mimamsa — 

a work on adoption, 13 [a. 13]. 

Daughter— 

as an heir to her father— Uit., 40 [s. 43 (5) J, 82 [a.72 (7)]; Day., 95 \s. 88 (5)]. 
exclusion from inheritance by custom, 42 [a. 43 (5) ]. 
illegitimate daughter, 42 [s. 43 (5)]. 
priority among daughters, Mitakshara, 40 [s. 43 (5)]. 

Dayabhaga, 95 [s. 88 (5)]. 

survivorship among daughters, 23 [s. 31], 41 [.s. 43 (5)], 82 [s. 72 (7)]. 
unchastity of, and inheritance, Mitakshara, 41 [s. 43 (5) ], 100 [s. 96]. 

Dayabhaga, 95 [s. 88 (5) ], 100 [s. 96j. 

whether takes an absolute or a limited estate : Bombay, 41 [s. 43 (5)], 161 

[s. 170 (2) ]. 

Other provinces, 41 [s. 43 (5)], 
159 [s. 168 (4)]. 

as an heir to her mother's slridhama — 

Dayabhaga, 152 [s. 155], 153-154 [ss. 156-157]. 

Madras, 147 fs. 152]. 

Mayukha, 143 [s. 151]. 

Mitakshara, 140 [s. 147]. 

Mithila, 149 [s. 153]. 

unchastity whether a bar to inheriting stridhanay 134 [s. 139]. 
whether takes an absolute or a limited estate : Bombay, 103 [a. 171]. 

Other provinces, 100 fs. 109]. 

bequest to, 136 [s. 143]. 

daughters of descendants and collaterals as heirs in Bombay, 81 [s. 70]. 
gift to, by father, 250-251 [ss. 225-226]. 

by mother on occasion of marriage, 186 [s. 181 B (v) ]. 
when absolute, 136 [s. 143]. 
illegitimate daughter and maintenance, 609 [s. 552]. 
maidenhood, property acquired during, 133 [s. 137]. 
maintenance of, 606 [s. 546]. 
marriage expenses of, 390 [s. 304], 530 [s. 440]. 
partition, suit for, and party, 424 [s. 333 (2) (b) (iv) ]. 

Daughter’s daughter— 

as an heir under Act 2 of 1929, 46 [s. 43 (13B)]. 

before the Act in Bombay, 72 [s. 66]. 
before the Act in Madras, 72 [s. 66]. 

whether takes limited or absolute estate, 45 [s. 43 (13B)], 159 [s. 168], 
161 [s. 170]. 

as a stridhana heir — 

Madras school, 147 [s. 152], 

Mayukha, 143 [s. 151]. 

Mitakshara, 140 [s. 147]. 

MithUa, 149 [s. 153]. 
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Daughter's daughter— 

maintenance of, fiOO [s. 547]. 

wliethor take per .slirpes or per capita, 24 [s. 32], 155 [s. 160]. * 

as tenants in common or as joint tenants, 155 [s. 159]. 

Daughter’s daughter’s son— 

as a bandhn, Mitakshara, 49 [s. 46], 55 [s. 47J. 

Daughter’s daughter’s son’s son — 

wlictlicr a bandhn, 55-56 fs. 47]. 

Daughter’s husband— 

as a stridliana^hvh' under Dayabhaga, 152 [s. 155], 153 [s. 157j. 

Daughter’s son— 

f/s' an heir to Ins grandfather, Mit., 42 [a. 43 (6) ], 82 fs. 72 (8)] ; Day., 95 [s. 88 (6)], 
survivorship among daughter’s sons, 23 js. 31], 42 [s. 43 (6)], 245 [s. 223 (2)]. 
u’lietluT take, per capita or j)er stirpes, 42 [s. 43 (6) ]. 
as an heir to slridhana — 

Dayabhaga, 153 [s. 155], 153 fs. 157]. 

Madras school, 147 |s. 152]. 

Mayukha, 143-145 [s. 151]. 

Mitakshara, 140 fs. 147 J. 

Mithila school, 149 fs. 153 j. 

whetlun- take ja-r stirpes or per capita, 24 fs. 32], 155 fs. 160]. 

Avheth(*r take as tenants in common or as joint tenants, 155 [s. 159], 

Daughter’s son’s son— 

as a bandhn, Mitakshara, 48 fs. 46], 66 fs. ,54 (2)J. 
as an heir, Dayaldinga, 95 fs. 88 (6) ]. 

Daughter’s son’s son’s son— 

\\ hcthc-r a bandhn, 55-5(5 fs. 47]. 

Daughter-in-law— 

luaintonauce of, 605 fs, 544], (518 fs. 564], 

Dayabhaga — iSce Dayabhaga School. 

distinguishing features of Dayabhaga, joint family, 336 fs. 272], 

inheritance, distinction between Mitakshara and Dayabhaga systems, 99 fs. 95]. 

principal work of authority in Bengal, 11 fs. 11]. 

Dayabhaga School- 

ancestral property according to, 337 fs. 276]. 

co-heir.s who take as tenants in-common and tho.se who take as joint tenants, 23 
[«. 31 (2)]. 
debts, 388 fs. 302]. 

difEeronco from the Mitakshara .'School, 11 fa. 11], 18 fa. 22], 18 [s. 24], 23 [a. 31], 28 
fs. 36], 99 fs. 951. D)0 fs. 96], 119 fs. 121], 433 fs. 347]. 
female heirs, 76 [s. 61]. 
inheritance of males, 88-98 fss. 78-94]. 
partition, 433-439 fss. 346-355]. 

stridhana, according to, 117 fs. 120], 151-154 fss. 154-167]. 

distinction boUeen Mitak.shara and Dayabhaga, 119 fs. 121]. 
succession to, 117 f.s. 120], 151-154 [s.s. 154-167]. 
unehastity of female heirs whether a bar to succession to males, 100 [s. 96 (2)]. 
works of authority in, llfs.llj. 
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Dayakrama Sangraha— 

a work of authority in Bengal, 12 [s. 11 (4)]. 

Dayatatwa— 

a work of authority in Bengal, 11-12 [s. 11 (4)]. 

Deafness— 

whether ofEccts exclusion from inheritance, 102 [s. 98]. 

share on partition, 105 la. 1051 

E ebts— 

acknowledgment of, by guardian, 589 [s. 531 ). 

by manager, 292-293 [s. 249 J. 
by widow, 212 |a. 190]. 

alienation by father for payment of his debts, Mit-., 309 [a. 295] ; Day., 38S [s. 302 ]. 

neither for legal necessity nor for antecedent debt, 370) [s.29()]. 
by limited heir for payment of debts of last full owner, 183 [s. 181 A 
(2) (iv)]. 

by manager for payment of family debts, 279 [s. 242]. 
by widow for payment of debts incurred in business, 21u [s. 19 1 A], 
antecedent debts, what are, 300 [s. 295]. 

burden of proof, 371 [s. 295 (2)J. 
where proved in part only, 381 [s. 297]. 
attachment of coparcenary interest for coparcener’s debts, 345 [s, 289]. 
attachment of coparcenary property for father’s debts, 357 [s. 294A], 
avyavaliarika debts, 383 [s. 298 (8)]. 
business, debts contracted for, 270 [s. 240]. 

coparc(‘ncTS, liability of undivided coparcenary interest for debts of, 345 [s. 289]. 
coparcenary property, liability of, for coparcener’s debts, 345 [s. 289]. 
discharge for debts, manager’s power to give, 292 [s. 248 A]. 

Dayabhaga, law of, 388 [s. 302J. 

oxocutioii procoodings, construction of, 300 [s. 294B (5)]. 

taken after father’s death, 308 fs. 291CJ. 
family business, manager may contract debts for, 204 [s. 234]. 
father’s debts, 344-388 [ss. 288-302]. 

liability of sons for, 347 [s. 290]. 

mortgage of family property by father for payment of his debts, 369 [s. 295]. 
sale of family property by father for payment of his debts, 369 [s. 295]. 
sale of family property in execution of decree against father, 356 [s. 294]. 
grandson’s and great-grandson’s liability for grandfather’s debts, 347 [s. 290], 350 
[s. 291]. 

heirs, liability of, for ancestor’s debts, Mitakshara, 344 [s. 288]. 

Dayabhaga, 388 [s. 302]. 

immoral or illegal purposes, debts incurred for, 382 [s. 298]. 

burden of proof, 366 [s. 294B (4)], 371 [s. 295 (2)]. 
joint family property, liability of, for father’s debts, 347 [s. 290], 
limitation and creditor’s suit, 364 [s. 293], 
maintenance, priority of debts over, 603 [s. 640], 624 [s. 570 J. 
manager, power of, to contract debts for family, 276 [s. 240]. 

to give valid discharge for, 292 [s. 248A]. 
mohvnty power of, to contract debts, 600 [s. 415 (1)]. 
partition, provision for family debts on, 390 [s. 304]. 

debts contracted by father after, 347 [s. 290]. 
pious obligation of son, etc., for payment of ancestor’s debts, 347 [s. 290 J. 
relinquishment of debts, manager’s power of, 293 [s. 260]. 
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Debts — could. 

salo of coparcaiiors’ intorost in iiiKlividcd coparcenary property for payment of 
fiis debts, 345 [s. 2S9]. 

sale of coparetaiary proptady for fath(!r’s debts, 350 [s. -94], 304 [s. 294J^ (2)], 
300 [s. 294 li (5)[. 

separate properly, liability of, for debts, 344 [s. 2SS1. 

.shff/nit, power of, to contract dc4)ts, .500 [s. 41.5 (l)j 
son’s liability for fatliers debts, 347 [s. 200]. 

alt('r pa 1 til ion, 349 290 (0)]. 

suit by creditor, ai^ainst whom may b(^ filed, 3.50-3.53 [s. 292 (1) to (4)]. 

suit for, contracted by fatlua- before partition, 3.50 [s. 290], 

surely, son’s liab/bty for d(4jts of father as, 3S2 [s. 298]. 

time-barred, 3S5 [ s. 299). 

widow, d(4)ts c(uit laclc'd by, 211 j s. 195 j. 

Debutter property -Sw Kdowmmds. 
alienat ion of, 500 { s. 1 1 5 1. 
nieanm'j; of, 197 | s. 113 1. 

Decree 

aeamst benamidar, 053 \ <. lilOl. 

I.illier toi his personal d(4»ts, 345 | s. 2S9|, 3.50 [s. 291 |. 
as 1 liana y<“r, 301 | s. 2.54 1. 

maiiai!:cr, ulc'ii bmdmji; on coparceners, 299 [s. 253], 
minor without sanction of (Vmrt, 292 [s. 248 j, 
mohnnl, when bimliim ‘>n his su(‘eessors, ,502 [s. 417], 
slohdit, when bindniy (tn his siiceicssors, .502 js. 417], 
widow, wlicn i)indm^ on l•(‘versIon(“rs, 219 | s, 199], 
moi ayainst father, 3(51 | s. 294 If (2)|. 

Dedication laidowmenls. 

Devasthanam 

(list iiu lion bciweeti th r(t.stluuiauL and nud/i, 497 (s. 413J. 
meanin;.' of, 497 | s, 1 1 :f j. 

possesMon and nia na^nummt <»f jiroperty dialicated to, 497 [s. 413]. 

Devesting of estate - 

('xeeutoiy heijiKsst, 474 ( s. 389 1. 
on adoption by widow, 577-.5SO (ss. 50l-.5(l0]. 

Dharam— 

f^nft or beipnvst to, 490 |s. 405], 031 [s. 582). 

Disability” *S’<e Exclusion from iidu'i itanee, E.xelusion from partition. 

Disciple— 

as iieir, Mit., 74 [s. 57] ; Day., 97 [s. 91 J. 

Diseases— 

incurable, whether elTeet (‘xclusion from inheritanco and from jiartition, 101 [s. 98], 
1 05 [s. 100 j. 

Disinheritance- 

sous, w ife, and otlier heir.s, of, 449 fs. 308 1. 

DiSQUallfication — *SVe Exclusion from riiheritanee, and Exclusion from Partition. 
Divorce- 

custom, by, 531 [s. 441), 

Hindu law, under, 530 fs. 441]. 
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Divorce— con<i. 

Indian Divorce Acfe (1869), 632 [s. 441]. 

Indian Majority Act not applicable to Hindus in matters of, 3 [s. 4 (vi)J, 687 [s. 616]. 
Native Converts Marriage Dissolution Act (1866), 631-632 [s. 441]. 

Donatio Mortis causa— 

recognised in Hindu Law, 446 [s. 366]. 

Dravida School— Madras School. 

Dumbness- 

exclusion from inheritance, 101 [s. 98]. 

share on partition, 105 [s. 106]. 

Durga Pujah— 

endowment for performance of, 490 [s. 404]. 

Dwyamushyana— 

rights of inheritance of a, in natural and adoptive families, 663 [s. 486]. 

Election— 

reversioner, by, with regard to alienation by widow, 202 [s. 190]. 

Endowments- 

alienation of endowed property, 600 [s. 416]. 
charge in favour of, 494 [a. 408A]. 
creation of, 492 [s. 407]. 
cy-'presy doctrine of, 610 [a. 421 (4)]. 

debts, power of shebait, or mohunt to contract, 500 [s. 416]. 
debntter property, alienation of, 500 [s. 416]. 

creditor, right of, against, 493 [s. 407A]. 
meaning of, 497 [a. 413]. 
decree against shebait or mohvnl^ 604 [a. 417]. 
dedication, irrevocability of, 510 [s. 421 (4)]. 

charge on estate, by way of, 493 [s. 408], 494 [a. 408 A], 
evidence of, 495 [a. 409]. 

may be complete or partial, 493 [s. 408], 491 [s. 408 A], 
rules of construction, 493-496 [ss. 407A-411]. 
devaslhanam and math, distinction between, 497 [s. 413]. 

management of property dedicated to, 497 [s. 413]. 
meaning of, 497 [s. 413]. 
dharam, gift or bequest to, 490 [s. 405]. 
dharmakdrta, 499 [s. 414]. 
female manager, 498 [s. 413]. 
founder, rights of, 509 [s. 421]. 
gift or right of management, 608 [s. 420 (2)]. 
idol a juridical person, 498 [a. 413]. 
idol, bequest to, 495 [s. 410]. 

offerings made to, 610 [a. 422]. 
property held by, 498 [s. 413]. 
removal of, 608 [s. 420]. 
suit by or against, 498 [s. 413]. 
illusory, 493 [s. 407A]. 

income of endowed property, power of shebait or mohunt over, 499 [s. 414 (2)]. 
instances of, 490-491 [ss. 404-405]. 
limitation, suits relating to, 613 [s. 426]. 
lunacy of mohunt, 498 [s. 413]. 
of shebait, 498 [s. 413]. 


23 
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Endowments— con/rf. 

jyiath, meaning of, 407 [s. 413]. 
object of, 497 [s. 413 J. 

possession and management of property dedicated to, 497 [s. 413]. 
property held by, 497 [s. 413]. 
rnohunt, decree against, 604 [s. 417]. 

devolution of office of, 504 fs. 418]. 
meaning of, 497 [a. 413]. 

offerings made to, by his followers, 510 fs. 422]. 
office of, whether liable to partition, 505 [s, 418 (2)]. 
posit ion, of, 499 [s. 414]. 
removal of, 611 [s. 4231. 
right of, to sue, 497 [a. 413]. 
partial dedication, 494 [s. 408A]. 
perpetuities, rule against, 470 fs. 385]. 
private endowments, 512 fs. 424]. 

Keligious Endowments Act 20 of 1863, ,512 fa. 424]. 
remainder, heqinsst or gift in, to endowment, 497 fs. 412]. 
removal of and 7nohvnt.^, 511 fs. 423]. 

sale by shehait or 7)iohu))l of right of management, 507 [s. 420 (1)]. 
scheme of management, ,511 fa. 423 1. 
decree against, 504 fs. 417]. 

benaini jnirchase of debutter property, by, 499 [s. 414 (2)]. 

devolution of office of, .505 [s. 419], 509 [s, 421]. 

meaning of, 497 fs. 413]. 

part4ti(m of office of, .506 fs. 419 (2)]. 

position of, 498 fs. 414]. 

removal of. 511 fs. 423]. 

right of, to sue, 497 js. 413]. 

right to nonlinat(^ sueeea.sor by will, 507 fa. 419 (3)]. 
subj^s t-imvtter of endowment, 492 ( s. 406]. 
superstitious uses, validity of endowments for, 490 [s. 404]. 

Transfer of Pro])eity Act, sec. 123, and endowments, 492 [s. 407]. 
transfer of right of management, .507 | s. 420]. 

Trusts Aet 2 of I8S2 whether applies to, 492 fs. 407]. 
trustees, interposition of, whether necessary, 492 fs. 407]. 
tru.stees, vesting of propt'rty in, 497 [s. 413]. 
will, endowments created by, 492 fs. 407 (1)]. 
worship in temple, right of, .507-.50H fs. 425). 

feo for adrni.ssion, 508 [s. 42,5]. 

Equities— 


on a(*tf ing asich* alien 


Escheat— 


ations, by a widow, 198 fs. 188]. 

by a coparcener in Bombay and Madras, 323 (s. 268(2)]. 

in Bengal and U. T., 325 [s. 269 (2)]. 


maintenanee, and, 605 f.s. 544A]. 

whr‘,. CmH-n takes by escheat, Jlit., 74 [s. 59]; Day., 98 [s. 92]; Stridhana, 154 
[s. I,78j. 

Estoppel- 

adoption and, ,583 fs. 513]. 

reversioner, to alienation by widow, of, 202 [s. 191], 205 [s. 192], 
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Exclusion from inheritance— 

after-born son of disqualified heir, 105 [s. 106]. 
blindness, 101 [s. 98]. 

Caste Disabilities Removal Act, 1850, effect of, 101 [s, 97], 104 [s. 102]. 

caste, loss of, 101 [s. 97]. 

conversion from Hinduism, 101 [s. 97]. 

deafness, 102 [s. 08]. 

disability arising after succession, 104 [s. 103]. 

disability does not exclude heir of disqualified person, 104 fs. 102'!. 

except where heir is an adopted son, 104 [s. 102 j, 
disability only personal, 104 [s. 102]. 

disability, removal of, after succession has opened, 105 f s. 1 <^‘4J, 

dumbness, 102 [s. 98]. 

effect of, 104 [ss. 101, 102], 105 [s. 105]. 

females, grounds on which they may be excluded from inheritance, 104 [s. 100]. 

Hindu Inheritance (Removal of Disabilities) Act, 1928, 3 [s. 4], 102 [s. 98]. 

idiocy, 102 [s. 98]. 

lameness, 102 [s. 98]. 

leprosy, 102 [s. 98). 

lur.acy, 102 [s. 98]. 

maintenance of disqualified heirs, 107 [s. 110]. 
mental d(dects, 102 [s. 98]. 
murder and, 103 [a. 99 j. 
physical defects and, 101 [s. 98]. 
religious order, adoption of, 107 [s. 111], 
removal of disability, 105 [s. 104]. 
subsequent disability, effect of, 104 [s. 103], 
unchastity of fomalo heirs and, 100 [s. 9(5]. 

Exclusion from Joint family property- 

limitation against excluded member, 271 [s. 235 (3a)]. 
rights of excluded coparcener, 27 1 [s. 235 (3a)]. 

Exclusion from partition — See Exclusion from inheritance, 
after-born son of disqualified coparcener, 100 [s. 109]. 
disabilities which bring about, 105 [s. 106]. 

Hindu Inheritance (Removal of Disabilities) Act, 1928, 100 [s, 107 (2)J. 

lunacy at time of partition and, 106 [s. 107]. 

maintcnanco of disqualified coparceners, 107 [s. 110]. 

religious order, adoption of, and, 107 [s. 111]. 

removal of disability, 100 [s. 108]. 

Executors—. 

power of, to dispose of property, 458 [s. 376A]. 
probate, where necessary, 450 [s. 376]. 
vesting of estate in, 457 [s. 376]. 

Executory hequest— 

executory bequest, 474 [s. 389]. 

Factum valet- 

adoption, and, 523 [s. 434]. 
marriage and, 522 [s. 434]. 

Family business — See Ancestral business, 
a heritable asset, 264 [s. 234]. 
debts contracted by manager for, 276 [s. 240]. 

by widow for, 210-212 [ss. 194A, 195]. 
enquiries as to necessity for loan, 276 [s. 240 (3)]. 
joint family firm, characteristics of, 264 [s. 234]. 
manager, powers of, 279 [s. 241]. 
minors, liability of, 264 [s. 234], 276 [s. 240]. 
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Tather— 

adoption, alienations by adoptive father pcrior to, 580 [s. 508]. 

no bar to disposal of separate property by adoptive father by gift or will, 
572 [h. 498]. 

right of father to give his son in, 659 [s. 476], 
adoptive father, whether entitled to inherit to adopted son, 670 [s. 495J. 
adult son, when father bound to maintain, 605 [s. 645]. 
alienat ion by, of ancestral property — 6Ve Alienation, 
ancestral immoveable property, gift by father of, 250 [s. 226]. 
ancestral moveables, gift by father of, 250 [s. 225]. 
ancestral property, father’s interest in Mitakshara, 249-260 [ss. 224-225]. 

Dayabhaga, 337 [s. 274]. 

as an heir to his son, Mit., 43 [s. 43 (8)], 83 [s. 72 (10)] ; May., 87 [s. 77 (7)] ; 

Day., 95 [s. 88 (7)]. 

b(5qu{>st by father of his separate property to his son, 247 [s. 223 (5)]. 

of ancestral property by father, 449 [s. 368]. 
change of religion by, and guardianship, 591 [s. 525J. 
coin promise of suit by, 292 [s. 248]. 
decrc'o against, as manager and res judicata, 301 fs. 254], 
gift by father of his separate property to his son, 247 [s. 223 (5)]. 
gift of joint family property in general, 440 [s. 357 (3)]. 
gift by father to his daughter is saudai/ika,, 137 [s. 143], 
guardianship, right of father to, 588 [s. 518]. 
insolvency of, 317 [s. 265 (2)]. 

liability of sons for debts of, 344 [s. 288], 347 [s. 290]. 

maiiit(uianee of minor sons and unmarried daughters by, 605 606 [ss. 545-546]. 
marriage, right of father to give daughter in, 520 [s. 433], 522 [s. 434]. 
partition between the sons, right of father to elTect, 407 [s .323]. 

|)artition, share on, hetw'cen father and .sons, 403 [.s, 321 (1)|. 
by will, 408 fs. 324]. 

release by, of his interest in ance.stral property, 249 [s. 224]. 
sale by father of j«»int family property for payment of his debts, 369 [s. 295]. 
sale in execution of decree against fatlier for his deht.s, 356 [s. 294], 
separate ])roperty, power over, 243 [s. 222]. 
stri'Uiana heir, as, 138-154 [ss. 145-1 57 J. 
daughter’s mlkn, 1.39 fs. 146 J. 

Dayabhaga, 152 fs. 155], 153-154 f.s.s. 156, 157]. 

Madras school, 147 fs. 152 (3)]. 

Mayuklui, 145 f.s. 151 (III)]. 

Mitakshara, 140 f.s. 147]. 


Father’s daughter’s son- 5Vc Sister’s .son. 
Father’s (laughter’s daughter’s son— 

as a bandhu, Mitakshara, 66 [s. 54 (7)]. 

Father’s daughter’s son’s son— 

as a bandhu, Mitak.shara, 66 fs. 54 (6)]. 


Father’s father— Father. 

as an heir, Mit., 44 [s. 43 (13)J, 84 [s. 72 (34)] 


May., 87 [s. 77 (13)] 


Day., 96 [s. 88 
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Father’s father— con^t/. 

alionation by grandfather of joint family property for payment of his debts, 369 
[s. 295], 

debts, liability of grandsons for grandfather’s, 348 [s. 290 (2)]. 
sale of joint family property in execution of decree against grandfather for his debts. 
356 [s. 294]. 

Father’s father’s daughter’s son— 

as a bandhu Mitakahara, 67 [a. 64 (17)]. 

Father’s father’s daughter’s daughter’s son — 

as a bandhu, Mitakshara, 67 [s. 54 (24)]. 

Father’s father’s daughter’s son’s sen— 

as a bandhu, Mitakshara, 67 [s. 54 (23)]. 

Father’s father’s father— 

as an heir, Mit., 46 fs. 43 (18)], 85 fs. 72 (49)] ; Day., 96 [s. 88 (19)]. 

Fathei’s father’s mother — 

as an heir, Mit., 46 [s. 43 (17)]. 85 [s. 72 (48) J ; Day., 96 fs. 88 (20)]. 
estate taken by, in inherited property, 159-164 [ss. 168-171]. 

Father’s father’s sister’s son— 

as a bandhu, Mitak.shara, 48 [s. 46 (4)], 68 [s. 54 (TI 3)]. 
as a sapinda, Dayabhaga, 96 [s. 88 (24)]. 

Father’s father’s sister’s son’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (JI 7)]. 

Father’s father’s son’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (20)]. 

Father’s father’s son’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 31)]. 

Father’s father’s son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 67 [s. 51 (I 29)]. 

Father’s father’s son’s son’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 27)]. 

Father’s maternal grandfather— 

as a bandhu, Mitakshara, 68 [s. 54 (TI 1)]. 

Father’s maternal grandfather’s daughter’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (II 6)]. 

Father’s maternal grandfather’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (TI 2)]. 

Father’s maternal grandfather’s son’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (II 4)]. 

Father’s maternal grandfather’s son’s son’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (II 8). 

Father’s maternal grandfather's son’s daughter’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (II 10)]. 

Father's maternal grandfather’s son’s son’s daughter’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (II 20)]. 
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Father’s maternal grandfather’s son’s son’s son’s son-- 

as a bandhii, Mitakshara, 68 54 (II 16)]. 

Father’s maternal grandfather’s daughter’s son's son— 

as a bandhu, Mitakshara, 68 (s. 54 (II 11)]. 

Father’s maternal grandfather’s son’s daughter’s son’s son — 

as a bandlin, Mitakshara, 6)8 [s. 54 (II 21)]. 

Father’s maternal grandfather’s daughter’s daughter’s son— 

as a bandhu, Mitaksliara, 68 [s. .54 (11 12)]. 

Father’s maternal grandfather’s son’s daughter’s daughter’s son— 

as a l)andhu, Mitakshara, 68 [s. 54 (11 24)]. 

Father’s maternal great-grandfather— 

as a bandliu, Mitakshara, 70A. 

Father’s maternal great great-grandfather— 

as a bandhu, Mitakshara, 70A. 

Father’s mother— 

as an lu'ir to her <rran(lson, Mit., 44 fs. 43 (12)], 83 [ h . 72 (13)] ; May., 87 [s. 77 (11)]; 
Day., 36 [s. 88 (14)]. 

whctluT takt's a lirnitial or an alisoliito estate, 150 (s. 168], 161 [s. 170]. 
as a stndhana lieir, whetluT tak(‘s an absolute or a limited estate — 

in Bombay, 163 fs. 171], 
in other provinces, 160 [s. 169]. 

partition, riglits on, Mitakshara, 401 fs. 317). 

Dayabha^ra, 438 fs. 354]. 

suit for, 'uhether is a nec(■s^aIy party to, 424 fs. 333 (2) (ii)]. 

Father’s mother’s brother— 

as a bandhu, Mitaksliara, 68 |s. 54 (11 2)]. 

Father’s mother’s brother’s son— 

as a liaiidhu, Mitakshara, 49 |.s. 46 (4)], 68 fs. 54 (II 4)]. 

Father’s mother’s sister— 

as a stridhana heir to inaidtm's property, in Bombay, 138 [s. 145]. 

Father’s mother’s sister’s son— 

as a bandhu, Mitakshara, 49 fs. 46 (4)], 68 [s. 54 (II 5)]. 

Father’s paternal uncle— 

as an heir, Mitaksliara, 46 [s. 43 (19)] ; Dayabhaga, 96 [s. 88 (21)]. 

Father’s paternal uncle’s daughter’s son— 

as a sapinda, Dayabliaea, 96 [s, 88 (31)]. 

Father’s paternal uncle’s son— 

as an heir, Mitakshara, 4(» fs. 43 (20)] ; Dayabhaga, 96 [s. 88 (22)]. 

Father’s paternal uncle’s son’s daughter’s son— 

as a sapinda, Dayabhaga, 96 [s. 88 (32)]. 

Father’s paternal uncle’s son’s son— 

as an heir, Mitakshara, 46 [s. 43 (21)] ; Dayabhaga, 96 [s. 88 (23)]. 
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Father’s sister— 

as a stridhana heir to maiden’s property in Bombay, 133 [s. 145]. 
as an heir in Bombay, 72 [s. 56], 78 [s. 64 (2)]. 
in Madras, 72 [s. 56]. 

whether takes an absolute or limited interest in inherited property — 

in Bombay. 161 [s. 170 (2)], 163 [s. 171], 
in Madras, Llbi | s. 16S (4)], 160 [s. 169]. 

Father’s sister’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 24)]. 

Father’s sister’s son— 

as a bandhu, Mitakshara, 48 [s. 46 (4)], 67 [s. 54 (I 17)]. 
as a sapinda, Dayabhaaa, 96 [s. 88 (18)1. 

Father’s sister’s son’s son— 

as a bandhu, Mitakshara, 48 [s. 46 (4), 67 [s, 54 (I 23)]. 

Father’s son's daughter’s son— 

as a bandhu, Mitakshara, 66 [s. 64 (I 5)]. 

Father’s son’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 66 [s. 54 (I 11)]. 

Father’s son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 66 [s. 54 ( I 9)J. 

Father’s Son’s Son’s Son’s Son— 

as heir, Mitakshara 46 (s. 43). 

Fellow student— 

as heir, Mit., 74 fs. 57] ; Day., 97 [s. 91]. 

Female Bandhus— 

Bombay, in, 72 [s. 56 J. 

Madras, in, 72 [s. 56]. 

Female heirs— 

Benares, and Mithila, in, 76 [a. 61 A], 77 [s. 62]. 

Bengal, in, 76 [a. 61]. 

Bombay, in, 77-81 [ss. 64-70]. 

daughters of collaterals, 81 [s. 70J. 
of descendants, 81 [s, 70]. 
half-sister, 79 [s. 66]. 
sister, 79 [s. 65]. 

widows of gotraja sapindas, 80 [s. 68]. 
of samanodakas, 81 [s. 69]. 

estate (limited or absolute) taken by, or succession to property inherited from — 
females, in Bombay, 163 [s. 171]. 

in other provinces, 160 [s. 169], 
males, in Bombay, 161 [s. 170]. 

in other provinces, 159 [s. 168] 

Hindu Law of Inheritance (Amendment) Act, 1929, female heirs under, 76-79 
[ss. 61A to 66]. 

Madras, in, 77 [s. 63]. 
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Female heirs— cow/r/. 

Mitakshara school, under, 76 [s. 61 A]. 

powers of, over inherited property, 165-22.‘l fss. 174-201]. 

remedies against im.authorisfKl acta of, 223-232 [ss. 202-211], 

unehastity of, how far affects exclusion from inheritance, 100 [s. 96], 139 [s. 139]. 

Firm- 

joint family, 264 fs. 234]. 

insolvency of, 322 [s. 266], 

Fraud- 

adoption, consent to, when obtained by fraud, 567 fs. 491(2)]. 
benaini transactions and fraud upon creditors, 652 [s. 608]. 
gifts in fraud of creditors, 446 [s. 364]. 
marriage brought about by fraud, 518 [s. 427 (2)]. 
partition, reopening of, on ground of fraud, 428 [s. 337]. 

Funeral Expenses— 

alienation by widow for, 179 fs. 181 A (1)]. 

by manager for, 279 [s. 242], 282 [s. 243]. 
provision for funeral ceremonies of widowed mother on partition. 390 [s. 304]. 
widow, of, whether payable out of husband’s estate or out of her stridhaiia, 619 [s. 566J. 

Gains of Learning : gains of science— 

Hindu (Jains of Learning Act, 1930, 258 [s. 231 A]. 

whether stijiarato or joint family property, 257 fs. 231], 258 fs. 231 A]. 

Gandharva— 

one of the unapproved forms of marriage, 510 [s. 428]. 

Glft- 

aeceptaneo, of, 441 [s. 358]. 

adopted son, gift to, where adoption invalid, 582 fs. 511]. 

ado])tion wlu'ther ])revents disposal of separatci property by adoptive father by 
gift, 572 [s. 498]. 

altiM'native and independent gifts, 474 fs. 388]. 
aneeslral propt'rty, gift by fatlier, 250 fs. 225], 440 [s. 357 (3)]. 
burden of proof when^ gift made by a Hindu widow, 446 f.s. 303]. 
class, gift to, 471 fs, 386]. 
conditional, 478 [s. 396]. 

construction of deeds of gift, 458-461 fss. 377-378], 481-489 [ss. 399 to 401]. 

coparcenary interest, of, 303 fs. 258]. 

creditors, gift in fraud of, 446 [s. 364). 

daughters, to, 136 fs. 143], 484 f.s. 401]. 

defeasance, gift subject to, 474 [s. 389). 

dcHnition of, 440 fs. 356]. 

dharam, gift to, 490 [s. 405]. 

disposit ion in favour of unborn person subject to prior disposition, 469 [s. 384]. 

donatio mortis causa, 446 [s. 365J. 

estate unknown to Ifindu law, 464 [s. 382], 

females, gift to, 484 (s. 401]. 

gift over on failure of void prior gift, 473-474 [s. 387]. 

gift to a person whose adoption is invalid, 582 fs. 511]. 

gift to niece (Brat) on the occasion of her marriage, 186 [s. 181 B (2) (v) ]. 

gift to widow, daughters and other females, 136 [s. 143], 484 [s. 401]. 
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Gift — contd. 

gift to unborn persona, 443 [ss. 359, 360]. 
rule as modified by statute, 443 [a. 360]. 
rule of Hindu law, 443 [a. 359J. 

in cases governed by Hindu Disposition of Property A-jt, 443 [s 360] 
469-476 [sa. 383-390]. 

gift to unborn person subject to prior interest, 469 [s. 384). 

rule against perpetuity in regard to gift, 470 [s. 386J. 

when unborn person acquires vested interest on tran dcr for his btmefit, 470 
[s. 385). 

failure of prior disposition, 473, 474 [s. ,W7]. 

in cases governed by the Hindu Transfors and Bequest Acts (Madras), 
443 [s. 360], 469-476 [ss. 383-390]. 
grant of land made by the Cr<iwn, 445 [s. 362]. 
idol, gift to, 495 [s. 410]. 
immoral conditions, in, 478 [s. 396]. 
impartible estate, gift of, 441 [s. 357 (7)]. 
independent and alternative gifts, 474 [s. 388]. 
inherited property, gift by widow, of, 184 [s. 181 B]. 

with consent of reversioners, 191 [s. 183], 
life- interest, reservation of, to donor, 445 [s. 361]. 
malik, gift to a female as, 486 [s. 401 (3)]. 
possession, delivery of, 441 [s. 358]. 
registration, 442 [s. 358 (2)]. 
religious office, gift of, 508 [s. 420 (2)]. 
religious or charitable purposes, gift for, 490 [s. 405]. 
reminder, gift by way of, 476 [s. 390]. 
repugnant condition, effect of, 445 [s. 362]. 
revocation of, 446 [s. 363]. 
rule against perpetuity in regard to, 470 [s. 385]. 
rules common to gifts and wills, 462-489 [ss. 379-401]. 
separate or self-acquired property, gift of, 440 [s. 357 (I)], 
son, to, by father, 247 [s. 223 (5)], 250 [s. 225]. 

Transfer of Property Act, 1882, 442 [s. 358 (2)]. 

trust, gift through the medium of, 446 [s. 366]. 

two or more persons, gift to, 482 [s. 400]. 

unborn persons, to — See sub-head “ Gift to unborn persons.” 

undivided coparcenary interest, gift of, Mitakshara, 303 [s. 258], 323 [a. 267]. 

Dayabhaga, 341 [s. 282]. 

* widow, to, 484 [s. 401]. 
writing not necessary, 441 [s. 358]. 

Gotra— 

females who enter the gotra of a Hindu by marriage, 129 [s. 130J. 
marriage with a girl of the same gotrOf validity of, 525 [s. 436 (1)]. 

Gotraja Saplnda— Sapindas. 

adoption by a widow who has succeeded as a, 558 [?. 473]. 
definition of, 29 [s. 37]. 

widows of, as heirs in the Bombay Presidency, 80 [s. 68], 
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Government — 

grant by, to a limited heir, 488 [s. 401 (4)]. 

payment of Government revenue, whether a legal neccssitj’^, 282 [s. 243]. 

Grandchildren— 

rnaintenjince of, 606 fa. 547]. 

Granddaughter^ — ^S€€ Son’s daughter, Daughter’s daughter. 

Grandfather — Father’s father. Mother’s father. 

Grandmother— See Father's mother. Mother’s mother. 

Grandson- — See Son’s s^n. Daughter’s son. 

Great grandfather’s daughter’s son — 

as a bandhu, Mitakshara, 68 [s. 54 (11 3)]. 

Great grandfather’s son’s daughter’s son — 

as a bandhvi, Mitakshara, 68 | s. 54 (II 6)]. 

Great grandfather’s son’s son’s daughter’s son— 

as a bandhu, Mitakshara, (>8 [s. 54 (II 13)]. 

Great grandfather’s daughter’s son’s son — 

as a bandhu, Mitakshara, 68 [s. 54 (II 7)]. 

Great grandfather’s daughter’s son’s daughter — 

as a bandhu in Bombay Presidency, 72 fs. 56]. 

Great grandfather’s son’s daughter’s son's son — 

as a bandhu. Mitakshara, 68 [s. 54 (II 14)]. 

Great grandfather’s daughter’s daughter’s son— - 

as a bandhu, ^Mitakshara, 68 fs. 54 (II 9)]. 

Great grandfather’s son’s daughter’s daughter’s son — 

as a bandhu, Mitakshara, 68 [s. 54 (II 17)]. 

Great grandsons -*SVe Son’s son’s sons. 

Great great grandfather— 

as a bandhu, Mitakshara, 70A. 

Great great grandfather’s daughter’s son — 

as a sakulya, Dayabhaga, 93 ( s. 84 j. 

Great great grandfather’s daughter’s son’s son — 

as a sakulya, Dayabhaga, 93 [s. 84 j. 

Great great grandfather’s daughter’s son’s son’s son— 

as a sakulya, Dayabhaga, 93 [s. 84]. 

Guardianship — 

adojited son, guardianship, of, 590 [s. 521]. 
ago of majority, 587 [s. 516]. 
alienation by guardian — AVe Alienation, 
caste, loss of, and, 591 fs. 524 j. 
conversion of father and, 591 fs. 525]. 

mother and, 591 fs. 526J- 
ward and, 592 fs. 527 j. 
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Guardianship— ^onfci. 

de facto and ad hoc guardian, 600 [s. 538]. 

father, right <>£, to guardianship of minor son, 5<S8 [s. 518]. 

to appoint guardian by will, 500 I s. 532]. 

Guardian and Wards Act of 1890, 3 [s. 4 (vii)], 598-000 [ss. 535-537]. 
guardian appointed by the Court, 598-000 [ss. 533-537 ]. 

alienations by, 599 \ s. 536]. 
guardian defa^to and ad hoc, 000 [s. 538]. 

guardian whether can bind minor by personal covenant, [.b. 529 (1)J. 
illegitimate children, guardianship of, 590 (s. 522]. 
immoveable property, contract for purchase of, 594 [s. 629 (2)j. 

Majority Act 9 of 1875, 587 [s. 510]. 
marriage, guardian for, 520 [s. 433], 522 [s. 434]. 
minor, capacity of, to act as guardian, 588 [s. 518]. 
mother, right of, to guardianship of minor son, 589 [s. 518]. 
natural guardians, 588-596 [ss. 518-531]. 

acknowledgment of debt by, 596 [s. 531]. 

alienations by, 592 [s. 528]. 

compromise by, 596 [s. 530]. 

contracts, power to enter into, 594 [s. 529J. 

effect of change of religion by father, 591 [s. 525J. 

by mother, 591 [s. 526], 
by ward, 592 [s. 527], 

loss of caste, 591 [s. 524]. 
remarriage of mother, 690 [s. 523]. 
person, of, 588 [s. 518], 592 [s. 527], 596 [s. 532], 598 [s. 634], 
property, of, 588 [s. 518], 589 [s. 519], 596 [s. 532], 598 [s. 535], 599 [s. 537]. 
recovery of custody of minor, procedure for, 601 [s. 539]. 
testamentary guardians, 596 [s. 532], 
alienation by, 596 [s. 532]. 

undivided coparcenary interest of minor and guardianship, 589 [s. 619J. 
wife, of, 5.32 [s. 443], 588 [s. 518]. 

Halal Meraons— 

Hindu law, how far applies to, 633 [s. 582]. 

of Morvi, 633 [s, 582]. 
of Porbunder, 633 [s. 682]. 

Half-brother— 

as an heir, Mitakshara, 43 [s. 43 (9)], 83 [s. 72 (11)] ; Dayabhaga, 96 [s. 88 19)] ; 
Mayukha, 43 [s. 43 (9)], 87 [s. 77 (13)]. 

Half-sister— 

as an heir, in Bombay, 45 [s. 43 (13C) (2)], 79 [s. 66], 83 [s. 72 (16)], 87 [s. 77]. 
in Madras*, 72 [s. 66]. 

Heirs— 

co-heirs, when take as tenants-in-common, 23 [s. 31]. 

as joint tenants, 23 [s. 31]. 
per capita, 24 [s. 32]. 
per stirpes, 24 [s. 32]. 
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Heirs— con<(i. 

debts, liability of heirs for, 344 [s. 288]. 
female heirs, 76*81 [ss. 61-70J - — See Female heirs, 
heirs according to^ — 

JJonibay school, 82-87 [ss. 71-77]. 

Dayabhaga, 88-98 [ss. 78-94]. 

Mitakshara, 35-75 [ss. 43-60J. 

Hermits— 

succession to, 74 [s. 68], 

Hindu Law— / . . 

conv(M’ts to Kindmsin, application to, 5 [s. 6]. 

Cutchi Memons, 633 [s. 582]. 

enactments by which Hindu law' is applied to Hindus, 4-5 [s. 5], 
extent of application of, 2 [s, 3J. 

Khojas, 630 [s. 582]. 

legislation modifying or suspending, 2-4 [s. 4]. 

Native Christians, 7 [s. 7 (2)J. 
persons to whom Hindu law applies, 5 [s. 6], 
persons to whom Hin<lu law does not apply, 7 [s. 7]. 
power of Court to administer, how derived, 2 [s. 2]. 
sources of — See Sources of Hindu law. 


Hinduism - 

conversion from, 7 [s. 7J, 630-634 [ss. 582-583]. 
conversion to, 0 (s. 6]. 

renunciation of, and exclusion from inheritance, 101 [s. 97]. 

Hindu Married Women’s Right to separate Residence and Maintenance 
Act, 1946, 684 [App. NJll]. 

grounds for separate residence and maintenance, 684 [App. XI JI]. 

Hindu Wills Act— 

application of, 451 [s. 360], 452 [s. 369AJ, 457 [s. 376]. 
rejieal and re-enactment of, 451 [s. 369], 457 [s. 376]. 

Hindu Women’s Property Act - 

heritable property, 26 [s. 35). 

Husband— *sVc Wife. 

bc'ipu'st to wife, 136 [s. 143]. 

c onversion of liiisband, and dissolut ion of marriage, 531 [s. 441 (3)]. 

effect «)f, on wife’s right of maintenance, 612 [s. ,557]. 
gift to wife, 136 [s. 143]. 
mamtenaiiee of wife, 603 [s. 54 2 1. 
marital duties, 532 [s. 442], 
saudayika, husband’s power over, 136 [s. 143]. 

ISucve.ssion to stridhana — 


Dayabhaga, 1.39 js. 146 (2)], 152 [s. 155], 153 [s. 156], 153 [s. 157]. 
Madras svhool-, 147 [s. 152J. 

Mayiikha, 143 [s. 1,51 1. 

Mitakshara, 140 [s. 147 j. 
sulka, succession to, 139 Is. 146]. 

Idiocy- 


Idol 


wlietluT effects exclusion from inheritance, 101 [s. 98]. 

share on partition, 105 [.s. 106]. 


bequest to, 495 [s. 410]. 

endowment for establishment of, 490 [s. 404], 

gift to, 495 [s. 4101. 
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ICiOl—contd. 

idol a juridical person, 497 [s. 413]. 
offerings to, 510 [s. 422], 

partition and provision for worship of, 389 [s. 303], 
property held by, 498 [s. 413], 
suit by or against, 498 [s. 413]. 

Illegitimate children — See illegitimate son, Illegitimate daughter. 

Christian father and Hindu mother, of, 6 [s. 0]. 
guardianship of, 590 [s. 522J. 

Hindu father and Christian or Mahomodan moth- r, of, 7 [y, 7 (1)]. 

Hindu parents, of, 5 [a. 0 (ii)j. 

inheritance, rights of, 36 [s. 43 (4)], 42 [a. 43 (5)j. 

maintenance of, 607 [a. 551], 609 [s. 552], 

Illegitimate daughter— 

inheritance to father, right of, 42 [s. 43 (5)]. 

mother, right of, 155 [a. 163 j. 

Illegitimate son — See illegitimate children, 
maintenance, 607 [s. 551]. 
of the three higher classes — 

inheritance, rights of, 36 [s. 43 (4)]. 
maintenance, rights of, 36 [s, 43 (4)], C07 [s. 551 J. 
partition, right to a share on, 397 [s. 312], 435 [s. 350]. 
of Sudras — 

inheritance, rights of, 36 [s. 43 (4)]. 

partition, whether entitled to, 397 [s. 312], 435 [s. 350], 607 [s. 551]. 

Immoveable property— 

darmhepat^ rule of, and loans secured by mortgage of, 643 [s. 596]. 

gift of, and Transfer of Property Act, 442 [s. 358 (2)]. 

gift of ancestral, by father to near relations, 303 fs. 258], 323 [s. 267]. 

guardian’s contract for purchase of, 594 [s. 529 (2)]. 

limited heir, alienation by, of, 177 [s. 178], 

parties to suits relating to, 293 [s. 251], 

purchase of, by widow, from savings of income of inherited property, 172 [s. 177 (3)]. 
recovery of ancestral, lost to the family, 259 fs. 232]. 

stridhana, gift or bequest of immoveable property by husband to wife how far, 125 
[s. 126], 137 [s. 143 (1)]. 

immoveable property purchased with, 132 [s. 134]. 
trusts of, how created, 446 [s. 366 (1) (i)]. 

Impartible property- 

accretion to, 636 [s. 586]. 

alienation of, 637 [s. 588]. 

bequest of, 451 [s. 368 (2) (iv)]. 

coparcenary in, whether there is any, 636 [s. 587]. 

custom, by, 635 [s. 585]. 

gift of, 441 [s. 357 (7)]. 

instances of, 635 [s. 584]. 

maintenance, and, 605 [s. 545], 637 [s. 589], 

meaning of, 635 [s. 584]. 

succession to, 639-642 [ss. 590-595]. 

Infant — See Minor. 
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Inheritance— /See Succession to males, Succession to females, Stridhana. 
adopted son, rights of, 568 [s. 494 (2)]. 

after-born heir, when may affect estate vested in another, 20 [s. 28]. 
alteration of cf)urse of succession as known to Hindu law, 464 [s. 382], 

Caste Disabilities Bernoval Act, 1850, 2 [s. 4 (1)], 101 [s. 97], 591 [s. 524]. 
co-heirs, whether take as joint tenants or as tenants in common, 23 [s. 31]. 
conversion, right of inheritance whether lost by, 2 [s. 4 (i)]. 

Dayabhaga ol^Sce Succession to males. 

devesting of, 20 [s. 28 (2)]. 

devolution of property, modes of, 18 [s. 24]. 

di^Icrcnc(^ between Mitakshara and Dayabhaga, 18 [ss. 22, 24], 29 [s. 36], 99 [s. 95]. 

divided son, rights of, 396 [s. 310], 429 [s. 341]. 

estate inconsistent with general law of inheritance, 464 [s, 382J. 

exclusion from — See Exclusion from inheritance. 

female heirs, 19 [s. 25], 76-81 [ss. 61-70] — Female heirs. 

females succession to — iSVc (Succession to female. 

fresh stock of descent, Avliat is a, 20 [s. 27]. 

general principles of, 18-24 [ss. 21-32]. 

heritable property, Mitakshara, 26 [s. 35] ; Dayabhaga, 88 [s. 78]. 

Hindu Inheritance (Removal of Disabilities) Act, 1928, 3 [s. 4], lOl [s, 98], 106 [s. 107]. 
Hindu Law of Inheritance (Amendment) Act, 1929 — See Acts, 
joint tenants, when heirs take as, 23 (s. 31]. 
males, inheritance to — See (Succession to male.s. 

Mitakshara law of — See ^Succession to males, 
partition whether destroys rights of, 429 [s. 341 ]. 

per atpitd and prr stirpes, principle of succession, application of, 24 [s. 32]. 
property descendible to heirs, Mit., 18 [s. 24], 25 [s. 34]; Day., 88 [s. 78J. 
propinquity as the governing factor in Mitakshara law of, 28 [s. 36J. 
representation, doctrine of, 21 [s. 29]. 
spes successionis, 22 [s. 30]. 

spiritual benefit, as governing factor in Dayabhaga law of, 88, 89 [ss. 79-80J. 
systems of, 18 [ss. 22-23]. 

tenants- in-common, when heirs take as, 23 [s. 31]. 

unchastity of female heirs, how far affects inheritance, 100 [s. 96], 134 [s. 139]. 
vesting of, whether can remain in abeyance, 20 [s. 28]. 

Insolvency- 

coparcener, of, and survivorship, 255 [s. 229 (2) (iii)J. 
manager, father and other coparceners, of, 316 [s. 265]. 
minor member of joint family firm, of, 322 [s. 266]. 

Interest — See Damdupat. 

rate of, and legal necessity, 286 [s. 244], 

Jains— 

adopted son, share of, 660 [s. 625], 
adoption among, 658-660 [ss. 617-625]. 

age of boy adopted, 668 [s. 620]. 

ceremonies of, 660 [s. 624]. 

datta homam, necessity of, 566 [s. 488 (3)]. 

daughter’s son, of, 659 [s. 622J. 

orphan, of, 669 [s. 621], 

siste>r’s son, of, 659 [s. 623], 

widow, by, 658 [s. 618]. 

second adoption, 668 [s. 619]. 
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Jains— conid. 

law relating to, 6 [s. 6], 656 [s. 613]. 

in Bombay, 657 [s. 614]. 
of succession, 657 [s. 615]. 
stridhana, succession to, 658 [s. 61 6A]. 
succession among, 657 [s. 615]. 
tenets of, 655 [s. 612]. 

widow, interest of, in husband’s estate, 169 [s. 168], 657 [s. 616]. 

Jati Valshnava— 

application of Hindu Law to members of the sccL 7 [s. 6]. 

Jats— 

succession among reversioners, 166 [s. 176]. 

Jlmuta Vahana— 

author of Dayabhaga, 11 [s. 11 (3)]. 

Joint family — See Coparceners, Coparcenary, Coparcenary property. 

Joint family business —aScc Ancestral business. 

Joint family property— *S’ce Coparcenary property. 

Joint-tenants— 

daughter’s sons inheriting to their maternal grandfather, case of, 201 [s. 223 (2)]. 
heirs taking as, 23 [s. 31J. 

Judicial decisions— 

as a source of law, 10 [s. 10]. 

Kanyadana— 

(laughter given in marriage, 635 [s. 447]. 

Karta — See Manager. 

manager of joint family, 273 [s. 230]. 

Katyayana— 

stridhana according to, 109 [s. 113 (3)]i 

Kayasthas— 

whether they are Sudras, 1 [s. 1]. 

Khojas— 

application of Hindu law to, 630 [s. 582]. 
maintenance of Khoja widow, 632 [s. 682]. 
partition, 630 [s. 582 (2)]. 

principle of survivorship, how far applies to, 630 [s. 582 (2)]. 

Shariat Act, 1937, subject to tho provisions of, 630-634 [ss. 682-683]. 
succession among, how far governed by Hindu law, 630 [s. 582], 
theory of joint Hindu family, how far apidies to, 630 [s. 682 (2)]. 
wiUs of, 630 [s. 582]. 

Krltlma adoption- 

peculiar features of, 686 [s. 515]. 

Kshatriyas— 

one of the four Hindu castes, 1 [s. 1]. 

Lameness— 

Whether effects exclusion from inheritance, 102 [s. 98]. 

share on partition, 105 [s, 106]. 


Legal necessity— 5ee Alienation. 
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Legitimacy- 

presumption as to, 529 [s. 438]. 

Leprosy— 

whether effects exclusion from inheritance, 102 [s. 98]. 

share on partition, 105 [s. 106]. 

Letters of administration— 

when neeoHsary, 456 [s. 375]. 

Life-estate— 

creation of, by will or deed of gift, 464 [s. 381]. 
endowment to take effect after a, validity of, 497 [a. 412]. 

Limitation — \Note. : l.L.A. denotes Indian Limitation Act, 1908]. 

acknowledgment of'clebt by guardian, [l.L.A. s. 21 (1)], 696 [s. 531]. 

manager, [l.L.A. a. 21 (3)], 292 [s. 249]. 
widow, [l.L.A. s. 21 (2)], 212 fs. 196]. 
adopted son, suit for possession by, [l.L.A. Art. 144], 581 [s. 509]. 
adoption, suit to declare the same valid or invalid, [l.L.A. Art. 118, 119], 686 [s. 514]. 
alienation, suit to set aside, when the same is made by — 

father, in respect of ancestral property, [l.L.A. Art. 126], 334 [s. 271]. 
guardian, [l.L.A. Art. 44], 504 [s. ,528]. 

nndiunt, [l.L.A. s. lO and Arts. 48B, 134A, B & C], 513-516 [s. 426 (1) (2)]. 
shebait, [l.L.A. s. 10 and Arts. 48B, 134A, B & CJ, 513-516 [s. 426 (1) (2)]. 
alit'naf ion by widow, and declaratory suit that same is void la^yond her lifetime, 
[l.L.A. Art.. 125], 228 [a. 208]. 

and suit by an adopted son for possession, [l.L.A. Art. 144], 
581 [s. ,509]. 

and suit by reversioners for possession, [l.L.A. Art. 141], 229 
[s. 209]. 

coparcener and exclusion from coparcenary, [l.L.A. Art. 127], 271 [s. 236 (3a)], 423 
[s. ,333 (1)]. 

creditor’s suit, 354 [s. 293 (I), (2), (3)]. 

declaratory suit against widow, [l.L.A. Art. 125], 228 [s. 208]. 
maintenance, [l.L.A. Arts. 128, 129], 629 [s. 580 (I)], 
parties, addition of new, [l.L.A. s. 22], 298 [s. 252]. 

reversioner’s siiit for po.sscssioii on widow’s death, [l.L.A. Arts. 141, 144], 222 
[s. 201 ], 229 [s. 209]. 

widow, adverse possession against, [l.L.A. Art. 141], 222 [s. 201]. 

adverse possession by, against reversioners, [l.L.A. Art. 144], 230 [s. 211]. 
Limited heirs — >SVc Widow, Widow’s estate and Reversioners. 

Lingayats - 

applioatitm of Hintlu Ijaw to, 6. 
are sudras, 6 [s. 6]. 

Lunacy— 

inherita*ce, whether lunacy effects exclusion from, 102 [s. 98]. 
marriage of a lunatic, 618 (.s. 427]. 

math, head of, whether forfeits his position by reason of, 497 [s. 413]. 
partition, whether lunacy effects exclusion from, 106 [s. 107]. 
shebait, whether forfeits his position by reason of, 497 [s. 413]. 

Madras School— 

a sub- school of Mitakshara school, 12 [s. 12 (1)], 
female bandhus according to, 72 [s. 56]. 

heirs according to, 77 [s. 63]. 
stridhana according to, 115 [s. 118]. 

succession to, according to, 147 [s. 152]. 
works supplementing Mitakshara recognized as authoritative by, 12 [s. 12 (1)]. 
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Maharashtra* School — See Bombay school. 

Mahomedanism— 

conversion to, 8 [s. 7 (4) ], 630 [s. 582], 

how far affects the right to give in adoption, 559 [s. 478]. 
how far effects a dissolution of joint family, 427 [s. 334]. 

Malden— 

presents from bridegroom, 138 [s. 145 (2)]. 
stridhana, maiden’s property how far, 133 fs. 137]. 

power to alienate, 136 [s. 142). 
succession to maiden’s property, 138 [s. 145]. 

Maintenance- 

amount of, for widow, 619 [s. 566]. 

for others, 621 [s. 567]. 

whether may be increased or decreased, 621 [s. 668]. 
arrears, of, when Court may award, 628 [s. 579 (2)]. 
attachment of right to arrears of and future, 628 [s. 578]. 
avaruddha stree, of, 609 [s. 553]. 
caste, loss of, whether affects right of, 619 [s. 565J. 
charge on property, whether maintenance is, 622 [s. 569]. 

effect of agreement of decree creating, 622 [s. 569 j. 
effect of will creating, 623 [s. 569]. 

Transfer of Property Act, s. 39, provision of, 623 [s. 569J. 
concubines, of, 609 [s. 553], 
coparceners and their families, of, 604 [s. 543]. 
daughters, legitimate, of, 626 [s. 574 J. 

illegitimate, of, 609 fs. 552], 
daughter-in-law, of, 606 [s. 544], 618 [s. 564], 
debts payable before maintenance, 603 [s. 540], 623 [s. 570]. 
decree for maintenance, execution of, 629 [s. 581], 

devisees, right of maintenance when may be enforced against, 625 [s. 571]. 
disqualified heirs, of, 104 [s. 1 10], 607 [s. 550]. 

donees, right of maintenance when may bo enforced against, 625 [s. 571]. 
escheat and right of maintenance, 605 [s. 544 A ]. 
father, of, 606 [s. 548], 

female members of joint Hindu family, of, 607 [s. 549j. 
future, attachment of right to, 628 [s. 679]. 
grandchildren, of, 606 [s. 547]. 
heirs, liability of, for, 604 [s. 544 J. 

husband, conversion of, and wife’s right of maintenance, 612 [s. 557 J. 
illegitimate sons, of, 607 [s. 551], 

daughters, of, 609 [s. 652], 

legal obligation to maintain, extent of, 603-605 [ss. 542-544 J. 

liability for maintenance (i) dependent on, and (ii) independent of, the possession of 
property, 603-605 [ss. 541-544]. 
limitation for suit for, 629 [s. 580]. 
lie pendens and maintenance, 625 [s. 672]. 
manager, liability of, 604 [s. 643]. 
moral obligation to maintain, 604 [s. 644]. 
mother, of, 606 [s. 648]. 
mother-in-law, of, 604 [s. 544]. 
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Maintenance— con<(/. 

parents of, 606 [s. 648]. 

partition and provision for maintenance, 300 [s. 304]. 
personal liability for, 603-605 [as. 642-644], 
persons entitled to maintenance, 605-619 [ss. 545-665]. 
sister, of, 604 [s. 644]. 
sister-in-law, of, 604 [s. 544]. 

.sons, legitimate, of, 606 [a. 545]. 

illegitimate, of, 607 [s. 551]. 
step-mother, of, 604 [.s. 544 J. 

stridhana, whether arrears of maintenance are, 128 [s. 129]. 

property given in lieu of maintenance is, 128 [s. 129]. 
suit for, 628 [s. 579]. 

transfer of jiroperty for payment of debts, and, 623 [s. 570]. 

of jiroperty pending suit for maintenance, 625 [s. 572]. 
of right of maintenance, 628 [s. 577]. 
widow, of, 613-618 [as. 559-563]. 

widow, of, on devesting of inheritance on adoption, 579 [.s. 505]. 
wile, of, 610-612 [ss. 554-558]. 

will, disposal of property by, and right of maintenance, 449 [s. 368], 622 [s. 669]. 

Majority — 

adoption, 536 1 s. 450J. 
ag(' of, 587 [s. 516J. 

Indian Majority Act 9 of 1875, 3 [.s. 4 (vi)|, 587 [a. 516]. 
marriage, 518 [s. 427]. 

Malik- 

gift to a female as, 486 [s. 401 (3)]. 

Manager - 

account, liability to, on partition, 274-275 [s. 238]. 

during union, 27.5 [s. 239]. 
acknowledgment of debt by, 292 f.s. 249]. 
alienation of joint family property by — Sre Alimiation. 
arbitration, poiver to refer to, 292 [s. 247). 
business, joint family, 2(54 |s. 234], 276-279 [ss. 240, 241], 
new, 266, 269 [s. 234 (2) (4)], 278 (s. 240 (5)], 
compromise by, 292 Is. 248). 
contribution from eopareen(*r.s, 277 [s. 240 (4) ]. 

debts eontraeted by, whether take precedence over claim for maintenance, 623 [s. 570]. 
debts, power to eoiilraet, 276 [.s. 240). 
rt'vival of, 2t>2 [s. 249). 

decree against, liow far binding on other eo- parceners, 299 [s. 253 j. 

decree against, in foreclosure suit, 294 [s. 251 (1) ill. (2)]. 

di.seharge for debts, by, 292 [.s, 248A], 

female manager of a religious endowment, 497 [s. 413]. 

gift by, of ancestral immoveable property, 250 [s. 226 J. 

income, power over, 274 [s. 237]. 

joint family busine.ss, conduct of, 264 [s. 234], 276 [s. 240], 279 [a. 241]. 
karta is manager of joint Hindu family, 273 [s. 236 J. 
limitation, period of, and suit by manager, 298 [s. 252 J. 
mortgage by, of joint family property, 279 [s. 242 J. 
necessities of the family, what are, 282 [s. 243]. 
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Manager— coreW. 

parties to suit, 293 [s. 251]. 

powers of, Mitakshara law, 273-281 [ss. 236-242]. 

Dayabhaga law, 341 [s. 283], 

promissory note passed by, xmrties to suit on, 277 [s. 240 (4)]. 

relinquishment of debt, by, 293 [s. 250]. 

revival of debt, 292 [s. 249]. 

sale by, of joint family property, 279 [s. 242]. 

suits, parties to, 293 [s. 251]. 

who may bo, 273 [s. 236]. 

Manu— 

code or institutes of, 9 [s. 8 (2) (i)]. 
stridhana according to, 109 [s. 113 (1)]. 

Marathas— 

belong to what caste, 1 [s. 1]. 

Marriage- 

adopted son, whether can marry in his natural family, 569 [s. 494 (3)]. 
agreement enabling wife to avoid marriage, 532 [s. 442 (1)]. 
anuloma marriage, 524 [s. 435 (3)J. 
approved forms of marriage — 

05«m, 519 [a. 428]. 
brahma, 519 [s. 428]. 
asura form of marriage, 519 [s. 428]. 
betrothal, 529 [s. 437 (2)]. 
brahma form of marriage, 519 [s, 428]. 
caste, identity of, 524 [s. 435], 
ceremonies, 628 [s. 437]. 

Child Marriage Restraint Act, 1929, 618 [s. 427], 679 [Apji. IX]. 

conjugal rights, restitution of, 633 [s. 444 J. 

consent of guardian, marriage without, 622 [s. 434]. 

contract, marriage whether, 518 [s. 427 (1)]. 

conversion and dissolution of marriage, 631 [s. 441 (2) and (3)]. 

converts to Hinduism regarded as sudras for purposes of, 623 [s. 436 (2)]. 

Cutchi Memon women, marriage of, deemed to be in approved form, 620 [s. 429], 
632 [s. 682]. 

daughter’s, after suit for partition, 390 [s. 304J. 

while family is joint, 630 [s. 440]. 
dissolution of, by Court under Act 21 of 1866, 531 [s. 441 (3)]. 

change of religion, whether oi>erates as, 531 [s. 441 (2)]. 
loss of caste, whether operates as, 531 [s. 441 (2)]. 
divorce, 630 [s. 441]. 

Divorce Act 4 of 1869, provisions of, 632 [s. 441], 

expenses of, 390 [s. 304 (2)], 630 [s. 440]. 

factum valet, doctrine of, 523 [s. 434], 

father, right of, to give daughter in marriage, 622 [s. 433], 

force or fraud, marriage brought about by, 618 [s. 427 (2)]. 

forms of, 619 [s. 428]. 

giving in marriage, 520 [s. 433J. 

guardians for marriage, 620 [s. 433], 622 [s. 434]. 

husband’s duty to wife, 632 [s. 442 (2)]. 
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Marriage— 

injunction to prevent a marriage, .522 [s. 434 (2)]. 
lunatic, marriage of, 518 [s. 427 (1)]. 

Majority Act whether applies to Hindus in matter of, 3 [s. 4 (vi)], 520 [s. 433j. 

male members, of, 390 [s. 304 (2)], .530 [s. 440]. 

male minor, of, 521 [s. 433 (2)]. 

marriage expenses, 390 [s. 304 (2)], 530 [s. 440]. 

when a legal necessity, 180 [s. 181 B (iv)], 2S2 [a. 243 (c)]. 
minor, marriage of, 518 [s. 427], 520 |s. 433], 522 [s. 434]. 
minor widows, remarriage of, 521 [s. 433]. 
mixed marriages, 524 [s. 435]. 

mother, right of, to give her daughter in, .521 [s. 433], 522 [s. 434]. 

partition, provision for marriage expenses of unmarried daughters on, 390 [s. .304] (2). 

suit for, females entitled to provision for marriage expenses whether 
necessary parties to, 424 [s. 333 (2) (iv)]. 
rrenirnption as to form of marriage, .520 |h. 429]. 
as to legality of marriage, .529 [s. 438J. 
as to h'gitimacy, .529 |h. 438]. 
as to performance of ceremonies, .529 [s. 438]. 
prohibited degrc(!.s of relationship, 525 [s. 430]. 

(picstions of, d('cid('d according to Hindu law, 2 [s. 3 (2)| 
ri'inarriage (»f widows, .520 [s. 432]. 

Special Marriage Act, .529 [s, 439]. 

.siilkd, wliat is, 125 [s. 126], .519 [s. 428]. 
unapproved forms t)f niarriag<‘- — 

519 [s. 428]. 

(jdudfiarnt, 519 [s. 428]. 
who may give in marriage, 520 |s. 433]. 
widows, remarriage of, 520 [a. 432]. 

A\ife’s duty to husband, .532 [s. 442 (1)]. 

Avill, MhctluT revoked by marriage of maker. 4.53 [s. 370 (3)]. 

Aviv(‘s, number of, ])ermissible uiuler Hirnln l.iw, .520 [s. 430 J. 
woman can have only one husb.and at a tune, 520 [s. 431). 

Maternal grandfather See Motlua's father, 
as a bandhn, Mitaksliara, 66 |s. .54 (1 15)]. 
as a sa])inda, Dayabhaga, 97 [s. 88 (33) |. 

Maternal grandfather’s daughter’s son— 

as a bandhn, Mitaksliara, 67 [.s. 54 (I 19) |. 
as a sapinda, Dayabhaga, 97 [s. 88 (37)}. 

Maternal grandfather’s daughter’s daughter’s son— 

ns a bandhn, Mitaksliara, 67 |s. .54 (1 26) j. 

Maternal grandfather’s daughter’s son’s son— 

as a bandhn, Mitaksliara, 67 (s. 5^1 (1 25)]. 

Maternal grandfather’s son- - 

as a bandliu, Mitakshara, 67 [s. 54 (I 16)]. 

Maternal grandfather’s son’s daughter’s son— 
as a bandhn, Mitakshara, 67 [b, 54 (I 22)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (48)]. 

Maternal grandfather’s son’s daughter’s daughter’s son— 

as a bandhn, 67 [s. 54 (I 38)]. 
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Maternal grandfather’s son’s daughter’s son’s son — 

as a bandhu, Mitakshara, 67 [s. 54 (I 36)]. 

Maternal grandfather’s son’s son — 

as a bandhu, Mitakshara, 67 [a. 54 (I 18)]. 

Maternal grandfather’s son’s son’s daughter’s son™ 

as a bandhu, Mitakshara, 67 [a. 54 (I 28)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (49)]. 

Maternal grandfather’s son’s son’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 21)]. 

Maternal grandfather’s son’s son’s son’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 35)]. 

Maternal great grandfather— 

as a bandhu, Mitakshara, 69 [s. 54 (111 1)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (38)]. 

Maternal great grandfather’s daughter’s son— 
as a bandhu, Mitakshara, 69 [s. 54 (III 6)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (42)]. 

Maternal great grandfather’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (III .3)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (39)]. 

Maternal great grandfather’s son’s daughter’s son— 
as a bandhu, Mitakshara, 69 [s. 54 (111 10) J. 
as a sapinda, Dayabhaga, 97 [s. 88 (50)]. 

Maternal great grandfather’s son’s son— 
as a bandhu, Mitakshara, 69 [s. 54 (111 5)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (40)]. 

Maternal great grandfather’s son’s son’s daughter’s son™ 
as a bandhu, Mitakshara, 69 [s. 64 (111 18)J. 
as a sapinda, Dayabhaga, 97 [s. 88 (51)]. 

Maternal great grandfather’s daughter’s son’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (III 11)]. 

Maternal great grandfather’s son’s son’s son— 
as a bandhu, Mitakshara, 69 fs. 54 (III 9)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (41)]. 

Maternal great grandfather’s son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 70 [s. 54 (III 19)]. 

Maternal great grandfather’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (III 13)]. 

Maternal great grandfather’s son’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 70 [s. 64 (III 22)]. 

Maternal great grandfather’s son’s son’s son’s son— 

as a bandhu, Mitakshara, 69 [s. 64 (III 17)]. 

Maternal great great grandfather— 

as a bandhu, Mitakshara, 70A. 

as a sapinda, Dayabhaga, 97 [s, 88 (43)], 

Maternal great great grandfather’s daughter's son— 

as a sapinda, Dayabhaga, 97 [e. 88 (47)]. 

Maternal great great grandfather’s son— 

apinda, Dayabhaga, 97 [s. 88 (44)]. 
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Maternal great great grandfather’s son’s daughter’s son— 

as a sapinda, Dayabhaga, 07 [s. 88 (52)]. 

Maternal great great grandfather’s son’s son— 

as a sapinda, Dayabhaga, 97 [s. 88 (45)]. 

Maternal great great grandfather’s son’s son’s daughter’s son— 

as a sapinda, Dayabhaga, 97 [s. 88 (53)]. 

Maternal great great grandfather’s son’s son’s son— 

as a sapinda, Dayabhaga, 97 fs. 88 (45)]. 

Maternal uncle— 

as a bandhu, Mitakshara, 57 [s. ,54 (I 15)]. 
as a sapinda, Dayabhaga, 97 |s. 88 (34)]. 

Maternal uncle’s daughter’s son— 

as a bandhu, Mitaksharn,, 57 fs. .54 (1 22)]. 

Maternal uncle’s daughter’s son’s son— 

as a bandhu, Mitakshara, 57 [s. 54 (I 35)]. 

Maternal uncle’s son— 

as a bandhu, Mitakshara, 5)7 [s. ,54 (1 18) j. 
as a sapinda, Dayabhaga, 97 (s. 88 (35) |. 

Maternal uncle’s son’s son— 

as a bandhu, Mitakshara, 57 (s. .54 (I 21)]. 
as a sapinda, Dayabtiaga, 97 (s. 88 (35)]. 

Maternal uncle's son’s son’s son— 

as a bandhu, Mitakshara, 57 (s. 54 (I ,35)]. 

Math — Sffi Mohunt. 

dcmstfi/inam and math, distinction between, 497 fs. 413J. 
j)ossession and management of 7nafh property, 497 [s. 413]. 
private institution, whether a tnafh may be a, 512 [s. 424]. 

Matrl bandhus— 

ordtu’ of suceossion among, 55 fs. 54]. 
who are, 48 [s. 45 (4)], 58 [s. 49], 55 [s. 54]. 

Mayukha— 

ago and authorship of, 13 [s. 12 (2)]. 

principal work of authority in Gujarat, Island of Bombay and North Konkan, 13 
[s. 12 (2)]. 

stridhana, according tt), 143, [as. 150, 151], 

succes.sion t<» property of males, according to, 87 [s. 77]. 

Memons- — See Cutchi Memons, and Halai Memons. 

Mesne profits— 

when allowed on partition, 392 [s. 305 (3)]. 

whether purchaser of undiv ided interest entitled to, 311 [s. 261 (6)]. 

Migration- 

effect of migration of a Hindu family, 14 [s. 14j. 

Minor- 

adoption by a male minor, 590 [s. 521]. 

by a minor widow, 551 [s. 465]. 
age of majority, 587 [s. 516]. 
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Minor— fon/d. 

betrothal of, 628 [s, 437]. 

change of religion by minor and guardianship, 502 [a. 527]. 

debts contracted for family business, liability for, 2fid [s. 234 (1) (V)], 276 [s. 240]. 
decree against, without sanction of Court, 298 [a. 252]. 
guardian, capacity of minors to act as, 588 [s. 518 (4)J. 
guardianship of person and property of— <SVc Guardianship. 

insolvent, whether minor member of joint family firm can be adjudged an, 322 
[8. 266]. 

limitation in suits relating to joint property, effect of minority of a member on, 
298 [8. 252]. 

Majority Act 9 of 1876, 587 [s. 616]. 
marriage of, 518 [s. 427], 520 [s. 433]. 

guardians for marriage of, 520 [s. 433], 522 [s. 434]. 
minor coparceners, when necessary parties to suits, 293 [s. 261]. 
mortgage of coparcenary property by manager, when binding on minor, 279 [s. 242]. 
new business, whether minor liable for, 266 [s. 234 (2)]. 
partition, right to sue for, 394 [s. 308], 409 [s. 325 (1)], 434 [s. 348]. 

])arty to suits, 296 [s. 251 (5)]. 

recovery of custody of, 601 [s. 539]. 

reunion, minor cannot be a party to, 430 [s. 344]. 

sale of coparcenary property by manager, when binding on minor, 279 [s. 242], 
will, minor tannot dispose of property by, 448 [s. 367], 

Mitakshara— 

principal work of authority except in Bengal, 1 1 fs. 1 1 J. 

Mitakshara school— 

coparcenary, difference between Mitakshara and Dayabhaga, 233-239 [ss. 213-217], 
337 [s. 277]. 

coparcenary property, distinction between Mitakshara and Dayabhaga, 240-270 
[ss. 218-234], 339-341 [ss, 278-282]. 
devolution of property according to, 18 [s. 24]. 

difference between Bengal school and, 11 [s. 11], 18 [s. 22], 18 [s. 24], 23 [s. 31], 28 
[s. 36], 99 [s. 95], 100 [s. 96], 109 [s. 121], 4,33 [s. 347]. 
female heirs, according to, 76 [s. 61 A]. 

partition, difference between Mitakshara and Dayabhaga, 433 [s. 347J. 
sub- divisions of, 12 [s. 12]. 

succession to property of males : general principles, 18-24 [ss. 21-32]. 

order of succession, 25-76 [ss. 33-60]. 
to stridhana, 140 [s. 147]. 

Mlthila school- 

female heirs according to, 19 [s. 25], 77 [s. 62]. 
stridhana according to, 117 [s. 119]. 

succession to, according to, 149 [s. 163]. 
sub-school of Mitakshara school, 12 [s. 12]. 

works supplementing Mitakshara recognised as authoritative by, 12 [s. 12], 

Mohunt— iSee Math. 

alienation by — See Alienation. 

decree against, when binding on successors, 504 [s. 417]. 
devolution of office of, 504 [a. 418]. 

income of endowed property, powers over, 499 [s. 414 (2)]. 
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Mohunt— con^. 

legal incidents of office of, 498 [s. 414]. 
meaning of, 497 [s. 413]. 
offering by followers to, 510 [s. 422]. 
power of, to contract debts, 500 [s. 415 (1)]. 

to alienate endowed property, 500 [s. 416]. 
to sue, 497 [s. 413]. 
removal of, 511 [s. 423 J. 
tr<anHfor of right of management, 507 [s. 420]. 

Molesalam Glraslas of Broach — 

how far Hindu law e^^plies to, 633 [s. 582 J. 

Mortgage- 

coparcener, by, of his undivide<l share, Mitakshara, 303 [ss. 259, 260]. 

Dayabhaga, 341 [s. 282J. 

coparcener’s interest, rights of moitgagec of, 314 [s. 263], 364 [s. 294 B (2)]. 
doeroo against father, 364 [s. 294 B (2)]. 

(leerec in foreclosure suit against manager, 296 [s. 251]. 

father, by, of joint property for payment of his own debts, 372 [s. 295], 

guardian, by, appointed by the C-ourt., 599 [s. 536]. 

manager, by, of joint family property, 279 [s. 242]. 

inohunts and shebaits, by, of endowed property, 500 [s. 415]. 

natural guardian, by, 592 [s. 52HJ. 

setting aside unauthorised mortgage of joint property, 323-328 [ss. 268-269] 
suits on, parties to, 293 [s, 251]. 
testamentary guardian, by, 596 fs. 532]. 

widow, by, of property inherited from her husband, 179 [s. 181]. 

Mother— 

ado})tion, right of mother to give her son in, 559 [s. 476 J. 
a(h)ptive mother, wluither inherits to adopted son, 570 [s, 496]. 
as an heir to her daughter — 

where daughter married. Day,, 152-154 [ss. 155-157]; Mad., 147 [s. 152 (3) 
(iv)]; May., 145 [s. 151 (iii)] ; Mit., 140 [s. 147]; Mith., 149 [s. 153]. 
where daughter unmarried, 138 [s. 145J. 

.sulka, heir to, 139 [s. 146]. 

unchastity, whether a bar to inheritance to daughter, 134 [s. 139]. 
whether takes absolute or limited estate ; Bombay, 163 [s. 171]. 

other provinces, 160 [s. 169]. 

ns an heir to her son^ — 

order of succession, Day., 95 [s. 88 (8)]; May., 43 [s. 43 (7)], 87 [s. 77 (8)] • 
Mit., 43 [8. 43 (7)J, 83 [s. 72 (9)]. 
remarriage, whether affects right to inherit, 43 [s. 43 (7)]. 

unchastity, whether affects right to inherit. Day., 95 [s. 88 (8)], 100 [s 961 • 
Mit., 43 [s. 43 (7)]. ‘ l • j . 

whether takes limited or absolute estate ; Bombay, 161 [s. 170]. 

other provinces, 159 [s. 168 (4)]. 

btxiuest to mother, when alienable by her, 136-138 [ss. 142-144]. 

conversion of, and guardianship, 591 [a. 526]. 

gift to, when alienable, 136-138 [ss. 142-144]. 

gift from, to daughter is satidaijika, 136 [s. 143]. 

guardianship of child’s person, 588 [s. 618]. 

property, 588-590 [ss. 518-519]. 
guardianship, and conversion of, 591 [s. 526]. 
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Mother — conid. 

illegitimate children, guardianship of, 590 [s. 622]. 

inheritance — sub-heads “as an heir to her daughter,” “ as an heir to her son.” 
marriage, mother’s right to give daughter in, 520 [s. 433], 622 [s. 434]. 
partition, share on, Mitakshara, 400 [s. 316] ; Dayabhaga, 435 [s. 3 ">3]. 

omission to reserve share for mother, ettect of, 400 [s. 31i)]. 
party to suit for partition, 424 [s. 333 (2)]. 
provision for funeral ceremonies of mother, 390 [s. 304]. 
step-mother, whether an heir, 43 [s. 43 (7)], 83 [s. 72 (9)]. 

Mother-in-law— 

when entitled to maintenance from daughter in Uiw, 604 [s. 644, ill. c]. 

Mother’s brother— 

as a bandhu, Mitakshara, 67 [s. 54 (I 16)]. 

as a sapinda, Dayabhaga, 97 [s. 88 (34)]. 

property inherited from, whether ancestral, 245 [s. 223 (2)]. 

Mother’s brother’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (T 38)]. 

Mother’s brother’s daughter’s son’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 34)]. 

Mother’s brother’s son— 

as a bandhu, Mitakshara, 48 [s. 46 (4)], 67 [s. 54 (I 18)]. 

Mother’s brother’s son’s son— 

as a bandhu, Mitakshara, 48 [s. 46 (4)], 67 [s. 54 (I 21)]. 

Mother’s father— 

as an heir, Mitakshara, 48 [s. 46 (4)], 66 [s. 64 (I 15)]. 

Dayabhaga, 97 [s. 88 (33)]. 

property inherited from, whether ancestral, 245 [s. 223 (2)]. 

Mother’s father’s brother— 

as a bandhu, Mitakshara, 69 [s. 54 (III 3)]. 

Mother’s father’s brother’s son— 

as a bandhu Mitakshara, 69 [s. 64 (III 6)]. 

Mother’s father’s brother’s son’s son — 

as a bandhu, Mitakshara, 69 [s. 54 (III 9)]. 

Mother’s father’s father— 

as a bandhu, Mitakshara, 69 [s. 54 (III 1)]. 

Mother’s father’s father’s son’s son’s son’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (III 17)]. 

Mother’s father’s son— 

as a bandhu, Mitakshara, 67 [s. 64 (I 16)]. 

Mother’s father’s son’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 22)]. 

Mother’s father’s son's son— 

as a bandhu, Mitakshara, 67 [s. 64 (I 18)]. 

Mother’s father’s son’s son’s daughter’s son— 
as a bandhu, Mitakshara, 67 [s. 54 (I 28)]. 
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Mother's father's son's son’s son — 

as a bandhu, Mitakshara, 67 [s. 54 (I 21)]. 

Mother’s father’s son’s son’s son’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (T 35)]. 

Mother’s father's sister’s son — 

as a bandhu, Mitakshara, 48 [s. 46 (4)], 69 [s. 54 (III 6)]. 
as a sapinda, Dayabhaga, 97 fs. 88 (42)]. 

Mother’s maternal grandfather — 

as a bandhu, Mitakshara, 69 [s. 54 (iff 2)]. 

Mother’s maternal grandfather’s son — 

as a bandhu, Mitakshara, 69 (s. ,54 (ITT 4)]. 

Mother’s maternal grandfather’s son’s son — 

as a bandhu, Mitakshara, 69 [s, 54 (ITT 7)]. 

Mother’s maternal grandfather’s son’s son’s son— 

as a bandhu, Mitakshara, <>9 [s. ,54 (TIT 12)]. 

Mother’s maternal grandfather’s daughter’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (Til 8)]. 

Mother’s maternal grandfather’s son’s daughter’s son— 

as a bandhu, Mitakshara, 69 [s. .54 (TIT 14)J. 

Mother’s maternal grandfather’s son’s son’s daughter’s son— 

as a baiulhu, Mitakshara, 70 (s- ♦’>4 (111 25)]. 

Motlier’s maternal grandfather’s son’s son’s son’s son — 

as a l>andhii, Mitaksliara, 70 [s. .54 (ill 21)]. 

Mother’s maternal grandfather’s daughter’s son’s son — 

as a baiulhu, Mitakshara, 69 (s. .51 (III 15)]. 

Mother’s maternal grandfather’s son’s daughter’s son’s son — 

as a bandhu, Mitakshara, 70 |s, ,54 (ITT 2<J)|. 

Mother’s maternal grandfather’s daughter’s daughter’s son — 

as a baiulhu, Mitaksh.ara, 69 (s. 51 (III 16)]. 

Mother's maternal grandfather’s son’s daughter’s daughter’s son- 

as a bandhu, Mitakshara, 70 |s. .54 (III 29)j. 

Mother’s maternal great grandfather — 

as a bandhu, Mitakshara, 7oA. 

Mother’s mother — 

iiihcritanoo to inaidoirs property, 138 [s. 145]. 

Mother’s mother’s brother’s son — 

as a bandhu, Mit., 48 |s. 46 (4)]. 

Mother’s mother’s sister's son — 

as a bandhu, Mit., 48 [s. 4(> (4)]. 

Mother’s sister— 

as a bandhu, Bombay Presidency, 72 [s. 56]. 

Mother’s sister’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 26)]. 

Mother’s sister’s son — 

as a bandhu, Mitakshara, 48 [s. 46 (4)], 67 [s. 54 (I 19)]. 
as a sapinda, Dayabhaga, 97 [s. 88 137)]. 
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Mother’s sister’s son’s son— 

as a bandhu, Mitakshara, 48 [s. 46 (4) ], 67 [s. 54 (I 25)]. 

Moveable property — 

ancestral moveables, power of father over, Mitakshara, 25U [s. 225] 

Dayabhat^a, 337 [s. 274]. 
partition of, 380 [s. 303]. 

widow or other limited owner’s power to dispose of moveable property, received or 
inherited from husband or others, 178-179 179-180]. 

Naikins — See Dancinji; (Jirls. 

Nambudrl Brahmins— 

application of Hindu Law to, G [s. 6 (iv)]. 

Narada— 

code or institutes of, 10 [s. 8 (2) (iii)]. 

Native Christians— 

how far governed by Suecession Act, 7 [s. 7 (2)]. 
principle of survivorship, how far applies to, 7 [s. 7 (2)]. 

Native Converts Marriage Dissolution Act- 

provisions of, 3 [s. 4 (iv)J, 531 [s. 441]. 

Necessity — ^S’ee Alienation. 

Nibandas— 

origin of, 10 [s. 9]. 

Nilkantha— 

author of Mayukha, 13 [s. 12 (2)]. 

Nlrnayasindhu— 

work supplementing Mitakshara in Benares and Bombay, 12 [s. 12 (1)]. 

Obstructed heritage— 

what is, 240 [s, 218], 

Orphan- 

adoption of, whether pcrmissiblcs, 563 [s. 482]. 

Outcast- 

adoption of, whether permissible, 537 [s. 450, ill. (c)]. 

Padavandanika — 

a species of stridhana, 125 [s. 126]. 

Parasara Madhava— 

stridhana according to, 115 [s. 118]. 

work supplementing Mitakshara in Madras, 12 [s. 12(1)] 

Parents — See Father, Mother. 

adoption, right to give son in, 569 [ss. 475-476]. 
guardianship, rights of, 588 [s. 518]. 
maintenance of, 606 [s. 548]. 
marriage right to give daughter in, 520 [s. 433]. 

Parties to suit- 

relating to ancestral business, 297 [s. 251 (7)]. 

coparcenary property, 293-299 [ss. 251-252]. 
partition, 424 [s. 333 (2)]. 
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Partition — 

absent coparcener, share of, 398 [s. 313]. 
account, mode of taking, on, 392 [s. 305]. 
adopted son and right to demand partition, 397 [s. 311]. 
adverse possession of portion of the joint property, effect of, 391 [s. 304]. 
after-born son and partition, 395-390 [ss. 309-310], 427 [s. 336], 
of a disqualified coparcener, 100 [s. 109]. 
agreement not to partition, 402 [s. 319]. 
agreement partition by, 410 js. 325 (2)], 412 [a. 326]. 
agreenuMit to separate, wh('tl)er writing necessary for, 413 [s. 326 (2)]. 
allotment of shares, MitaUshara, 403 [s. 321]. 

' Dayabhaga, 438 fs. 355]. 

aneestral moveables, son’s right to enforce partition of, 389 [s. 303]. 

ancestral property, share allotted on jiartition how far, 246 [s- 223 (4)]. 

arbitrati<^>n, by, 411 [s, 325 (3)]. 

birth of a membcir pending suit for, 422 [s. 330]. 

burden of proof as to, 414 |s. 327). 

(‘('ssor of eoTumensality, how far evidence of partition, 415 [s. 327 (4)]. 
conversion from Hinduism and partition, 427 [s. 334 J. 
coparcenary j)roperty, partition eonlincd to, 389 fs. 3(>3]. 

<'<jpar(*eners, rights of, 391 (s. 3061, *^08 js, ,3131, 402 [s. 318], 
death of a member pending suit for, 422 [s. 330], 

(h'bt contracted by father after, 3U) [s. 290 (5)1. 

before, 349 [ s. 290 (6)]. 
dt'bts, provision for, on partition, 390 ]s. 304], 

(leelaration of intention to separate*, 408 [s. 3251, 

<leei>'(‘, partition by, 421 |s. 3291. 

dt'finition of, Mit,, 403 (s. 3251 i Ihiy., 433 [s. 317]. 

elisjibility, how far eifee.ts exehision from share on partition, 104 [s. 106]. 

disability, removal of, and re-opening of partition, 106 [s. 108]. 

<lis<piaUtie<l <*-oparoeners, 402 Is. 3181. 

ilwelling house, partition of, 427 [s. .3.35 (2)]. 

elTect of partition, 429 {ss, 310 .3411. 

eviilenec of partition, 414 [s. 327). 

('xeliision from share on partition, 10.5 [.s. 106]. 
father’s mother, rights of, Mit., 4(Hh. 317] ; Diy., 437 [s. 354]. 
father, right of, to cfT<*ct partition among his sons, 407 [s. 323]. 
female coparceners, righUs, of, Dayabhaga, 431- [s. 348]. 
funeral evpen.ses of mother, provision for, 391 [s. 304]. 
grandmother, rights of, Mit., 401 Is. 317} ; Day., 437 [s. 3.54]. 
grandsons, riglits of, Mit., 393 [s. .307] ; Day., 434 [s, 349J. 
great grandsons, right of, Mit., 393 [s. 307] ; Day., 434 [s. 349]. 
lu)w elTeeted, 408 [s. I125J. 
idols, partition of, 389 [s. 303]. 

illegitimate sons, rights of, Mit,, 397 [s. 312] ; Day., 435 [s. 350]. 
inheritance, rights of, whether affected by partition, 429 [s. 341]. 
intention the true test of partition, 392 [s. 325], 433 [s. 347J. 

Khoja son, rights of, 394 307]. 

liability of son for debt contracted by father before, 349 [s. 290 (6)]. 
lunacy and partition, 106 [s, 107]. 

maintenance of dependants members and partition, 390 [s. 304]. 
manager, liability of, to account on partition, 274 [s. 238]. 
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Partition— contd. 

marriage expenses of female and male members, provision for, 390 [s. 30 i]. 

mesne profits when allowed on partition, 392 [s. 306 (3)]. 

metes and bounds, by, 406 [s. 322], 411 [s. 325 (3)|. 

minor coparcener, 394 [s. 308], 409 [s. 325 (1)], 434 [s. 348]. 

modes of division, 403 [s. 321]. 

modes of effecting partition, 408 [s. 325]. 

mortgagee of undivided interest, rights of, 314 [s. 263]. 

mother, rights of, Mit., 400 [s. 316] ; Day., 435 [s. 353]. 

partial partition, 417 [s. 328]. 

parties to suit for, 424 [s. 333 (2)]. 

Partition Act 4 of 1893, 427 [s. 335]. 

partition how effected, Mit., 408 [s. 325] ; Day., 433 [s. 347]. 
passage, 289 [s. 303]. 

person entitled to partition, Mit., 393-402 [ss. 306-318] ; Day., 434-435 [ss. 348-351], 
per stirpes, 403 [s. 321 (3)], 438 [s. 355 (3)]. 
property liable to partition, 389-392 [ss. 303-305]. 

purchaser of undivided interest, rights of, Mit., 310 [s. 261 (3)], 398 [s. 314] ; Day., 
4.35 [s. 351]. 

registration of deed of partition, 413 [s. 326 (2)]. 

religious order, adoption of, whether effects exclusion from partition, 105 [s. 111]. 

re-opening of, 427-428 [ss. 336-3.39]. 

restraint against, 402-403 [ss. 319-320]. 

reunion — See lleunion. 

right of way, 389 [s. 303]. 

right to enforce partition, 272 [s. 235 (.5)], .342 [s. 285]. 
sale in lieu of partition, 427 [s. 336]. 
separation of one coparcener, 417 [s. 328 (3)]. 
share acquired on, devolution, of 429 [s. 340]. 

whether separate property, 257 [s. 230 (6)]. 
shares on partition, Mit., 403 [s. 321] ; Day., 438 [s. 355]. 
son born after but conceived before partition, rights of, 395 [s. 309]. 
son conceived as well as born after partition, rights of, 396 [s. 310]. 
sons, rights of, Mit., 393 [s. 307] ; Day., 434 [s. 349]. 
son’s son’s rights of, Mit., 393 [s. 307] ; Day., 434 [s. 349]. 
son’s son’s son’s rights of, Mit., 393 [s. 307] ; Day., 434 [s. 349]. 
step-mother, rights of, Mit., 400 [s. 316 (3)] ; Day., 436 [s. 353 (4)]. 
stridhana, whether share allotted to mother and father’s mother or partition is, 
their, 127 [a. 128], 164 [s. 172]. 
suit, institution of, effect of, 409 [s. 325 (1)]. 

births and deaths of coparceners pending, 422-423 [ss. 330-332]. 
hotchpot, 426 [8, 333 (3)], 
minor, by, 409 [s. 325 (1) (ii)]. 
parties to, 424 [s 333 (2)]. 
property to be comprised in, 426 [s. 333 (3)]. 
who may sue for, 423 [s. 333 (1)]. 
way, right of, 389 [s. 303]. 
well, partition of, 389 [s. 303]. 

what constitutes partition, Mit., 408 [s. 326] ; Day., 433 [s. 347]. 

widows, between, 39 [s. 43 (4)]. 

wife, rights of, Mit., 309 [s. 316] ; Day., 435 [s. 362]. 

will and restraint against partition, 403 [s. 320], 477 [s. 393]. 
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Partition — conul. 

will, partition by father or other eopareener by means of, 408 [s. 3-4]. 

partition by so-called, 431 [s. 345]. 
writinjr, whether necessary for, 413 [s. 326 (2)]. 

Paternal uncle— 

as anhrirMit., 46 [s. 43 (14)], 84 [s. 72 (35)] ; Day., 06 [s. 88 (15)]. 

Paternal uncle’s daughter — 

as a bijndhn, Bombay 72 [s. (56)], 77 [s. 64 (1)]. 

Paternal uncle’s daughter’s son— 

as an lua'r, Mit., 67 |s. 54 ( f. 20)1 ; Day., 06 [s. 88 (20)]. 

Paternal uncle’s son’s, daughter’s son’s son — 

as a bandJiu, IVlit., 6^ fs. .54 (I. 20)]. 

Paternal uncle’s son — 

as an heir, Mit., 4() fs. 43 (15)], 84 [s. 72 (36)] ; Day., 06 [s. 88 (16)]. 

Paternal uncle’s son’s daughter’s son — 

as an heir. Mil., 67 [s. .54 (1. 20)1 : Day., 06 [s. 88 (.30)]. 

Paternal uncle’s son’s son — 

as an heir, Mit., 4() 43 (16)), 85 [s. 72 (37)] ; Day., 06 [s. 88 (n)]. 

Paternal uncle’s son’s son’s son — 

as an h(‘ir, Mit., 136 [s. 143]. 

Per capita — 

partition, 403 [s. 321]. 
siieeession, 21 (s. ,32]. 

Perpetuities — 

Hindu law and rule against, 477 [s. .302]. 
rule against , in reganl to beipie.st, 470-474 [.ss. 385 (2)-387]. 
in regartl to endowmmits, 40() fs. 411]. 
in regard to gifts, 470-474 fss. 385 (1), 386, 387]. 

Per stripes — 

partition, 403 Is. 3211. 

.succession, 24 (s. 321- 

persona deslgnata — 

.ado})ted son, \vhen may take as, 582 [s. ,511, ill, (a)]. 

Pious obligation- Net Debts. 

Pitri bandus-- 

nrdrr of succession among, 66 Is. .54]. 
who ans 40 fs. 4(> (4)1, 58 f.s. 40], 68 fs. .54]. 

Posthumous son- 

devesting of estate, 20 fs. 28]. 

Power of appointment — 480 is. 308]. 

Prajapatya marriage — 

an approved form of marriage, 510 fs. 428]. 

Preceptor — 

as an heir, 74 [s, ,571 ; Day., 07 [s. 01]. 

Presumption- 

alienation with consemt of rever.sioners, in ease of, 101 [s. 183 (1)]. 
business carried on by a coparcener, as to, 260 fs. 234 (4)]. 
joint family and property, as to, Mit., 260 fs. 233] ; Day., 342 [s. 286]. 
legitimacy, as t-o, 520 fs. 438]. 

marriage, as to form, of, 142 \s. 147], 520 [s. 420]. 

performance of ceremonies, 520 [s. 438]. 
validity, 520 [s. 438]. 
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Presumption— confti . 

partition, as to, 418 [s. 328]. 

property in possession of widow, as to, 134 [s. 140]. 

savings by widow of income of husband’s estate, as to, 169 [s. 177], 

school, as to, 14 [s. 14]. 

when one coparcener separates, 419 [s. 328 (3)], 

Prltldatta— 

a kind of stridhana, 109 [s. 113 (1)], 126 [s. 126]. 

Probate— 

when necessary, 456-468 [ss. 375, 376]. 

Probate and Administration Act- 

application of, 468 [s. 376]. 

repeal and re-enactment of, 458 [s. 376]. 

Promissory note- 

suit on, passed by manager, 277 [see. 240 (4)]. 

Propinquity- 

guiding principle of succession in Mit. law, 28 [s. 36], 60 [s, 51]. 

Prostitutes— 

succession to property of, 156 [s. 164]. 

Pundits— 

institution of, when abolished, 11 [s. 10]. 

Punjab— 

adoption, in the, 565 [s, 488]. 

Purchaser— iSec Alienation. 

ancestral house, purchaser of, and widow’s right of residence, 617 [s. 562]. 
burden of proof in case of sale by manager, 285 [s. 244]. 

widow, 188 [s. 182]. 

rights of purchaser of coparcener’s share, Mit., 304 [s. 201], 340 [s. 280], 298 [s. 314] 
Day., 435 [s. 351J. 

equitable rights on partition, 310 [s. 261 (3)]. 
extent of share, 311 [s. 261 (5)]. 

right subject to all charges and liabilities, 312 [s. 261 (8)]. 
right to joint possession, 305 [s. 261 (1)]. 

in Bengal, U.P. and Madras, 305 [s. 261 (1)]. 
in Bombay, 305 [s. 261 (1)]. 
right to mesne profits, 311 [s. 261 (6)]. 
right to partition, 309 [s. 261 (2)]. 
right to specific performance, 312 [s. 261 (7)]. 

whether bound to sue for partition in coparcener’s lifetime, 311 [s. 261 (4)]. 

Registration— 

of authority to adopt, 541 [s. 456]. 
of deed of gift, 441 [s. 358]. 
of deed of partition, 412 [s. 326]. 

Religion, change of— 

adoption', effect on, 559 [s. 478]. 
civil rights, whether lost by, 2 [s. 4 (i)]. 

Coparcenership, effect on, 427 [s. 334]. 

dissolution of marriage, whether effected by, 530 [s. 441]. 

divorce, when brought about by, 530 [s. 441]. 
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Religion, change ol—contd. 

guardianship and change of religion by father, 591 [s. 525]. 

by infant, 592 [s. 527]. 
by mother, 591 [s. 525]. 
rnaintennnco, effect on right to, 612 [a. 557]. 
restitution of conjugal rights, effect on suit for, 533 [a. 444], 

Hucccssjon, whether a bar to, 101 [s. 97]. 

Religious endowments— *SVe Endowments. 

Remainder- 

gifts or bequest by way of, 476 [a. 390]. 

Remarriage of widows— 

adojit ion, jiower to give in, aft.(“r remarriage, 552 [s. 467], 
take in, after remarriage, 552 [a. 467]. 
diivesting of husband's estate by remarriage, 39 \s. 43 (3)]. 
guardiansliip, effect of remarriage on the right of, 590 fs. 523], 

Hindu Widow’s Remarriage Act, 1856, operation of, 2 [s. 4 (ii)], 520 [s. 432], 590 
[s. 523|. 

legalized by Act 15 of IS56, 2 [s. 4 (ii)|, 39 [s. 43 (3)]. 
maint(‘nance, whether widow loses right by remarriage, 617 [s. 563]. 
minor widow’, when and whoso consent necesssary for remarriage of, 521 [s. 433]. 
succession, effect of remarriage on right of, 39 [a. 43 (3)], 80 [s. 68 (v)]. 

Representation- 

doctrine of, 21 [s. 29], 

Residence, right of— 

unmarried daughter of deceased coparcener, of, 626 [s. 574], 
widow, of, how affected by transfer of the liouse, 617 [a. 562], 625 [s. 573]. 
wife and unmarried daughters of sole* owne r, of, how affected by sale of the family 
house, 627 [s. 575]. 

Restitution— 

of conjugal rights, 533 [s. 444). 

Reunion— 

difference' bctw’cen copareenary formed by reunion and coparcenary by birth, 430 
js. 343], 

intention necessary to constitute, 430 [s. ,344]. 

minor coparcener and, 430 fs. 344]. 

persons who may reunite, 429 [s. 342]. 

results of, 430 [s. 343J. 

reunion a cpiostion of fact, 419 [a. 328 (3)]. 

succession after reunion, Mitakshara, 75 fa. GO]. 

Dayabhaga, 98 fs. 94]. 

Reversioners— 

adverse possession against widow whether a bar to suit by, 222 fs. 201]. 
alienation by widow with consent of, 191 fa. 183], 196 fa. 184], 202 fs. 191]. 
without comment of, 196 [s. 185], 

for Ic’gal neces.sity, effect of, on reversioners, 196 fs. 184]. 
reversioner party to, 206 fa, 192]. 
compromise between widow and next reversioner, 210 fs. 194]. 
compromise by widow involving alienation, how far binding on — 
where reversioner is a party, 206 fs. 192]. 
where reversioner is not a party, 207 fs. 193]. 
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Reversioners— con^flf. 

consent of, alienation by widow, 202 [s, 191]. 

debts contracted by widow and not charged on the estate, whether binding on, 211 
[8. 195]. 

declaratory decree, who bound by, 229 [s. 210]. 
declaratory suit by, 224, 225, 226 [ss. 203, 205, 206]. 
decree against widow, when binding on reversioners, 219 [s. 199]. 
definition of, 165 [s. 175 (1)]. 

distinction between “ next ” and “ remote ” reversioners, 191 [s. 1 H3]. 
election by, 202 [a. 190]. 

injunction against widow in case of waste, 2241^. 204]. 
limitation period of, declaratory suits, 228 [s. 208]. 

for suit for possession, 229 [s. 209]. 

possession adverse against widow, whether bars revcrsieners, 222 [s. 201]. 
remote reversioners, rights of, 226 [s. 207]. 

res judicata, decree in suit between widow and next reversioners, 221 [s. 200]. 

decree in suit between next reversioner and alienee, 229 [s. 210J. 
rights of reversioners, 223 [s. 202]. 

spes successionis, reversioner’s interest is, 166 [s. 175 (2)]. 
succession by, custom among Jats, 167 [s. 175]. 
surrender of estate by widow to reversioners, 212 [s. 197]. 
title derived from last full owner, 166 [s. 175 (3)J. 
waste by widow, and injunction, 224 [s. 204]. 

will by widow of husband’s estate, and dcclaiatory suit by, 226 [s, 206]. 

Revocation- 

gift, of, 446 [8. 363]. 

power to adopt, of, 543 [s. 460 j. 

will, of, 453 [s. 370]. 

SakUlyas— [Bengal School] — 
enumeration of, 93 [s. 84J. 
order of succession among, 97 [s, 89]. 
principles governing order of succession among, 94 [s. 87]. 

Sale — See Alienation and Purchaser. 

in execution of decree against father for his debts, 356 [s. 294]. 

coparcener, 304 [s. 261], 
widow, 219 [s, 199], 
religious office, of, 507 [s. 420 (1)]. 

Samanodakas— 

according to Mitakshara, 31 [s, 38], 32 [s. 40 J. 

Dayabhaga, 89-90 [ss. 80, 81 j, 93 [s. 85]. 
order of succession among, Mitakshara, 48 [s. 45], 86 [s, 73]. 

Dayabhaga, 97 [s. 90], 
table of, Mitakshara, 32 [s. 41], 34 [Table], 
widows of, as heirs in Bombay, 81 [s. 69]. 

Sanyasl — 

exclusion from inheritance and from share on partition, 107 [s. Ill], 
succession to property of, 74 [s. 58], 

Sapindas— 

according to Mitakshara, 29-32 [ss, 37-39]. 

Dayabhaga, 90 [s. 82], 

adoption by widow and consent of sapindas, 544 [s. 462 (2)\ . . 


24 
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Sapi ndas— 

bhinna-gotra sapindas, Mitakshara, 29 [s. 37], 548 [s. 463 (2)]. 

gotraja sapindas, Mitakshara, 29 [s. 37]. > 

half-blood. /SVe sub-head “ Whole blood. ” 

niarriago and sapindaship, 525 [s. 436]. 

order of succession among, Mitakshara, 35 [s. 43]. 

Dayabhaga, 94 [s. 88]. 

principles governing precedence among, Dayabhaga, 94 [s. 86]. 
table of sapindas, Mitakshara, 32 [s. 41]. 

vviiole blood, sapindas of, whcMi preferred to one of half-blood, 47 [s. 44]. 
Sapratibandha daya — See obstructed heritage, 
means obstructed heritage, 240 [s. 218 (1)]. 

Saptapadi— 

a marriage ceremony, 528 [s. 437 (1)]. 

Sarasvati Vilasa— 

an authority in Madras, 12 [s. 12], 147 [s. 152]. 

Saudayika— 

a kind of stridhana, 118 (s. 120], 134 [s. 141], 136 [s. 143J. 

Savings— 

from income, 169 [s. 177]. 

Schools of law— 

Dayabhaga and Mitakshara schools, 1 1 [s.1 1 1. 
migration and school of law, 14 [s. 14]. 

Mitakshara school, divisions of — • 
llenares, 12 [s. 12]. 

Bombay or Maharashtra, 12 [s. 12]. 

Madras or Dravida, 12 [s. 12J. 

Mithila, 12 [s. 12], 
origin of, 10 [s. 9], 

stridhana according to ditlerent schools. See Stridhana. 

succession according to dillerent schools. See Succession to Males, and Succession 
to Femah's. 

works of authority in the two schools, 11 [s. 11], 
in the sub-schools, 12 [s. 12]. 

Self -acquired property- 

accretions, 257 [s. 230 (6), (6)]. 

ancestral property lost to family, 257 [s. 230 (4)], 259 [s. 232]. 
description of, 256 [s. 230]. 

gains of learning : gains of science, 257 [s. 231], 258 [s. 231A]. 

gift of, 440 [s. 357 J. 

heir entitled to, 243 (s. 222], 

inheritance from collaterals, 246 [s. 223 (3)]. 

from females, 158 [s. 166J. 
legal incidents of, 243 [s. 222], 
obstructed heritage, 256 [s. 230]. 
partition, not liable to, 243 [s. 222], 389 [s. 303]. 
powers over, 243 [s. 222]. 

practice of profession or occupation, 257 [s. 231], 258 [s. 231 A], 
presumption as to, 260 [s. 233]. 

property given or bequeathed by paternal ancestor, 247 [s. 223 (5)]. 
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Self -accLUl red property— conf(f. 

property thrown into common stock, whether joint or separate, 251 [ 3 . 227]. 

separate earnings, 267 [s. 231], 258 [s. 231A]. 

share allotted on partition, 257 [s. 230 (0)]. 

sole surviving coparcener, property held by, 257 [a. 230 (7)j. 

what is, 256 [s. 230J. 

Separate property — See Self-acquired property, 

Shebait—^Sce Endowments. * 

alienation of endowed property by, 506 [ 3 . 419 (2)]. 
decree against, when binding on successors, 504 fs. 417]. 
devolution of office of, 505 [s. 410]. 
female, interest in shobait, of, 506 [s. 419], 
gift by, of right of management, 508 [s. 420 (2)]. 
income of endowed property, powers over, 498 [s. 414]. 
legal incidents of ofUce of, 408 [s. 414]. 
lunacy of, 498 [s. 413]. 
meaning of, 497 [s. 413], 
position of, 498 [s. 414], 

powor of, to alienate endowed property, 500 [s. 41 5 j. 
to contract debts, 500 [s. 415], 
to sue, 497 [s. 413], 
removal of, 511 [s. 423], 

sale by, of right of management, 507 [s, 420 (1)], 

Sikhs— 

application of Hindu law to, 6 [s, 6 (iv)]. 

Sister — See Half-sister, 
as an heir — 

in Bombay, Mit., 45 [s. 43 (13C)], 79 [s. 65], 83 [s. 72 (14)]. 

May., 45 [s. 43 (13C)1, 79 [s, 66], 
in Madras, under Act 2 of 1929, 45 [a. 43 (13C)], 71 [s. 55], 
before Act 2 of 1929, 71 [s. 55], 
elsewhere, under Act 2 of 1929, 45 [s. 43 (13C)], 

whether takes an absolute or a limited estate, Bombay, 161 [s. 170 (2)]. 

Madras, 1‘69 [a. 168 (4)]. 
elsewhere, 45 [s, 43 (13C)], 159 
[s. 168 (4)]. 

whether take as tenants-in-common or as joint tenants, 23 [s. 31], 79 [s. 65 (2)]. 
as a stridhana heir — 

Madras, as heir of the deceased’s father, 148 [s, 152 (4)], 

Mayukha, as heir of the deceased’s father, 146 [s, 151 (iii)]. 

Mitakshara, as heir of the deceaserl’s father, 140 [s. 147 (2)], 

succession to maiden’s property, 138 [s. 145], 

whether takes an absolute or limited estate : Bombay, 163 [s. 171]. 

elsewhere, 160 [s. 169J. 

maintenance, 604 [s, 544], 

Sister's daughter— 

as an heir in Bombay— 

inherits as a bandhu, 72 [s. 56], 
takes an absolute estate, 161 [s. 170 (2)]. 
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Sister's daughter— con 

as an heir in Madras- — 

inherits as a bandhu, 72 [s. 56]. 

Sister’s daughter’s son— 

as a bandhii, Mitakshara, 49 (s. 46], 66 [s. 54 (I. 17)]. 

Sister’s daughter’s son’s son— 

whether a bandhu, 50 [s. 47], 66 [s. 54 (13)]. 

Sister’s son— 

as an heir— 

Dayabhaga, 96 68 (12)]. 

Mitakshara. 46 [s. 43 (13D)), 48 [s. 46 (4)], 66 [s. 54 (I. 6)]. 
as a stri<lhana lieir — 

Dayabhaga, 153 [s. 155], 154 [s. 157]. 

Madras, 149 [s. 152 (4)|. 

Mayukha, 1 15 | s. 151 (Til)]. 

Mitakshara, 140 (s. 147]. 

Mithila, 149 [s. 153j. 

suecossioii to niaiden’.s property, 138 [s. 145], 

Sister’s son’s son — 

as a bandlui, Mitaksliara, 49 [s. 46], 66 [s. 54 (T. 6)J. 

Sister’s son’s son’s sen— 

wdiether a bandliu, 50 [s. 47]. 

Smrltl— 

as a source of Hindu law, 9 [s. 8]. 

Smrltl Chandrika— 

stridhana according to, 115 [s. 118], 149 [s. 152 (2)]. 

rules of succession to, 149 [s. 152 (3)]. 
work of authority in Madras, 12{s. 12 (1)]. 

Sons — -Si'e (k)parceners, Coparcenary property, adoption. 
ad»)ptcd son — /See Acloption. 

adult sons, wlieii father bound to maintain, 605 [s. 545]. 
after-born son and partition, 395-396 [ss. 309-310]. 

of a discpialilied coparcener and partition, 106 [s. lOOJ. 
of a dis(jualitied heir, 105 [s. 105J. 

alienation by father for payment of hia debts, how far binding on, 369 [a. 295]. 
ancestral property and son’s rights, Mitaksliara, 243 [s. 223 (1)], 249 [s. 224]. 

Dayabhaga, 336 [s. 273], 

as heirs to th<*ir father— 

Dayabhaga, 95 [s. 88 (l)-(3)]. 

Mayukha, 87 Vs. 77 (l)-(3)]. 

Mitakshara, 35 fs. 43 (I )-(3)], 82 [s. 72 (l)-(3)]. 

as stridhana heirs— 

Dayabhaga, 152-154 [.ss. 155-157J. 

Madras, 149 [s. 152 (3)]. 

Mayukha, 143 [s. 151]. 

Mitakshara, 140 [s. 147 (2)]. 

Mithila, 149 [s. 153]. 
coparceners, sons inherit as, 23 [s. 31], 
disinheritance, 461 [s. 368]. 
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Sons— con«. 

father’s debts, liability of sons for, 343 [s. 287], 347 [s. 290]. 

alienation of son’s interest by father for payment of his debts, 369 
[s. 295]. 

immoral debts, sons whether liable for, 382 [s. 298]. 
sale of sons’ interest in execution of decree against father, 366 [s. 294]. 
separate property of sons whether liable for, 343 fs. 287]. 
gift or bequest by father to his son, 247 [s. 223 (5)]. 
guardianship of — See Guardianship, 
illegitimate — See Illegitimate sons, 
joint tenants, sons inherit as, 23 [s. 31]. 
maintenance of parents, 606 [s. 548]. 
maintenance of sons, 605 [s. 645]. 

partition, right to demand, Mit., 393 [s. 307 ] ; Day., 434 [s. 349]. 
shares on, 403 [s. 321]. 
son conceived and born after, 396 [s. 310]. 
son conceived before but born after, 395 | s. 309]. 
self-acquired and separate property of father, 243 [s. 222]. 
son in his mother’s womb, 328 [s. 270J. 

take per stirpes on partition amongst themselves, grandsons and great-grandsons, 
24 [s. 32], 35 [s. 43(1-3)]. 

will, whether revoked by subsequent birth of son, 465 [s. 373], 

Son-in-law — 

as a stridhana heir, Mithila, 160 [s. 153]. 

Son’s daughter— 

as an heir, under Act 2 of 1929, 44 fs. 43 (13A)]. 

before the Act, in Bombay, 72 [s. 56]. 
before the Act, in Madras, 72 [s. 56]. 

whether taken absolute or limited estate, 44 [s. 43 (13A)], 159 [s. 168], 
161 [s. 170J. 

Son’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 66 [s. 64 (1-4)]. 

Son's daughter's son— 

as a bandhu, Mitakshara, 66 [s. 64 (I-l)]. 
as a sapinda, Dayabhaga, 96 [s. 88 (25)]. 

Son's daughter's son's son— 

as a bandhu, Mitakshara, 66 [s. 54 (1-4)]. 

Son's sons— 

as heirs to their grandfather, Mit., 35 [a. 43 (1-3)], 82 [s. 72 (1-6)] ; May., 87 fs. 77 (2)] ; 
Day., 95 [s. 88 (1-3)]. 

doctrine of representation as exemplified by, 21 [s. 29]. 
whether take as coparceners, joint tenants, or as tonants-in-common, 23 [s. 31 j. 
whether take per stirpes ox per capita^ 24 fs. 32]. 
as stridhana heirs — 

Dayabhaga, 162 [s. 155], 153 fs. 157], 

Mayukha, 143 [s. 150], 143 fs. 151], 

Mitakshara, 140 fs. 147 (2)]. 

whether take as tenants-in-common or as joint tenants, 165 [ss. 169 160]. 
whether take per stirpes or per capita^ 24 fs. 32]. 
debts, liability for grandfather’s, 347-386 [ss. 290-298]. 
maintenance of, 606 [s. 647]. 
partition, rights on, 393 [s. 307]. 
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Son's son’s daughter’s son— 

as a bandhu, Mitakshara, 60 [s, 54 (1-4) J ; Dayabhaga, 96 [s. 88 (26)]. 

Son’s son’s sons— 

as licars to their great grandfather, Mit., 35 [s, 43 (1-3)], 82 [s. 72 (1-6)] ; May., 87 
[s. 77 (3)J; Itay., 95 [s. 88 (1-3)]. 
doctrine of representation, 21 fa. 29], 

whether take as coparceners, joint tenants, or as tenants-in-common, 23 [s. 31]. 
whether take j)cr .stirpes or per capita, 24 [s. 32J. 
as stridiiana heirs — 

Dayabhaga, 15 lV[h. 155]. 

Mayukha, 145 [s. 151 (II)]. 

])art ition, rights on, 393 [s, 307J. 

Son’s widow— 

as an heir, in Bombay, SO [s. 68]. 

whetlna' takes a limited or an absolute estate in inherited property, 80 [s. 68 (iv)], 
J65 (s. 174 (2)]. 

Sources of Hindu law— 0-i5 [ss. s-isj. 

commentaries, 10 [s. 9]. 
eustom, 1 5 | s. 1 5 ]. 
judicial dt'cisions, 10 [s. I0|. 
smi itis, 9 Is. 8]. 
srutis, 9 ( s. 8J. 

Specific performance — 

e(»n( raet by manager, of, 281 [s. 242]. 

Spes successlonls— 

right of heir to succession, 22 fs. 30]. 

of reversioiKus to suee(‘ssion, 166 [s. 175 (2)]. 
renunciation by heir, 205 fs. 192], 

Spiritual benefit- 

doctrine of, 88-89 (SH. 79-80]. 

Sraddha — 

alienation of inherited property by^ widorv for, ISO [s. 181 A (2)], 
parv ana sraddha and right of inheritance, 89 [s. 80], 

Sruti— 

as a source of Hindu law, 9 [s. 8]. 

Stepdaughter— 

as a stridhana heir, Mitakshara, 141 fs. 147]. 

Stepmother- 

adoption, right to give in, 558 fs. 474]. 
as an heir to her stepson, Bombay, 81 [s. 68], 84 [s, 72 (27)]. 
whether takes a limited estate, 80 fs. 68 (IV)]. 
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Stepmother— confcZ. 

as a stridhana heir, Mitakshara, 142 [s. 147]. 

whether takes a limited estate, 80 [s. 68 (iv)]. 
maintenance of, 604 [s, 644]. 

partition, rights on, Mit., 400 [s. 316 (3)] ; Day., 436 [s. 353 j. 

Stepson— 

as a stridhana heir, Dayabhaga, 162 fs, 166]. 

Mitakshara, 1 10 [s. 147]. 

Stridhana — 

adhivedanika, 109 [s. 113 (2)], 125 [s. 126]. 

adhyagni, 109 [s. 113 (1), (3)], 125 [s. 126]. 

adhyavahanika, 109 [s. 113 (1), (3)], 126 [s. 12ol. 

adoption, stridhana whether devested by, 579 [s. 504]. 

adverse possession, property acquired by, whether stridhana, 132 [s. 133]. 

alienation of, see sub-head Power of disposition over.” 

anwadheyaka, 109 [s. 113 (2)J, 125 [s. 126], 144 [s. 161 (3)], 147-149 [s. 162 (3), (4)], 
151 [s. 154]. 

succession to. Day., 153 [s. 156] ; Mad., 147-149 [s. 152 (3), (4)], 161 [s. 164 (3)J. 
ayautaka, 151 [s. 154 (4)], 153 [s. 157]. 

Benares school, stridhana, according to, 114 [s. 117]. 

Bengal school, stridhana, according to, 117 [s. 120]. 
bequest from relations, whether stridhana, 136 [s. 143]. 
bequest of, 136 [s. 143]. 

bhartridatta, 125 [s. 126], 143 [s. 150], 147 [s. 152 (2)]. 

succession to Mad., 147, 148 [s. 152 (3), (4)] ; May., 144 [s. 151 (1)]. 

Bombay school, stridhana, according to, 114 [s. 116]. 

burden of proof as to, 134 [s. 140J. 

commentators, stridhana according to, 112 [a, 114]. 

compromise, property acquired by, whether stridhana, 132 [s. 132]. 

contracts, liability under, whether limited to stridhana, 167 [s. 166]. 

custom, whether property may be stridhana by, 133 [s. 136], 

Dayabhaga, stridhana according to, 117 [s. 120]. 

Dayabhaga, stridhana distinguished from Mitakshara stridhana, 119 [s. 121], 
definition of Dayabhaga, 117 [s. 120]. 

Mitakshara, 113 [s. 115]. 

different kinds of property as stridhana, 124-131 [ss. 125-138], 
disposition, power of, over stridhana, 134-138 [ss. 141-144]. 
earnings as stridhana, 131 [s. 131]. 
essential features of, 123 [s. 124], 
estate taken by stridhana heir — 

when the heir is a male, 166 [s. 161], 
a female, 165 [s. 162]. 

gifts and bequest from relations, whether stridhana, 126 [s, 126], 136 [s. 143]. 

from strangers, whether stridhana, 126 [s. 127], 136 [s. 143]. 
construction of gifts and bequest to females, 484 [s. 401], 
gift of, 136 [s. 143]. 

improper stridhana, what is, 143 [s. 150], 

succession to, 146 [s, 161 (II)]. 

inheritance, property acquired by, whether stridhana, 119 [s. 122 ())], 129 [s. 130]. 
extent of estate in, 165-223 [ss. 174-201], 
powers of female heirs over, 165-223 [ss. 174-201], 
succession to,' 165-164 [ss. 161-171]. 
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Strldhana~co«^(£. 

Madras school, stridhana according to, 115 [s. 118]. 
maiden’s property, 121 [s. 123 (2)J, 133 [s. 137]. 

maintenance, property given in lieu of, whether stridhana, 128 [s. 129]. 

Manu, .stridhana according to, 109 [.s. 113], 
maurasi mokarari lease, grant of, 122 [s. 123 (9)]. 

Mayukha, stridhana according to, 114 fs. 110], 

meanings of, according to various schools, 108-123 fss, 112-123]. 

meolianical arts, property acquired by, whether stridhana, 131 [s. 131]. 

Mitakshara, stridhana according to, 113 [s. 115], 119-121 [ss. 121-122]. 

Mithila scliool, stri.diana according to, 110 [s. 119]. 

non-te< hnical .stridhana, what is, 114 [s. 110], 143 [s. 150], 147 [s. 152 (2) & (4)]. 

succession to, 145 [s. 151 (II)]. 
ornaments given by husband to wife. 111 [s. 113 (4)]. 
padavaiidanika, 109 [s. 113(1)], 125 [s. 120]. 

l^artition, share obtained on, whether stridhana, 127 [s. 128], 164 [s. 172J. 
per stirpes, stridhana heirs whether take, 155 [s. 100]. 
power of dispo.sition over stridhana — 
during coverture, 130 [s. 143]. 
during maidenhood, 130 [.s. 142], 
during widowhood, 138 [s. 144]. 

presumption against property being stridhana, whether there i.s a, 134 fs. 140]. 

pribidatta, 109 [s. 113 (1)J, 125 [s. 120]. 

proper stridhana, 143 [s. 150], 144 [s. 151]. 

property, dilferent kinds of, as stridhana, 124-134 [ss. 125-138], 

property purcha.scd with .stridhana, 132 [s. 134]. 

property unknown to ancient Hindu law, 122 [s. 123 (9)]. 

saudayika, 118 [s. 120], 135 [s. 141], 136 |.s. 143]. 

schools, stridhana, according to various, 121 [.s. 123]. 

Smriti ('handrika. stridhana according to, 117 [s. 118]. 

Smritis, stridhana, according to. 111 [s. 113]. 
sources of women’s property, 124 [s. 125J. 
special features of, 123 [s. 124]. 
succession to stridhana, 138-157 [s.s. 145-105]. 
according bo Mitak.shara, 140 [.s. 147]. 

Benares school, 1*12 |s. 148]. 

Bombay school, 142-140 [ss. 149-151]. 

(1) Mitak.shara, 142 [.s. 149]. 

(2) Mayukha, 143-146 [.ss. 150-151], 

Dayabhaga school, 151-154 fss. 154-157]. 
escheat, 154 [s. 158]. 

illegitimate children as heirs, 155 fs. 103]. 

Madras .school, 147 [s. 152]. 

maiden’s property, succession to, 138 [s, 145]. 

Mithila school, 149 [s. 153]. 

pro.stitutcs, succession to property of, 156 [.s. 164]. 
sulka, succession to, 139 [s. 146]. 

sulka. what is, no [s. 113 (2)], 140 [a. 147], 143 [s. 150], 147 Is. 162], 160 fs. 1631. 
161 [a. 154], 

succession to, 139 [s. 146]. 
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Strldhana— con/<;, 

survivorship, whether exists among stridhana heirs, 155 [s. 159]. 
technical stridhana, what is. 111 [s. 113 (6)], 114 [s. 116], 121 [s. 123], 143 [s. 160], 
147 [s. 152(2)], 160 [8. 153]. 

succession to. Mad.. 148 [s. 152 (3)]; May., 1 3 [s. 151 (1)]; 
Mith., 149 [s. 153]. 

tenants-in-common, whether stridhana heirs take as, 155 [s. 159]. 
transfer of, {see above “ Power of disposition over ”). 
unchastity, whether a bar to succession to, 134 [s. 139]. 
widowhood, property acquired during, 121 (s. 123 (2)], 134 [s. ^ 38]. 

Yajanavalkya stridhana, according to, 111 [s. 113 (5)]. 

Yautaka, 143 [s. 150], 147 [s. 162 (2)], 151 [s. 151]. 

succession to, Day., 152 [s. 15.5] ; Mad., 1 17, 149 [s. 152 (3), (4)] ; May., 144 
[s. 151 (1)] ; Mith., 149 [s. 153]. 

Succession Actl— /S^e Acts. 

Native Christians how far governed by, 7 [s. 7 (2)]. 

Succession certificate— 

when necessary, 457 [s. 375]. 

Succession to females— 

A — Sticcessio7i to Stridhana — {See Stridhana). 

estate or interest taken by stridhana heir in stridhana — See Stridhana. 
per stirpes, whether stridhana heirs take, 155 fs. 160J. 
tonaiits-in-common, whether stridhana heirs take as, 155 [s. 169]. 

B — Svecession to the inherited property of a woman - — 

( 1 ) in the Bombay Presidency — 

to property inherited from males, 161 [s. 170]. 
to property inherited from females, 163 [s. 171]. 

(2) in other provinces — 

to property inherited from males, 159 [s. 168]. 
to property inherited from females, 160 [s. 169]. 

Succession to males— 

A — Bombay school — 

female heirs in Bombay, 77-81 [ss. 64-70]. See Female heirs, 
order of succession where Mitakshara prevails, 82-87 [ss. 72-76]. 

whore Mayukha prevails, 87 [s. 77]. 

B — Dayabhaga law — 
classes of hoirs, 90 [s. 81]. 
doctrine of spiritual benefit, 89 [s. 80]. 
escheat, when Crown takes by, 98 [s. 92]. 
female heirs, 98 [s. 93]. See Female heirs, 
principle governing succession, 86 [s. 79]. 
property which passes by succession, 88 [s. 78]. 
reunion succession after, 98 [s. 94]. 
sakulyas, enumeration of, 93 [s. 84], 

order of succession among, 97 [s. 89]. 
principles governing order of succession among, 94 [s. 87], 
samanodakasp enumeration of, 93 [s. 86]. 

order of succession among, 97 [s. 90]. 

principles governing order of succession among, 94 [s, 87], 
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Succession to males— cow/^. 

sapinda.s, oniimeration of, 90 [s. 82]. 

femalo sapintlas, 92 [s. 83 J. 

ordor of succession among, 94 [s. 88]. 

principles governing order of succession Jimong, 94 [s. 86]. 
strangers as heirs, 97 [s. 91]. 

C J\I ltd I'shara Jaw- - 

b(i,ndh((.s, meaning of, 48 [s. 46 (2)]. 

classes of, 48 [s. 46 (4)], 68 [s. 49]. 

cnumcratio'i of heritable baudhus, 57 [s. 48]. 

female bandhus in Bombay, 72 fs. 56 j. 

female bandhus in M.adras, 72 (s. 56]. 

ord(^r of succession among, 66-70 [s. .54]. 

rules for de-termining heritable bandhus, 50-57 [s. 47]. 

ruhvs for determining order of succession among, 59-66 [ss. 50-53B]. 

table of, 70A. 

bhinnagotra sapindas, 29 fs. 37]. AVe sub-head “ bandhu.” 

classes of h(‘irs, 29 [s. 37 (, 31 [s. 38], 

disciph', as heii’, 74 [s. 57 J. 

escheat, when Crown takes by, 74 fs. 59]. 

exclusion from — aS'cc Exclusion from Inheritance. 

fellow student as heir, 74 fs. 57]. 

f(*inale heirs, 76-81 fss. 61-70]. See Female heirs. 

gotraja sapindas, wlu) are, 20 fs. 37J. 

hermits and nKunlx'rs of religious order, sueeession to, 74 [s. 58]. 

])reeeptor as h<nr, 74 fs. 57]. 
f)rineiple governing succession , 28 fs. 36J. 
j)roperty which passi^s by succession, 26 [s. 35]. 
feuni(»n, succession on, 75 [s. 60 J. 

S(im<ino(l(ikas^ meaning and enumeration of, 32 fs. 40], Table, p, 34. 

order of succession among, 48 [s. 45J. 
stipindaSj meaning and eniimoratiori of, 31 fs. 39], Table, p. 34. 
orde.r of succession among, 35-47 [s. 43J. 

whole-blood sapinda, of, whether preferred to one of half-blood, 47 [s. 44]. 


Sudras— 

adoption among, 664-665 fss. 633-637]. 

eeremonies of, 565 fss. 488 (3), 489 (1)], 664 [s. 633]. 
siH^ond adoption, 665 fs, 636 j. 
son born after, 665 fs. 637J. 
who may adopt, 664 [s. 634 J. 

wlio may bo a«lopted, 560-561 [.s. 480 (3), (5)J, 665 [s. 635]. 
ascetics, whether Siidras can bo, 107 fs. Ill], 664 [s. 632]. 
converts to Hinduism arc, 664 [s. 631]. 
illegitimate sons of — ■ 

right of inheritance, 35 fs. 43 (l)-(3)]. 
right to a share on partition, 397 [s. 312]. 
inheritance, 667 [s. 642J. 
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Sudras— conrrf. 

Kayasthaa, 663 [s. 628]. 

Lingayats are Sudraa, 6 [s. 6]. 
maintenance, 667 [a. 643]. 

Marathaa of Bombay, 664 [a. 630], 
marriage, 519 [a. 428 (3)], 665-667 [as. 638-641]. 
anuloma, 667 [a. 640]. 
identity of caste, 666 [s. 639]. 
presumption as to form of, 667 [s. 641]. 
partition, 401 [a. 316], 667 [a. 642]. 

Tanjore Rajas, 661 [s. 629]. 
who are, 661 [s. 626]. 

Sulka — 

a kind of atridhana, 109 [a. 113 (2)], 125 [s. 126], 519 [s. 428 (2)]. 
meaning of, according to — ■ 

Dayabhaga school, 151 [s. 154]. 

Madras, school (Smriti Chandrika), 147 [s. 152 (2)]. 

Mayukha, 143 [s. 150]. 

Mitakshara, 140 [s. 147]. 

Mithila school, 149 [s. 153]. 
succession to, 139 [s. 146J. 

Sunni Borahs of Gujerat— 

how far governed by Hindu law in matters of succession and inheritance, 633 [s. 682]. 

Surety- 

son’s liability for debts of father as surety, 382 [s. 298 (5)]. 

Surrender — 

of estate by widow or other limited heir, 212 [s. 197]. 

Survivorship — 

as regards different kinds of property — 

( 1 ) coparcenary property — 

among coparceners, Dayabhaga, 340 [s. 281]. 

Mitakshara, 266 [s. 229]. 

(2) property inherited from males — 
among co-widows, 39 [s. 43 (4)]. 

daughter, 41 [s. 43 (6)] ; Bora., 41 [s. 43 (5)], 163 [s. 171]. 
grandsons by a daughter, Mitakshara, 245 [s. 223 (2)]. 
legitimate and illegitimate sons of Sudras, Mitakshara, 36 [s. 43]. 
sons, grandsons and groat grandsons, Mitakshara, 266 [s. 229]. 

(3) property given or bequeathed to two or more persons — 
may pass by survivorship, 482 [s. 400]. 

(4) stridhana — 

no survivorship among stridhana heirs, 155 [s. 169]. 

Cutchi Memons, 630 [s. 682 (2)], 
disability, 106 [s. 106], 

extinction of right of, 265 [s. 229], 407 [s. 322 (2) (ii)]. 

insolvency of coparcenary and survivorship, 265 [s. 229 (iii) J, 317 [s. 265]. 

Khojas, 630 [s. 682 (2) ]. 

Native Christians, 7 [s 7 (21 ]. 
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Survivorship— 

right of survivorship takes precedence over — 

claims of creditors in certain cases, 345 [s. 289]. 
of devisees, 449 [s. 368 (2) (ii)]. 
of donees, 303 [s. 258]. 

unobstructed heritage devolves by survivorship, 240 [s. 218 (2)]. 

Tables— 

of sapindas and samanodakas, Mitakshara, 34. 
showing order of succession among bandhus, 70A. 

Tenants-ln-common— . 

joint donees and devisees, 482 [s. 400]. 
stridhana heirs whether inherit as, 155 [s. 159]. 
when heirs take as, on succession to males, 23 [s. 31]. 

Torts— 

son’s liability for father’s, 266 [s. 234 (1) (iv)]. 

Transfer of Property Act— 

and benami transaction, 651 [s. 607]. 
endowments, 492 [s. 407]. 
gifts, 442 [s. 358(2)]. 
maintenance, 622 [s. 569]. 
rule of damdupat, 643 [s. 596], 

Trust- 

endowments, trustees whether necessary for creation, of, 492 [s. 407 (2)]. 

Hindu law, trusts whether recognised by, 446 [s. 366], 476 [s, 391]. 
inheritance, course of, wind her can be altered by interposition of trustees, 447 
[s. 366(2)]. 

Trust Act 2 of 1882 whether applicable to endowments, 492 [s. 407]. 

Unchastity— 

as affecting — ■ 

adoption, 652 [s. 466], 
maintenance of widow, 616 [s. 561 J. 

wife, 612 fs. 556]. 

succession to males, 80 [s. 68], 100 [s. 96]. 

to stridhana, 100 [s. 96], 134 [ s. 139]. 

Uncle — ^ee Paternal uncle. Maternal Uncle. 

Unobstructed heritage — iSee Obstructed heritage, 
what is, 240 [s. 218]. 

not recognised by the Dayabhaga, 241 [s. 219]. 

Usage ^ — See Custom. 

Valsyas— 

one of the four Hindu castes, 1 [s. 1], 

Vanaprastha of Hermit- 

succession to, Mit., 74 [s, 58], 

Vljnaneswara— 

Mitakshara, author of, 11 [s. 11 (3)1. 
stridhana according to, 113 [s. 115]. 
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Vlramltrodaya— 

age of, 13 [s. 12]. 

stridhana according to, 114 [s. 117]. 

work of authority in Benares, Bombay and Madras schools, 12 [s. 12]. 

Vishnu— 

stridhana according to, 109 [s. 113 (2)]. 

Vivada Chintamanl— 

stridhana according to, 116 [s. 119]. 

succession to, according to, 149 [s. 153]. 
work of authority in Mithila, 12 [s. 12]. 

Vivada Ratnakara— 

work of authority in Mithila School, 12 [s. 12]. 

Vyavahara Mayukha— >See Mayukha. 

Vyavahara Nernaya— 

work of authority in Madras, 147 [s. 152 (1)]. 

Waste- 

injunction against widow for, 224 [s. 204], 226 [s. 207]. 

Watan property— 

and adoption, 558 [s. 472]. 

Widow- 

absolute estate taken under a gift or will, 484 [s. 401]. 

by custom, 160 [s. 168]. 
accretions to husband’s estate, 170 [s. 177]. 
accumulations of income of husband’s estate, 170 [s. 177]. 
acknowledgment of debt by, 212 [s. 196]. 
adoption by, 637 [s. 452]. See Adoption. 

devesting of estate on, 577-580 [ss. 501-506]. 
under authority from husband, 539-543 [ss. 453-459]. 
without husband's authority, 544-551 [ss. 461-463]. 
adverse possession against, 222 [s. 201]. 
adverse possession by, 230 [s. 211]. 
alienation by — See Alienation, 
as an heir, Dayabhaga, 95 [s. 88 (4)]. 

Mayukha, 87 [s. 77 (4)]. 

Mitakshara, 38 [s. 43 (4)], 82 [s. 72 (4)]. 
bequest of inherited property by, 179 [s. 180]. 
bequest to a widow, 484 [s. 401], 
business inherited by, 210 [s. 194A]. 

compromises and family arrangements by, 206-210 [ss. 192-194]. Sec Compromises, 
co-widows take as joint -tenants, 38 [s. 43 (4)]. 
debts incurred by, 210-212 [ss. 194A, 195]. 

decree against, how far binding on reversioners, 219-223 [ss. 199-201]. 
devesting of widow’s estate, whether there is a, by reason of — 
adoption of a son to her husband, 677-579 [ss. 501-503]. 
remarriage, 38 [s. 43 (4)]. 
unchastity, 100 [s. 96]. 
disqualihed heir, widow of, 104 [s. 102], 
equities on setting aside alienation by, 198 [s. 188]. 
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Widow — contd» 

estate taken by, in property inherited from — 

males, 159 [s. 168], 161 [s. 170 (2)j. 
females, 160 fs. 169|; Bom., 163 [s. 171]. 
family house, right of rosidenco in, 617 [s. 562], 625 [s. 573]. 

female heirs, nature of estate taken by whether analogous to widow’s, 159-161 
[ss. 168-1691; Bom., 161-164 [ss. 170-171]. 
funeral expenses of, 620 [s. 566J. 

gift by widow of property inherited from her husband, 178 [s. 179], 185 [s. 181B 
(2){v)], 193 [s. 18,3(4)], 
gift to a widow, 484 [s. 401 ]. 

gotraja sapindas, widows of. as heir in Bombay, 78 [s. 64 (3)], 80 [s. 68]. 

whether take a limited estate, 161 [s. 170 (2)], 163 [s. 171 (1)]. 
husband’s estate, representation by wddow of her, 167 [s. 176J. 
immoveable property inherited from husband, disposition of, 177 [s. 178]. 
ineome of husband’s estate, 169 fs. 1771. 
income of husband’s estate hehl in suspens<‘, 175 (s. 177 (4)]. 
inherited property — • 

alienation of. See Alienation. 
b(‘quest of, 179 [s. 180], 

gift of, 178 [s. 179], 186 [s. 181 B (v)J, 193 [s. 183 (4)]. 
immoveable, power of disposal of, 177 [s. 178 J. 
income of, 169 [s. 177). 
lease of, 197 [s. 186). 

moveable, power of disposal of, 178 [s. 179], 
saving from income of, 169 |s. 177 1. 
investment, power of, 218 (s. 198]. 
kritrima son, adoption of, 585 [s. 515]. 
lease of immovo<iblt5 property, 197 [s. 186 1. 
legal necessity, 184-187 Is. 181 B). 
limited heirs, who are, 165 [s. 174]. 

estates taken by, whether similar to widow’s estate, 167 [s. 176J. 
maintenance of, 613-618 [ss. 559-563]. 

amount of, 619 [s. 566 J. 
on adoption, 579 fs. 565]. 

mahk, gift to widow or other limited heir as, 484 fs. 401 j. 

management, power of, 218 fs. 198], 

mortgage of inherited property by, 188 fs. 181 D]. 

mortgagee’s duty in mortgage by widow, 188 (.s, 182). 

moveable property inlu^rited from husband, disposition of, 178 [s. 179]. 

necessity, alienation for, 184-191 fss. 181B-182], 

partial legal necessity, 200 fs. 189]. 

partition between eo- widows, 39 (s. 43 (4)]. 

partition, rights of widenv-mother on, Mit., 400 fs. 316] ; Day., 435 [s. 353]. 
possession, adverse, of, 230 fs. 211]. 

adverse, against, 222 fs. 201]. 

property inherited from males, whether uidow takes a limited estate in, 159 [s. 168 
(4)1, 161 [s. 170 (2)]. 

property inherited from females, whether widow takes a limited estate in, 160 [s. 169]; 
Bombay, 163 [s. 171]. 

purchaser, duty of, in sale by widow, 188 [s. 182], 
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WldOW—con/fl. 

remarriage of, 39 [a. 43 (4)], 80 [s. 68 (v)], 652 [s. 467]. 

and maintenance, 617 [s. 563]. 
residence in family house, 617 [s. 562]. 
reversioners, rights of. See Reversioners, 
sale of inherited property, 179-188 [ss. 181-1810]. 

in execution of decree against vviOuw, 210 [s. 190]. 
samanodakas, widows of, as heirs in Bombay, 81 [s. 69]. 
savings from income of husband’s estate, rights over, 169 [s. 177J. 
spiritual necessity, 179 [a. 181A]. 

stridhana, property acquired during widowhood how far, 134 [s. 138], 138 [s. 144J. 
property inherited from husband whether, 119 [s. 122 (1)J. 
share allotted to widow-mother on partition whether, 120 [s. 122 (2)j, 
127 [s. 128]. 

devesting of, 579 [s. 504], 
suits against, 223*229 fss. 202-208]. 

effect of decrees in, 219-223 [ss. 199-201]. 
surrender of estate by, 216 [s. 197]. 
survivorship between co-widows, 39 [s. 43 (4)]. 
tenant for life, whether widow is merely a, 168 [s. 176], 
trade debts incurred by, 210 [s. 194A]. 
tw(j or more widows. See Co-widows. 

unauthorised acts and alienations of, remedies against, 223-228 [ss. 202-207]. 
uncliastity of, and inheritance, 39 [s. 43 (4)], 80 [s. 68], 100 [s. 96], 
and maintenance, 616 [s. 561]. 
waste by, injunction to restrain, 224 [s. 204], 226 [s. 207]. 
widow’s estate, special features of, 167 [s. 176]. 

will, whether widow has power to dispose of inherited property by, 179 [s. 180J. 
disposal of stridhana by, 136 [s. 143], 
property inherited from husband, of, 226 [s. 206], 

Widow’s estate— -See Widow. 

Widower— 

adoption by, 536 [s. 450 (2)]. 

Wife- 

adoption by, 637 [s. 461]. 

adoption, pregnancy of wife, no bar to, 536 [s. 460 (2)]. 
agreement enabling wife to avoid marriage, validity of, 632 [s. 442 ( 1 )]. 
change of religion by hu.sband and wife’s right to maintenance, 612 [s. 557 (1)]. 
disqualified heir, wife of, and exclusion from inheritance, 104 [s. 102], 
and maintenance, 612 [s, 658]. 
gift to, by husband, 136 [s. 143]. 
guardianship of, 632 [s. 443]. 

kritrima son, wife can adopt to herself a, 586 [s. 516 (4)]. 
maintenance of, 610-612 [ss. 564-668]. 

maintenance of wife forsaken by husband, amount of, 621 [s. 666]. 
marital duties of, 632 [s. 442]. 
number of wives, 520 [s. 430]. 

partition, whether wife entitled to demand, 399 [s. 315]. 

right of wife to a share on Mitakshara, 399 [s. 316 (1)] ; Day., 435 [s. 362], 
suit for, wife whether a necessary party to, 424 [s. 333 (2) (a) (ii)]. 
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Wife - amtd. 

Btridhana, liability of wife on a contract, whether limited to, 167 [s. 165], 
property inherited from male, whether, 129 [s. 130 (2), (3)]. 
saudayika, whether alienable at pleasure, 137 [s. 143 (1)]. 
unchastity of, and maintenance, 612 [b. 556]. See Maintenance. 

Will— Bequest. 

accumulation, direction for, 478 [s. 397]. 

direction inconsistent with Hindu law, 480 [s. 397 ill. (e)]. 
direc tion repugnant to the grant, 479 [s. 397 ill. (b)]. 
for benefit of minors, 480 fa. 397 ill. (c)]. 
for charitable purposes, 480 [s. 397 ill. (d)]. 
for marriage expenses, 480 [s. 397 ill. (dd)]. 
for payment of debts, 480 [s. 397 ill. (e)]. 
with object to create perpetuity, 479 [s. 397 ill. (a)], 
adoption whether a bar to disposal of adopter’s property by will, 572 [s. 498]. 
alienation, condition restraining, validity of, 477 [s. 393]. 
appointmcMit, power of, 4S0 [s. 398]. 
attestation of, 453 [s, 370]. 
bequest. See Bequ(‘st. 

burden of proof of capacity to make a will, 44.S [s. 367]. 
condition s\ibsequent, 47t |s. 3H9J. 
construction of, 45H-4H9 [ss. 377-401 J. 

caution against applying English rulers, 481 [s. 399J. 
estate of inheritance, 4()2 [s, 380]. 
intention of testator, 458 fs. 377J. 

ordinary notions and wishes of Hindus to be considered, 460 fs. 378]. 
words of inheritance, 462 [s. 380]. 
contingent bc<iuost , 474 [s. 389]. 
direction altering course of succession, 464 fs, 382]. 
for accumulation, 478 fs. 397). 
postjioning payment to b^gatee, 477 fs. 394]. 
disinheritance, 451 fs. 3(J8 1. 

documents in the naturo of wills, 452 fs. 369A j. 

clccticm, dcatrino of, 450 fs. 374 J. 

endowment crc'ated by will, 492-493 [ss. 407-407AJ. 

estate in tad-male, 464 fs. 382 1. 

estates re])ugnant to Hindu law, 464 [s. 382]. 

exivutors and vesting of property, 457 [s. 376]. 

(executors, estate and powers of, 457 fs. 376J. 

executory becpiest, 474 fs 389J. 

form 452 [s. 309AI. 

founded on law of gifts, 454 fs. 371J. 

as to persons, 454-456 [ss. 372-373]. 
as to property, 454-456 fss. 372-373]. 

grant of absolute estate defeasible on happening of subsequent event, 474 [s. 389 j. 
guardian appointed by will, 596 fs. 532J. 

Hindu VViUs Act 21 of 1870, 3 [a, I (*»)!» 153 [s. 369], 458 [s. 376]. 

repeal and re-enactment of, 453 [s. 369], 458 [s. 376], 
idol, bequest to an, 495 [s. 410]. 
joint w ill, 448 [s. 367]. 
limited estate, grant of, 464 [s. 381], 

limited heir and bequest of inherited property, 179 [s. 180], 
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will— con/i. 

maintenance, charge for, whether may be created by will, 622 [s. 569]. 
saving of right of, 449 [s. 368J. 

partition, condition restraining, validity of, 493 [s. 320], 477 [s. 393], 
by father by will, 408 [s. 324]. 
by so-called will, 431 [s. 345]. 

perpetuity, rule against, 455 fs. 373], 469-474 [ss. 3H3-387]. 
persons capable of making wills, 448 [s. 367 1. 

Probate and Administration Act 5 of 1881, 458 [s. 376]. 

repeal and rc-enactmont of, 451-452 [s. 369], 457 [s. 376J. 
probate and succession certificate, 456 [s. 375]. 
revocation of, 453 [s. 370]. 
adoption, by, 453 [s. 370]. 
marriage of maker of will, by, 453 [^s. 370 (3)]. 
subsequent birth of a son by, 453 [s. 370]. 
rules common to gifts and wills, 462-4cS0 (ss. 379-401]. 

Succession Act, 1925 — See Acts. 

Tagore case, 462 [a. 379], 466 [s. 382, ill. (e)]. 
testamentaiy capacity, 448 [s. 367]. 
testamentary documents, 452 [s. 369AJ. 
trusts, creation of, by will, 476 js. 391 J. 
unknown to pure Hindu law, 448 [s. 367]. 
widow, will by, of husband’s estate, 226 [s. 206]. 
writing when necessary, 452 [s. 369A]. 

Woman’s property— /SVe Stihlhana, Widow’s estate. 

Yajnavalkya— 

code or institutes of, 9 [s. 8 (2) (ii)]. 
stridhana according to. 111 [s. 113 (5)]. 

Yautaka— 

a kind of stridhana, 143 fs. 150], 149 [s. 152 (4)], 151 [s. 154]. 
succession to — 

Dayabhaga, 152 [s. 155J. 

Madras school, 147-149 [s. 152 (3), (4)]. 

Mayukha, 143 [s. 151 (1)J. 

Mithila school, 149 [s. 153]. 
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